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COSTS.    STAY. 
N.  T.  Court  op  Appeals. 

ShearmaD^     respty    v.     Pope, 
applt. 
Decided  July  1,  1887. 

In  an  action  by  an  infant,  the  guardian  not 
having  given  security  for  costs,  an  order 
was  made  requiring  security  or  a  deposit 
and  staying  all  proceedings  except  to  re- 
view the  order.  Plaintiff  procured  an 
order  granting  leave  to  prosecute  as  a 
poor  person.  Held,  That  the  stay  did 
not  deprive  the  court  of  jurisdiction  to 
grant  the  second  order,  and  the  latter 
was  an  answer  to  a  motion  to  dismiss  for 
failure  to  comply  with  the  order  requir- 
ing security. 

This  was  an  action  of  malicious 
prosecution.  On  July  30, 1886,  an 
order  was  made  appointing  a  guar- 
dian ad  litem  for  the  plaintiff  who 
was  an  infant.  No  security  for 
costs  having  been  given  by  said 
guardian,  in  Aug.,  1886,  defendant 
procured  an  order  which  required 
plaintiff  to  deposit  $250,  or  file  se- 
curity within  ten  days,  and  in  the 
meanwhile  stayed  all  proceedings 
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of  plaintiff  except  to  review  or 
vacate  the  order.  Plaintiff  having 
failed  to  comply  with  this  order 
defendant  moved  under  §  3277  of 
the  Code  to  dismiss  the  action. 

This  motion  was  noticed  for 
Oct.  11,  1886.  Plaintiff  appeared 
by  counsel  and  had  the  hearing^ 
postponed  until  Oct.  23.  On 
Oct.  13  plaintiff  obtained  an 
order,  ex  parte  and  in  disregard  of 
the  stay,  granting  him  leave  to 
prosecute  this  action  as  a  poor  per- 
son, plaintiff  declaring  in  his  peti- 
tion that  he  was  a  poor  person  but 
not  disclosing  the  financial  posi- 
tion of  the  guardian  ad  liteniy 
whom  the  Code  requires  to  be  re- 
sponsible for  the  costs  of  the 
action.  §  469.  Upon  the  hearing 
of  the  motion  for  dismissal  the 
order  granting  plaintiff  leave  to 
prosecute  the  action  as  a  poor  per- 
son was  interposed  and  defend- 
ant's motion  was  denied. 

John  K.  Kuhriy  for  applt. 

F.  J.  MoisseUy  for  respt. 
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Heldy  No  error;  that  the  stay  of 
proceedings  granted  when  the  first 
order  was  made  did  not  deprive 
«  the  court  of  jurisdiction  to  make 
the  second  order,  and  the  latter 
was  an  answer  to  the  motion  to 
dismiss  the  complaint. 

Order  of  Gteneral  Term,  afiSrm- 
ing  order  denying  motion  to  dis- 
miss complaint,  affirmed. 

Opinion  per  curiam.  All  con- 
cur. 


PUBLICATION. 

If.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Aries  P.  Brooke  et  al.,  respts.j 
^.  B.  F.  Saylor  et  al. 

Walter  T.  Bradley,  applt,  v.  B. 
F.  Saylor  et  al. 

Decided  May  13,  1887. 

A  substantial  compliance  with  the  require- 
msnts  of  the  Code  is  all  that  is  necessary 
to  give  Yalidity  to  a  proceeding  under  § 
440. 

An  order  of  publication  named  the  defend- 
ants to  be  served  and  gave  their  place  of 
residence  in  Pennsylvania.  It  directed 
that  if  the  service  was  by  publication 
copies  should  be  deposited  and  addressed 
*'to  at*'  the  place  aforesaid.  Held^ 
That  there  was  a  substantial  compliance 
with  §  440,  and  that  the  order  was  valid. 

Appeal  from  order  denying  mo- 
tion to  vacate  attachment. 

Plaintiffs  in  the  first  action  pro- 
cured an  attachment  against  de- 
fendants and  also  an  order  for  ser- 
vice of  the  summons  and  com- 
plaint by  publication.  Said  order 
stated  that  all  the  defendants 
were  non-residents,  but  resided 
and  did  business  in  or  about  Boy- 
ersford,  Pa.,  and  that  the  copart- 
nership of  which  they  were  or  had 


been  partners  did  business  at  said 
place;  it  directed  service  by  publi- 
cation or  by  personal  service  with- 
out the  State,  and  in  case  of  ser- 
vice by  publication  directed  the 
deposit  of  copies  of  the  summons 
and  complaint  in  the  New  York 
post  office,  directed  "to  at 
Royersford,  Pennsylvania."  Ser- 
vice was  made  personally  on  one 
of  the  defendants  at  Royersford, 
the  copy  served  having  the  words 
**  one  of  said  defendants  "  inserted 
in  the  blank  left  in  the  original. 

Plaintiffs  in  the  second  action 
also  procured  an  attachment  and 
an  order  of  publication,  which 
was  served  on  some  of  the  defend- 
ants out  of  the  State  and  the  others 
appeared  in  the  action.  They 
then  moved  to  set  aside  the  attach- 
ment in  the  first  action  on  the 
ground  that  the  order  of  publica- 
tion was  invalid;  that  no  service 
was  made  within  thirty  days,  or 
for  an  order  declaring  their  lien 
superior  to  that  in  the  first  action 
because  only  one  defendant  was 
served  and  therefore  a  lien  was 
acquired  on  his  individual  interest 
only,  which,  the  firm  being  insolv- 
ent, was  nothing.  The  motion 
was  denied.  The  omission  in  the 
order  was  the  result  of  a  misun- 
derstanding between  the  clerk  of 
chambers  and  plaintiffs'  attorney, 
who  supposed  the  words  shown 
in  the  copy  had  been  inserted  in 
the  original  by  the  justice. 

A.  W.  Otis,  forapplt. 

C.  S.  Clarky  for  respts. 

Heldj  That  the  order  was  in 
form  and  substance  a  substantial 
compliance  with  §  440  of  the  Code. 
Although  the  name  of  the  defend- 
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ants  was  omitted,  yet  the  direction 
was  to  serve  the  summons  and 
complaint  by  publication  and  that 
a  deposit  be  made  of  those  papers 
and  of  the  order  in  a  securely 
closed  postpaid  wrapper  and  ad* 
dressed  at  Boyersford,  Pa.,  thus 
clearly  indicating  that  it  was  to  be 
addressed  to  the  defendants  upon 
whom  and  upon  whom  only  it 
was  necessary  to  serve  a  copy  of 
the  papers,  and  who  in  an  earlier 
portion  of  the  order  are  stated  to 
reside  or  to  do  business  in  or  about 
the  place  named.  A  substantial 
compliance  with  the  requirements 
of  the  Code  is  all  that  is  neces- 
sary to  give  validity  to  a  pro- 
ceeding under  the  section  men- 
tioned. See  20  Hun,  15 ;  24  id., 
645.  The  case  of  Bitten  v.  Griffith, 
16  Hun,  454,  though  it  may  seem 
to  be  in  conflict  with  the  view  ex- 
pressed, is  not,  for  the  reason  that 
in  that  case  the  order  simply  di- 
rected that  the  summons  with  a 
copy  of  the  complaint  and  order 
should  be  served  upon  the  defend- 
ant personally  without  the  State, 
and  it  was  for  that  reason  held  to 
be  void.  There  was  an  entire 
omission  of  compliance  with  all 
the  provisions  of  the  Code  with 
regard  to  publication  and  the  ser- 
vice by  publication  as  required  by 
§  440.  The  option  of  service  by 
publication  or  by  pei-sonal  delivery 
was  not  preserved  by  that  order 
and  not  alluded  to  in  any  way, 
and  it  was  defective  in  a  very  im- 
portant element,  therefore.  But 
as  we  have  already  seen  in  the 
case  at  bar,  constructively,  the 
service  by  publication  was  so  di- 
rected that  there  can  be  no  mis- 


take whatever  in  the  construction 
or  interpretation  of  the  order  in 
regard  to  it. 

Order  affirmed,  but  without 
costs  because  of  the  negligence  of 
the  attorney. 

Opinion  per  curiam. 


N.  Y.  CITY.    JURISDICTION. 

N.  Y.  Court  of  Appeals. 
Pollock,  respt.j  v.  Morris,  applt. 
Decided  May  13,  1887. 

The  proTision  of  §  098,  Chap.  410,  Laws  of 
1883,  which  enaots  that  the  city  may 
pay  the  award  into  the  Supreme  Court, 
was  for  the  benefit  of  the  city  which  may 
adopt  it  as  a  defense  to  an  action  brought 
in  another  court  but  is  not  obliged  to 
do  BO.  A  party  interpleaded  by  it  cannot 
rely  upon  such  provision  to  attack  the 
•jurisdiction  of  the  court.  So  held,  where 
the  action  was  brought  in  the  Superior 
Court. 

This  action  was  brought  in  the 
Superior  Court  of  the  city  of  New 
York,  against  the  city,  to  recover 
an  award  made  for  land  taken  for 
a  street,  which  was  also  claimed 
by  another  party.  Said  party  was 
substituted  as  defendant  in  place 
of  the  city  by  an  order  which  also 
provided  that  the  city  should  be 
discharged  upon  its  paying  the 
amount  of  the  award  into  the 
hands  of  the  chamberlain  to  the 
credit  of  the  action.  The  payment 
required  was  made  by  the  city. 
The  newly  substituted  defendant 
claimed  that  the  Superior  Court 
was  without  jurisdiction  under  § 
998  of  Chap.  410,  Laws  of  1883, 
the  New  York  consolidation  act, 
which  enacts  that  when  .no  own- 
ership is  named  in  the  report  of 
the  commissioners  in  proceedings 
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to  open  a  streefc,  or  the  owners 
named  cannot  be  found,  '4t  shall 
be  lawful  for  the  city  to  pay  the 
award  into  the  said  Supreme 
Court." 

W.  Stebbins  Smithy  for  applt. 

James  B.  Marvin^  for  respt. 

Heldy  That  the  present  defend- 
ant could  not  attack  the  jurisdic- 
tion of  the  court;  that  the  provision 
of  the  act  of  1882  upon  which  he 
relies  was  for  the  benefit  of  the 
city  and  it  might  adopt  or  plead 
it  as  a  defense,  but  the  city  is  not 
compelled  to  resort  to  such  defense; 
that  this  action  could  be  main- 
tained.    67  N.  Y.,  344;  87 id.,  359. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
affirmed. 

Opinion  by  Finch j  J.  All  concur. 


CONTRACT.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Joseph  Sutherland  et  al. ,  applts., 
V.  Thomas  Morris,  respt  y 

Decided  July,  1887. 

Where  a  building  contract  contains  a  pro- 
vision that  no  extra  work  will  be  done 
unless  agreed  to  by  the  superintendent, 
the  price  reduced  to  writing  and  signed, 
it  is  not  error,  in  an  action  thereon,  to 
exclude  proof  of  extra  work  and  materi- 
als where  there  does  not  appear  to  have 
been  a  compliance  with  the  condition 
aforesaid. 

Appeal  from  judgment. 

Action  upon  a  written  contract 
by  which  plaintiflfs  agreed  to  fur- 
nish materials  and  labor  for  the 
masonry  work  of  a  house.  In  it 
they  agreed  to  perform  the  work 
agreeably  to  certain  drawings  and 
specifications,  which  contained  a 


provision  that  *  *  the  contractor  will 
take  notice  that  there  will  be  no 
extra  work  done  unless  agreed 
upon  by  the  superintendent,  the 
price  put  in  writing  and  signed." 
On  the  trial  plaintiffs  offered  proof 
of  labor  and  materials  furnished 
beyond  the  requirements  of  the 
contract,  without  showing  a  com- 
pliance with  the  aforesaid  condi- 
tion. The  offer  was  rejected  on 
the  ground  of  a  failure  to  comply 
with  the  condition. 

B.  E.  &  A.  J.  Prime  dt  Bums^ 
for  applts. 

Joseph  F.  Dcdyy  for  respt. 

Heldy  No  error.  The  condition 
was  introduced  to  prevent  the  very 
thing  which  plaintiffs  now  at- 
tempt. The  contractors  had  be- 
fore them  a  specific  delineation  of 
the  work  they  were  to  perform, 
and  they  were  never  requested  to 
do  anything  more  than  to  com- 
plete what  they  undertook  in  con- 
formity with  their  contract.  The 
recovery  seems  to  fairly  include 
all  the  legal  liabilities  of  defendant 
to  plaintiffs. 

Judgment  affirmed,  with  costs. 

Opinion  by  DykmaUy  J.  ;  Bar- 
nardy  P.  J.,  and  Pratt y  J.,  concur. 


RAILROAD.    EMPLOYEE. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Joseph    Smith,    respt. y   v.   The 
N.  Y.  C.  &  H.  R.  RR.  Co.,  applt. 

Decided  June,  1887. 

Under  all  the  circomstanoes  of  the  case, 
Heldy  That  the  several  instructions  to  the^ 
jury  were  without  error,  and  the  denial 
of  motion  for  new  trial  was  correct. 
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Appeal  from  order  at  Circuit  de- 
nying defendant's  motion  for  new 
trial  on  the  minutes. 

Action  for  damages  for  peraonal 
injuries  to  plaintiff  alleged  to  have 
resulted  from  defendant's  negli- 
gence. 

Plaintiff  was  in  defendant's  em- 
ploy as  a  brakeman  on  a  coal  train 
going  eastwardly,  which  collided 
with  an  empty  freight  car  standing 
on  the  track,  about  a  mile  east  of 
Newark,  at  about  5:30  o'clock  in 
the  evening,  in  Feb.,  1884.  The 
empty  car  was  a  grain  line  box 
car,  which  had  that  day  been  put 
upon  a  siding  of  defendant's  road 
at  Newark,  and  there  left  standing. 
Evidence  tended  to  show  that  it 
was  afterward  blown  by  the  wind 
to  the  place  of  collision.  At  the 
foot  of  the  siding  was  a  switch 
leading  to  the  main  line,  and  open- 
ing automatically  toward  the  west. 
By  the  siding  was  a  warehouse  oc- 
cupied by  P.  &  Co.,  grain  ship- 
pers. The  car  in  question  was  one 
of  three  that  had  been  brought 
from  the  west  that  day.  Later  in 
the  day  the  two  easternmost  cars 
had  been  pushed  by  the  warehouse 
men  a  little  farther  east  to  the 
grain  spouts  to  be  loaded,  leaving 
the  third  car  standing  alone. 
Plaintiff's  theory  was  that  the 
brake  on  the  car  was  defective, 
and  in  consequence  thereof  the  car 
was  pushed  or  driven  onto  the 
main  line  where  fche  collision  oc- 
curred. Defendant  contended  that 
the  defect,  if  any  existed,  was  not 
the  cause  of  the  car  moving  onto 
the  main  track,  and  that  such 
movement  was  the  result  of  the 
neglect  of  the  men  of  P.  &  Co., 


or  of  Donk,  defendant's  station 
and  freight  agent,  or  some  other 
of  defendant's  employees  at  the 
station  to  take  proper  measures  to 
prevent  the  car  from  moving. 
Evidence  tended  to  show  that  a 
month  or  more  before  the  collision 
defendant's  superintendent  issued 
a  printed  order  addressed  to  its 
freight  agents,  depot  and  yard 
masters,  and  distributed  along 
the  road,  which  was  as  follows : 
* '  You  are  hereby  cautioned  against 
leaving  cars  on  sidings,  in  position 
for  the  wind  to  move  them,  so  as 
foul  the  main  track.  Brakes  must 
always  be  set  firmly  and  a  chock 
used. "  Donk  testified  that  he  was 
of  the  impression  that  he  received 
a  copy  of  the  order;  that  it  was  his 
duty  to  look  after  the  cars  at  the 
station;  that  he  could  not  always 
do  it  himself  because  he  had  other 
duties  to'perform;  that  he  ordered 
the  three  cars  upon  the  siding  for 
the  use  of  the  warehouse  men 
upon  their  application  for  cars; 
that  he  saw  the  cars  about  five 
o'clock,  but  could  not  say  whether 
they  were  separated,  and  he  was 
not  aware  they  had  been  sepa- 
rated. The  judge  left  it  to  the  jury 
to  say  whether  it  was  the  wind 
that  moved  the  car  from  the  siding 
to  the  main  track,  and  if  it  was, 
whether  that  effect  came  about  by 
reason  of  the  absence  of  a  brake 
which  was  fit  and  suitable  for  the 
purpose  of  holding  the  car,  and  if 
those  facts  were  established, 
whether  defendant  had  exercised 
all  reasonable  care  to  provide 
against  the  imperfection  from 
which  the  accident  resulted.  And 
he  instructed  the  jury  that  defend- 
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ant  is  not  responsible  for  neglect 
on  the  part  of  Donk  or  any  other 
employee  of  the  company,  or  of 
the  men  engaged  in  the  warehouse, 
but  if  the  company  neglected  to 
furnish  a  brake  for  the  car,  fit  and 
suitable,  and  such  neglect  con- 
tributed to  the  injury,  the  com- 
pany is  liable,  although  negligence 
on  the  part  of  Donk  or  some  other 
person  may  have  contributed  to 
the  result. 

Edward  Harris^  for  applt. 

W.  S.  Oliver  J  for  respt. 

Heldj  That  the  foregoing  in- 
structions were  correct. 

The  court  refused  defendant's 
request  to  charge  that  it  was  the 
duty  of  Donk,  the  station  agent, 
to  see  to  it  that  the  brake  was  set, 
so  far  as  it  could  be  useful  to  set 
the  same  to  control  the  car,  and 
to  put  a  chock  under  the  wheel; 
and  that  if  he  had  performed  his 
duty  in  this  respect,  although  the 
brake  was  defective  and  alone 
would  not  have  held  the  car 
against  the  wind  that  arose  on  the 
day  in  question,  the  accident  would 
not  have  happened,  the  defendant 
is  not  responsible. 

Held^  No  error.  The  question 
whether  Donk's  duty  was  as  as- 
sumed by  the  request  was  for  the 
jury.  Even  if  Donk  received  the 
order,  the  question  whether  his 
omission  to  do  what  it  required,  on 
the  occasion  in  question,  was  neg- 
ligence on  his  part,  was  for  the 
jury.  It  was  also  for  the  jury  to 
say  whether  the  car  would  have 
moved  if  it  had  not  been  separated 
from  the  others,  and  if  not,  wheth- 
er Donk  knew,  or  ought  to  have 
known,    that   it  was   separated. 


The  last  clause  of  the  request  is 
not  clear,  as  it  should  be.  11 N.  Y. , 
61,  79.  The  request  assumed  that 
if  Donk,  as  well  as  defendant,  was 
negligent,  the  latter  was  relieved 
from  responsibility.  Not  so.  63 
N.  Y.,  549  ;  73  id.,  38  ;  81  id.,  206; 
91  id.,  332;  95  id.,  546;  100  id.,  516. 

Order  affirmed. 

Opinion  by  Smith j  P.J.;  Haight 
and  Bradley y  JJ.,  concur. 


MARRIED  WOMEN.     EVI- 
DENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Mary  J.  Burley,  respt  j  v.  Orren 
Bamhard,  ex'r,  applt. 

Decided  June,  1887. 

Plaintiff  and  her  husband  occupied  the 
testator's  farm,  working  the  same  on 
shares,  he  living  with  them,  and  receiv- 
ing her  care  and  attention  during  his 
sickness.  Testator  repeatedly  promised 
plaintiff,  and  also  her  husband,  that  he 
would  pay  her  for  her  work  and  trouble 
if  she  would  not  leave  the  house,  as  she 
had  several  times  threatened  and  pre- 
pared to  do.  Her  husband  had  also  told 
her  that  she  might  have  whatever  the 
testator  should  pay  her.  Held,  That  the 
facts  and  circumstances  were  sufficient 
to  indicate  an  intention  on  the  part  of 
the  wife  to  separate  her  earnings  from 
his,  and  to  avail  herself  of  the  right  con- 
ferred by  Chap.  00,  Laws  of  1860,  to  per- 
form services  on  her  sole  and  separate 
account;  that  it  was  a  question  of  fact 
whether  it  was  understood  by  the  parties 
that  the  compensation  was  to  be  paid 
for  her  separate  use  and  property,  and 
the  referee  was  warranted  in  so  finding. 

The  right  or  title  of  a  married  woman  in  a 
claim  for  services,  rendered  on  her  sole 
and  separate  account,  is  not  derived  from, 
through,  or  under  her  husband,  and 
therefore  be  is  a  competent  witness  to 
testify  in  her  favor  in  an  action  against 
an  executor,  etc. 
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A  physician  who  had  tonnerlj  attended  a 
patient,  bnt  whose  serrices  had  ceased, 
may  give  testimony  as  to  the  condition 
of  the  patient  on  subsequent  occasions, 
when  he  was  no  longer  attending  him  in 
a  professional  capacity,  as  indicated  by 
outward,  visible  manifestations,  but  he 
cannot  disclose  any  information  acquired 
by  him  whilst  attending  in  a  professional 
capacity. 

Appeal  from  judgment  entered 
upon  order  of  Special  Term,  con- 
firming report  ot  referee  upon  a 
disputed  claim  referred  under  the 
statute. 

Plaintiflf  is  the  wife  of  Edwin 
Burley,  a  son  of  defendant's  testa- 
tor. Claim  for  services  in  nursing 
and  caring  for  the  testator  during 
his  sickness  for  seventeen  months. 
Plaintiff  and  her  husband  occu- 
pied testator's  farm,  working  the 
the  same  upon  shares,  he  living 
with  them.  It  appeared  that  two 
years  prior  to  said  sickness,  her 
husband  told  her  that  she  might 
have  whatever  his  father  should 
pay  her  for  taking  care  of  him. 
Testator  was  irritable  and  they  did 
not  get  along  together,  and  she 
threatened  to  Jeave  him,  and  on 
one  occasion  he  said,  '*Go  on  and 
do  the  work  as  you  have  done  and 
I  will  pay  you. "  On  another  occa- 
sion deceased  wanted  Edwin  to 
induce  plaintiff  to  stay :  "  He  said 
if  she  would  stay  he  would  pay 
her  for  it;  he  said  she  was  deter- 
mined to  leave,  she  was  packing 
up  her  trunk."  Edwin  told  this 
to  plaintiff,  and  then  went  back 
and  reported  to  his  father  that  she 
still  refused  to  stay.  Thereupon 
testator  went  to  the  house  himself 
and  induced  her  to  stay,  and  she 
went  about  her  work  as  usual. 
These  facts  were  testified  to  by 


Edwin  Burley.  A  farm  hand  tes- 
tified that  on  one  occasion  he  over- 
heard a  conversation  between 
plaintiff  and  testator  at  noon  when 
he  came  in  to  dinner;  that  he  said 
he  would  pay  her  for  the  trouble 
she  had,  and  she  said  she  would 
stay;  he  was  crying  and  begging 
her  to  stay  and  he  would  pay  her 
for  her  trouble. 

The  referee  found  that  there  was 
an  agreement  to  compensate  plain- 
tiff for  her  trouble,  and  that  she 
was  entitled  to  maintain  suit  in 
her  own  right. 

C.  H.  Wiltsiej  for  applt. 

Wilkin  d:  Pierce,  for  respt. 

Held,  That  the  facts  and  cir- 
cumstances adduced  in  evidence 
warranted  the  findings  of  the  ref- 
eree. 

This  provision,  §  2,  Chap.  90, 
Laws  of  1860,  is  not  to  be  under- 
stood as  wholly  abrogating  the 
common  law  rule  entitling  the 
husband  to  the  services  and  earn- 
ings of  the  wife;  she  may  still 
allow  him  to  claim  and  appropri- 
ate the  fruits  of  her  labor,  and  in 
the  absence  of  an  election  on  her 
part  to  labor  on  her  account,  or  of 
circumstances  showing  an  inten- 
tion to  avail  herself  of  the  privilege 
conferred  by  the  statute,  the  hus- 
band's common  law  right  remains 
unaffected.  It,  consequently,  be- 
came a  question  of  fact  to  be  de- 
termined by  the  referee  whether, 
when  the  services  were  being  per- 
formed by  her  in  taking  care  of 
testator,  it  was  understood  at  the 
time  by  the  parties  to  the  agree- 
ment that  the  compensation  was 
to  be  paid  to  her  for  her  separate 
use  and  property,  and  this  fact 
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had  to  be  determined  from  the 
facts  and  circumstances  of  the 
case.     74  N.  Y.,  359. 

Although  plaintiff  and  her  hus- 
band were  hving  together  upon 
the  farm,  she  doing  the  ordinary 
household  duties  of  a  wife,  there 
were  some  circumstances  indicat- 
ing an  intention  on  the  part  of  the 
wife  to  separate  her  earnings  from 
his,  which,  taken  in  connection 
with  the  promise  of  the  testator  to 
pay  her  for  her  labor,  incline  us  to 
the  opinion  that  the  referee  was 
justified  in  finding  that  she  was 
entitled  to  maintain  the  action. 

Held  furthery  That  the  claim  of 
plaintiff  was  not  derived  through 
her  husband ;  it  was  for  services 
which  she  performed  on  her  sole 
and  separate  account,  and  conse- 
quently he  was  not  prohibited  from 
testifying  under  §  829  of  the  Code. 

A  physician  who  had  formerly 
attended  testator  was  questioned 
as  to  whether  he  observed  him 
during  the  time  subsequently, 
when  he  was  not  attending  him 
as  a  physician.  He  answered  that 
he  did  and  observed  his  condition. 
This,  and  other  questions  of  a  simi- 
lar nature,  were  taken  under  ob- 
jection. 

Heldj  That  as  the  answers  re- 
ferred only  to  the  outward,  visible 
facts  that  were  observed  by  him 
on  those  occasions  when  he  was 
not  attending  as  a  physician,  and 
which  were  open  and  visible  to  the 
sight  of  any  person,  the  testimony 
was  admissible. 

In  none  of  them  do  the  answers 
disclose  any  information  which 
was  acquired  by  him  whilst  at- 
tending in  a  professional  capacity. 


and  the  evidence,  consequently, 
was  not  brought  within  §  834.  77 
N.  Y.,  564. 

Judgment  affirmed. 

Opinion  by  Haight,  J.;  Smithy 
P. J, J  and  Bradley y  J.,  concur. 


VILLAGES.    COSTS. 

N.  Y.  Court  of  Appwals. 

Gage,  resptj  v.  The  Village  of 
Hornellsville,  applt 

Decided  July  1,  1887. 

Actions  to  recover  damages  for  injuries 
caused  bj  negligence  of  the  servants  of 
municipal  corporations  are  not  within 
the  purview  of  §  8245. 

A  claim  against  a  village  cannot  under  said 
section  be  presented  to  the  board  of  trus- 
tees; the  chief  fiscal  officer  is  the  treas- 
urer. 

Affirming  S.  C,  34  W.  Dig.,  806. 

This  action  was  brought  to  re- 
cover damages  for  injuries  re- 
ceived by  plaintiff  through  a  de- 
fect in  one  of  defendant's  side- 
walks. Plaintiff  recovered  a 
judgment.  Plaintiff  served  upon 
defendant's  attorney  a  bill  of  costs 
with  notice  of  taxation.  Upon 
the  taxation,  defendant  objected 
to  the  allowance  of  the  costs  upon 
the  ground  that  before  the  com- 
mencement of  the  action  plaintiff 
had  not  presented  to  defendant's 
treasurer,  its  chief  fiscal  officer, 
the  claim  upon  which  the  action 
was  founded,  as  required  by  §  3245, 
Code  of  Civ.  Pro. 

I.  W.  Near,  for  applt. 

Oeorge  N.  Orcutt,  for  respt. 

Held  J  Untenable;  that  actions 
for  the  recovery  of  damages  for  in- 
juries sustained  by  reason  of  the 
negligence  of  the  servants  of  a 
municipal     corporation    are    not 
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within  the  purview  of  §  2  of  Chap. 
262,  Laws  of  1859,  the  provisions 
of  which  section  were  substan- 
tially embodied  in  §  3245  of  the 
Code.    102  N.  Y.,  54. 

Baine  v.  The  City  of  Rochester, 
85  N.  Y.,  528,  distinguished. 

Also  held  J  That  a  claim  against 
a  defendant  could  not  under  said 
section  of  the  Code  be  presented  to 
its  board  of  trustees.  The  chief 
fiscal  officer  of  such  a  corporation 
is  the  officer  who  receives,  keeps 
and  disburses  the  moneys  of  the 
corporation,  and  such  an  officer  is 
the  treasurer. 

Order  of  General  Term,  affirm* 
ing  order  of  Special  Term,  deny- 
ing motion  for  a  new  taxation  of 
costs,  affirmed. 

Opinion  per  curiam.  All  con- 
cur. 


REFERENCE. 

N.  Y.  Supreme  Coubt.    Oeneral 
Term.    Fdbst  Deft. 

Mari  A.  Cuming,  appltj  v.  Wil- 
liam M.  Whiting,  respt 

Decided  June  18,  1887. 

In  an  action  for  goods  sold  and  money 
loaned,  etc. .  the  answer,  besides  a  general 
denial,  set  np  a  copartnership  between 
the  parties  aod  alleged  that  the  indebt- 
edness, if  any,  was  incurred  by  said  part- 
nership and  not  otherwise.  Held,  That 
this  being  the  true  issue,  a  reference 
oonld  not  be  had. 

Appeal  from  order  of  reference. 

The  complaint  sets  out  two 
causes  of  action — one  upon  an  ac- 
count stated,  and  the  other  for 
goods  sold  and  delivered  and 
money  loaned,  paid  out  and  ex- 
pended for  defendant  by  plaintiff. 

Vol.  27— No.  la 


The  bill  of  particulars  served  in 
the  action  relating  to  the  second 
cause  of  action  consisted  of  twen- 
ty-two items  of  goods  sold  and 
cash  advanced. 

Defendant  by  his  answer  denied 
each  and  every  allegation  of  the 
complaint  relating  to  the  first 
cause  of  action,  and  also  denied 
each  and  every  allegation  of  the 
complaint  relating  to  the  second 
cause  of  action,  and  then  alleges 
that  plaintiff  and  defendant  were 
copartners  in  business  and  that 
the  indebtedness  alleged  in  said 
second  cause  of  action  was  in- 
curred, if  at  all,  by  said  partner- 
ship and  not  otherwise. 

A.  B.  Cruikshanky  for  applt. 

Frederick  Seymour ^  for  respt. 

Held,  That  the  order  of  refer- 
ence was  erroneous. 

It  is  clear  that  the  first  cause  of 
action  being  upon  an  account 
stated  was  not  referable.  There 
could  be  no  issue  as  to  items,  the 
only  question  being  as  to  whether 
the  account  had  become  stated  be- 
tween the  parties  and  whether 
there  had  been  a  promise  to  pay. 

Upon  a  cursory  examination  of 
the  pleadings  as  to  the  second 
cause  of  action  it  might  appear 
that  controversy  would  arise  as  to 
all  the  items  of  goods  sold  and 
money  loaned,  because  of  a  general 
denial  contained  in  the  answer, 
but  the  subsequent  allegations 
therein  contained  as  to  the  co- 
partnership and  that  the  indebted- 
ness was  incurred,  if  at  all,  by  said 
partnership,  shows  what  the  true 
issue  is,  and  that  it  is  not  as  to 
the  sale  and  delivery  of  the  goods, 
but  .as  to  whom  they  were  sold. 


to 
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This  being  the  true  issue,  there 
does  not  seem  to  be  any  ground 
for  a  reference. 

Order  reversed,  with  $10  costs, 
etc.,  to  appellant  to  abide  final 
event. 

Opinion  by  Van  Brunt j  P.J.; 
Daniels  and  Bartlett,  JJ.,  concur. 


COLLATERAL  INHERITANCE 
TAX. 

N.  Y.  Supreme  Court.    Generai. 
Term.    Second  Dept. 

In  re  taxation  of  estate  of  Han- 
nah Enston,  deceased. 

Decided  July,  1887. 

The  ooUateral  inheritance  tax  law  applies 
to  property  within  this  State  of  a  non- 
resident decedent. 

Appeal  from  order  of  surrogate. 

Proceedings  to  assess  and  fix 
the  cash  value  of  the  estate  in 
order  to  collect  the  tax  thereon 
under  Chap.  488,  Laws  of  1885, 
known  as  the  collateral  inheritance 
tax  law. 

Deceased  was  a  resident  of  Penn- 
sylvania and  died  in  South  Caro- 
lina Oct.  26, 1886,  leaving  real  and 
personal  property  in  Kings  Coun- 
ty, in  this  State.  Her  will  was 
probated  in  said  county,  and  this 
proceeding  commenced. 

The  executors  claim  that,  dece 
dent  not  being  a  resident  of  this 
State  at  the  time  of  her  death,  the 
legacies  under  the  will  are  not  sub- 
ject to  the  law  of  1885,  notwith- 
standing the  property  so  be- 
queathed was  at  the  time  of  her 
death  invested  and  located  within 
this  State. 

,  for  applts. 


,  for  respt. 

Held,  Untenable.  Section  11  of 
the  act  provided  that  **  Whenever 
any  foreign  executor,  etc.,  shall 
assign  or  transfer  any  stock  stand- 
ing in  the  name  of  the  deceased  or 
in  trust  for  decedent,  etc.'*  By  § 
5  it  is  further  provided  that  the 
"Surrogate's  Court  in  the  county 
in  which  the  real  property  is  situ- 
ated of  a  decedent  who  may  not 
be  a  resident  of  the  State  *  *  * 
shall  have  jurisdiction,  etc."  Thus 
in  the  former  section  announcing 
that  capital  invested  in  this  State 
comes  under  the  statute  and  is 
subject  to  the  tax,  and  in  the  lat- 
ter section  giving  the  surrogate 
jurisdiction  to  determine  the  tax 
to  be  imposed  upon  real  estate. 

A  fair  interpretation  of  the  stat- 
ute seems  to  negative  any  exemp- 
tion from  taxation  of  the  property 
in  question.  The  statute  seems 
to  provide  for  two  cases.  1st, 
where  decedent  is  a  resident  of  the 
State,  and  2d,  where  the  property 
of  decedent  is  in  the  State  at  the 
time  of  his  death.  The  statute 
relates  to  the  taxation  of  property, 
and  the  words  **or  which  property 
shall  be  within  this  State,"  must 
be  regarded  as  the  alternative  of 
the  words  *^  while  being  a  resident 
of  this  State."  This  is  the  only 
construction  that  will  give  any 
force  or  effect  to  the  words  "or 
which  property  shall  be  within 
this  State,"  and  necessarily  in- 
cludes property  within  this  State 
at  the  time  of  the  death  of  a  non- 
resident. The  statute  expressly 
states  that  "All  property  which 
shall  pass  by  will  or  intestate  laws  " 
shall    be   subjected   to   the   tax. 
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Those  words  necessarily  included 
property  of  non-resident  as  well 
as  resident  decedents. 

The  grammar  of  §  1  of  the  act 
may  be  the  subject  of  just  criti- 
cism, but  in  view  of  the  well-set- 
tled policy  of  the  State  in  regard 
to  taxation  and  the  inconsistency 
of  adopting  any  other  construc- 
tion than  that  adhered  to  by  the 
surrogate,  we  think  the  decree 
must  be  afiBrmed. 

It  seems  to  be  conceded  that 
property  passing  by  grant  to  take 
effect  at  grantors  death  is  Subject 
to  tax  without  reference  to  the 
residence  of  the  grantor.  It  is 
difficult  to  see  why  property  pass- 
ing by  will  should  be  free  from 
tax  while  property  passing  by 
grant  to  take  effect  at  grantor's 
death  would  be  liable  to  taxation. 
Such  an  inconsistency  cannot  be 
imparted  to  a  legislative  act. 

Decree  affirmed,  with  costs. 

Opinion  by  Pratt y  J.;  Barnard^ 
P.J.J  and  Dykmarij  J.,  concur. 


PRACTICE.     APPEAL. 

N.  Y.  Court  op  Appeals. 

Symson,  applt.y  v.    Selheimer, 
respt. 

.  Decided  April  26,  1887. 

An  application  for  leave  to  amend  the 
statement  of  a  confession  of  judgment  is 
addressed  to  the  discretion  of  the  Sa- 
preme  Court,  and  upon  appeal  from  the 
order  thereon  the  Court  of  Appeals  can- 
not add  other  conditions  to  those  imposed 
hj  the  court  below. 

A  ooDdition  postponing  the  lien  of  the  judg- 
ment to  those  existing  at  a  certain  date 
does  not  postpone  as  to  a  judgment  dock- 
eted in  form,  but  which  is  as  matter  of 
li^w  Yoid, 


Plaintiff  moved  at  Special  Term 
for  leave  to  amend  the  statement 
of  a  confession  of  judgment  in  the 
above  entitled  action.  The  mo« 
tion  was  granted  without  condi* 
tion.  On  appeal  the  General  Term 
affirmed  that  part  of  the  order  of 
the  Special  Term  granting  leave  to 
amend,  but  coupled  with  it  a  pro- 
vision absolutely  postponing  the 
lien  of  plaintiff's  judgment.  Upon 
appeal  to  this  court  the  order  of 
the  General  Term  was  modified  by 
providing  that  plaintiff's  motion 
to  amend  should  be  granted  upon 
his  consenting  to  postpone  the  lien 
of  his  judgment  to  those  existing 
Oct.  5,  1885,  as  to  all  real  estate 
embraced  in  the  assignment  of  the 
judgment  debtor  of  Dec.  15,  1884. 
A  motion  was  made  to  amend  the 
remittitur. 

NatJraniel  Foote^  for  motion. 

John  H.  Whitej  opposed. 

Heldj  That  the  motion  should  be 
denied;  that  the  present  motion 
to  amend  the  remittitur  by  put- 
ting in  some  other  condition  than 
that  imposed  by  the  Supreme  Court 
is  an  appeal  from  the  discretion 
exercised  by  that  court  and  a  re- 
quest for  this  court  to  exercise  its 
discretion,  which  it  has  not  power 
to  do;  that  the  order  of  the  Gen- 
eral Term  as  modified  by  this 
court,  in  case  plaintiff  accepts  the 
conditions,  cannot  be  construed  to 
postpone  the  plaintiff's  judgment 
to  the  lien  of  a  judgment  docketed 
in  form,  but  which  is,  as  matter 
of  law,  void. 

Also  heldj  That  the  motion  made 
by  plaintiff  at  Special  Term,  to 
amend  the  statement  of  a  con- 
fession of  judgment,  was  addressed 
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to  the  discretion  of  the  Supremo 
Court.  The  amendment  was  not 
one  he  had  a  legal  rifz^ht  to  de- 
mand, but  one  which  the  court 
might  in  its  discretion  refuse  or 
grant  upon  such  terms  as  to  it 
might  seem  jueit.    27  N.  Y.,  300. 

Motion  denied. 

Opinion  per  curiam.  All  con- 
cur. 


RAILROADS.     TAXES.      CER- 
TIORARI. 

N.  Y.  SuPBBMB  Court.    General 
Term.    Fifth  Dept. 

The  People  ex  rel.  The  West 
Shore  RR.  Co.,  applt.j  v.  Alfred 
D.  Putnam  etal.,  assessors,  respts. 

Decided  June,  1887. 

The  neglect  or  onuBsion  of  a  railroad  oom- 
pany  to  make  and  deliver  to  the  aatesBors, 
on  or  before  July  Ist  of  each  year,  a  state- 
ment showing  the  real  estate  owned  by  it 
in  the  town,  and  its  cost,  as  required  by 
the  provisions  of  the  Revised  Statutes, 
does  not  deprive  it  of  the  right  to  a  hear- 
ing on  grievance  day  and  a  correction  of 
the  roll,  if  just  and  proper;  and  if  said 
statement  is  then  presented,  that  is  suffi- 
cient to  entitle  it  to  a  hearing. 

Under  the  statute  for  the  review  of  assess- 
ments by  certiorari^  the  writ  is  properly 
directed  to  the  assessors,  even  though  the 
roll  has  been  duly  filed  in  the  office  of 
the  town  clerk  before  the  writ  was 
allowed  and  served. 

Appeal  froiu  order  quashing  a 
writ  of  certiorari. 

The  writ  was  issued  pm'suant 
to  Chap.  269,  Laws  of  1880,  to  re- 
view an  assessment  roll.  The 
assessors  returned,  first,  that  the 
roll  had  been  duly  filed  in  the 
oflSce  of  the  town  clerk  before  the 
writ  was  allowed  and  served; 
secondly,  that  no  statement  bad 


been  served  upon  them  by  the  re- 
lator showing  the  real  estate 
owned  by  it  in  the  town,  and  its 
cost,  as  required  by  statute.  1  B. 
8.,  414,  §2.  Thereupon  the  writ 
was  quashed. 

J.  M.  Davy,  for  applt. 

C.  M.  EUiotty  for  respts. 

Held,  That  the  failure  of  relator 
to  make  and  deliver  said  statement 
to  the  assessors  did  not  deprive  it 
of  the  right  to  a  hearing  on  griev- 
ance day  and  a  correction  of  the 
roll  by  the  assessors  if  just  and 
proper;  and  if  the  relator  was  en- 
titled to  this  correction  on  griev- 
ance day,  it  has  the  right  to  have 
the  same  enforced  through  the 
writ  issued  for  a  review  herein. 

We  appi'ehend  that  the  relator  is 
entitled  to  such  a  hearing  on  griev- 
ance day  as  any  natural  person, 
and  that  it  could  not  be  deprived 
thereof  by  its  failure  to  comply 
with  the  statute  requiring  the 
statement  to  be  filed  before  July 
1st  of  the  year. 

The  assessors  could  have  relieved 
the  relator  if  injustice  had  been 
done,  even  though  they  did  not 
have  the  aid  of  the  statement  re- 
quired in  making  the  original 
assessment. 

People  ex  rel.  Mut.  Union  Tel. 
Co.  V.  Com'i's.  of  Taxes,  31  Hun, 
568;  99  N.  T.,  254,  is  distinguish- 
able. There  the  relator  did  not 
appear  on  grievance  day;  but  here 
it  appeared,  through  its  attorney, 
and  requested  that  the  valuation 
of  its  property  be  reduced,  and  it 
then  delivered  to  the  assessors  a 
sworn  statement  of  its  real  estate, 
etc. 

It  is  contended  that  the  writ  was 
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rightly  qaaflhed  for  the  reason  that 
the  roll  had  been  filed  with  the 
town  clerk,  who  was  a  necessary 
party  to  the  writ. 

Heldj  Untenable.  We  are 
aware  that  the  common  law  writ 
should  issue  to  the  officers  having 
the  custody  and  control  of  the 
records  sought  to  be  reviewed  and 
which  are  required  to  be  returned 
by  the  writ;  but  the  statute  under 
which  this  writ  was  issued  is  quite 
different.  The  original  roll  is  not 
required  to  be  returned.  No  stay 
of  proceedings  takes  i^ce.  The 
officer  to  whom  the  writ  is  issued 
may  return  certified  a  sworn  copy 
of  the  roll  or  papers  required,  and 
may  concisely  set  forth  such  other 
facts  as  may  be  pertinent  and 
material  to  show  the  value  of  the 
property  assessed  in  the  roll,  and 
the  grounds  for  the  valuation.  No 
officers  could  well  do  this  but  the 
officers  upon  whom  devolve  the 
duty  of  making  the  assessment. 
By  tlie  statute,  the  roll  must  be 
delivered  to  the  clerk  for  public 
inspection,  and  the  writ  must  issue 
within  the  fifteen  days  that  the 
roll  is  required  to  remain  in  his 
hands,  after  public  notice  given. 
If,  therefore,  respondents'  position 
be  correct,  the  clerk  in  every  in- 
stance would  be  the  officer  to 
whom  the  writ  would  have  to  issue. 
Such,  however,  does  not  appear 
to  be  the  meaning  or  the  intent  of 
the  statute.    24  Hun,  66. 

Under  the  statute  the  return  is 
not  conclusive,  as  the  court  is 
authorized  to  take  evidence,  or 
appoint  a  referee  to  take  it,  etc. 
Relator,  therefore,  was  not  bound 
by  the  return;  it  might  have  been 


able  to  furnish  evidence  that  the 
statement  required  by  statute  had 
been  made  and  served.  The  court 
should  have  given  an  opportunity 
to  do  so,  if  requested.  A  motion 
to  quash  is  somewhat  in  the  nature 
of  a  demurrer,  and  is  ordinarily 
based  upon  the  papers  upon  which 
the  writ  was  issued.  It  is  not  the 
usual  practice  to  quash  upon  a 
hearing  based  upon  the  return. 
Upon  such  hearing  the  court 
should  make  a  final  order  in  the 
proceedings,  either  nullifying, 
confirming  or  modifying  the  deter- 
mination under  review. 

Order  reversed. 

Opinion  by  Haight^  J.;  Smithy 
P.J.y  and  Bradley,  J.,  concur. 


REVIVOR. 

N.  Y.  SuPBEMB  Court.    General 
Term.    First  Dept. 

Henry  R.  Pierson,  recr.,  applt, 
V.  Andrew  W.  Morgan,  respt. 

Decided  May  13,  1887. 

Under  §  767  of  the  Code,  u  it  now  standa, 
an  action  may  be  revived  on  motion  of 
the  repreeentatiYe  of  a  lole  deceased  de- 
fendant where  the  oanae  of  action  sar» 
vivea. 

Appeal  from  order  directing 
plaintiff  to  cause  the  action  to  be 
revived,  or  in  default  thereof  that 
defendant's  administratrix  be  sub- 
stituted and  the  action  dismissed 
with  costs  and  allowance. 

This  action  was  brought  in  1888 
by  plaintiff  as  receiver  of  the  Wid- 
ows' &  Orphans'  Benefit  Life  In- 
surance Co.,  upon  an  alleged 
guaranty  executed  by  defendant 
and  others  for  the  benefit  of  cer- 
tain policy  holders  in  said  com- 
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pany.  Other  actions  were  brought 
upon  said  guaranty.  Defendant 
died  in  March,  1886.  Mrs.  C, 
having  been  appointed  his  admin- 
istratrix, thereupon  made  the  mo- 
tion resulting  in  the  order  appealed 
from.  Plaintiflf,  among  other 
things,  claims  that  the  court  has 
no  power  to  revive  an  action  on 
the  death  of  a  sole  defendant  upon 
the  application  of  his  administra- 
trix. 

RaphaelJ.  Moses,  Jr.,  for applt. 

P.  H.  Vernon,  for  respt. 

Held,  Untenable.  The  case  of 
Livermore  V.  Bainbridge,  49  N. 
Y.,  125,  is  an  express  authority 
that  under  §  121  of  the  Code  of 
Procedure  the  personal  representa- 
tives of  a  deceased  defendant  could 
not  have  an  action  revived  unless 
the  deceased  defendant  had  ac- 
quired some  right  by  some  inter- 
locutory judgment  therein  or  had 
become  an  actor  in  the  proceeding 
by  the  presentation  of  a  counter- 
claim, and  this  conclusion  was 
based  upon  the  wording  of  this 
section  which  permitted  the  re- 
vivor within  one  year  to  be  upon 
motion,  or  afterward  upon  supple- 
mental complaint.  It  was  deemed 
by  the  court  that  the  reference  to 
a  revivor  by  supplemental  com- 
plaint assumed  that  the  plaintiflf 
or  his  representative  is  the  moving 
party  referred  to. 

In  the  Code  Civ.  Pro.,  however, 
these  words  are  omitted  from  § 
757  as  such  section  now  stands, 
and  they  were  probably  omitted 
because  of  the  construction  which 
had  been  placed  upon  them  in 
connection  with  this  matter  of  re- 
vivor, as  there  would  seem  to  be 


no  good  reason  why  the  repre- 
sentative of  a  deceased  defendant 
should  not  have  the  privilege  of 
having  an  action  revived  so  that 
it  might  proceed  to  judgment,  in- 
stead of  that  right  being  vested 
wholly  in  a  plaintiff. 

We  think  that  in  view  of  the 
present  language  of  the  Code  that 
the  case  cited  is  an  authority  in 
favor  of  the  order  appealed  from, 
and  such  a  construction  seems  to  be 
in  evident  accordance  with  the  lan- 
guage of  the  section.  The  provis- 
ion as  to  allowance  does  not  seem 
to  have  been  an  improper  exercise 
of  discretion.  Plaintiff  may  con- 
tinue the  litigation  if  he  so  desires, 
and  if  not  he  should  be  required 
to  pay  the  usual  terms  as  a  condi- 
tion of  being  permitted  to  retire. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  per  curiam. 


SURETYSHIP.       SECURITY. 

N.    Y.   Court   op  Appeals, 

Boyle,  respt,  v.    Boyle   et  aJ. 
McCahill,  applt. 

Decided  June  14,  1S87. 

To  Becure  the  sureties  on  his  bond  an  ad- 
ministrator assigned  to  them  hia  interest 
in  the  estate,  and  afterward  mortgaged 
said  interest  to  another  person.  He  failed 
to  file  an  inventory,  drew  out  the  funds 
and  could  not  be  found.  One  of  the 
sureties  then  commenoed  proceedings  to 
be  discharged  and  to  compel  the  filing  of 
the  inventory.  The  administrator  dis- 
obeyed the  order  of  the  court  and  was 
attached,  but  afterward  accounted,  and 
was  discharged.  Heldy  That  the  expen- 
diture incurred  by  the  surety  in  said  pro 
ceedings  was  not  created  by  the  surety- 
ship nor  within  the  terms  of  the  assign- 
ment. 

Modifying  S  C,  28  W.  Dig.,  846, 


NEW  YORK  WEEKLY  DIGEST. 


15 


This  was  an  appeal  from  an  or- 
der of  General  Term,  aflBrming  an 
order  confirming  the  report  of  a 
referee  as  to  surplus  moneys  aris- 
ing in  an  action  of  partition  of  the 
lands  of  M.  M.  It  appeared  that 
one  W.  M.  was  appointed  her  ad- 
ministratory  and  on  June  1,  1883, 
executed  a  bond  with  W.  and  E. 
as  sureties.  To  secure  his  sureties 
W.  M.  executed  to  them  an  as- 
signment of  his  interest  as  heir-at- 
law  in  the  proceeds  of  the  action 
in  partition.  On  Aug.  17,  1883, 
W.  M.  made  an  assignment  by 
way  of  mort-gage  of  the  same  in- 
terest to  one  McC.  The  assign- 
ment to  the  sureties  recited  that 
it  was  to  secure  them  against 
^'  such  loss,  expense,  sum  or  sums 
of  money  "  as  they  "  may  incur  or 
be  put  to  from  any  loss,  error, 
mishap  or  cause  whatsoever  in  re- 
lation or  regard  to  their  surety- 
ship on  the  said  bond."  The  ad- 
ministrator failed  to  file  an  inven- 
tory and  on  W.  discovering  that 
he  had  drawn  the  funds  of  the 
estate  from  the  bank,  and  had  as- 
sumed different  names  and  could 
not  be  found,  he  instituted  pro- 
ceedings to  be  released  from  his 
bond  and  to  compel  W.  M.  to  file 
an  inventory.  These  proceedings 
resulted  in  a  decree  directing  W. 
M.  to  account  and  pay  over.  He 
disobeyed  the  decree,  was  attached 
for  contempt  and  arrested. 
Thereafter  a  judicial  settlement  of 
his  accounts  was  made  and  W.  M. 
was  discharged,  it  appearing  that 
he  had  paid  out  in  funeral  ex- 
penses more  than  all  the  personalty. 
W.  in  prosecuting  these  proceed- 
ings was  put  to  an  expense  of  $500, 


for  which  sura  the  referee  reported 
he  was  entitled  to  a  lien  prior  to 
that  of  McC.  on  the  share  of  W. 
M.  in  the  proceeds.  W.  recovered 
a  judgment  for  that  amount 
against  W.  M. 

DeWitt  C.  Brotvnj  for  applt. 

James  C.  De  La  Mare  and  John 
W.  Qoffj  for  respt. 

Held,  Error;  that  W.'s  loss  did 
not  come  from  his  liability  on  the 
bond  but  first  from  his  effort  to  be 
discharged  as  surety,  for  which 
W.  M.  was  not  accountable,  and 
second  from  his  interference  to 
make  W.  M.  account,  and  the  ex- 
penses incurred  were  not  contem- 
plated by  the  indemnity  or  fairly 
within  its  terms.  It  did  not  cover 
an  expenditure  not  created  by  the 
suretyship. 

Order  of  General  Term  modified 
so  as  to  give  McC.  preference  over 
W.,  and  as  modified  affirmed. 

Opinion  per  curiam.  All  con- 
cur. 


ASSIGNMENT  FOR  CREDIT- 
ORS.    CONTRACT. 
N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 
Henry  Patton,  assignee,  applt.  j 
V.  The  Royal  Baking  Powder  Co., 
respt. 
Decided  July,  1887. 

Where  an  aseignee  for  creditors  adopts  a 
contract  of  the  assignor  and  undertakes 
its  performance,  but  thereafter  fails  and 
refuses  to  carry  it  out,  a  counterclaim  for 
breach  of  the  contract  may  be  allowed  in 
an  action  by  the  assignee  for  goods  fur- 
nished under  the  contract. 

Appeal  from  judgment.. 
Action  for  the  sale  and  delivery 
of  packing  boxes  by  plaintiff  to 


16 


NEW  YORK  WEEKLY  DIGEST. 


defendant.  The  answer  admitted 
the  allegations  of  the  complaint, 
and  alleged  that  the  goods  were 
delivered  under  a  written  contract 
between  defendant  and  one  H.,  by 
which  he  agreed  to  furnish  all  the 
boxes  defendant  might  require  for 
one  year  from  Jan.  1,  1886,  at  cer- 
tain prices;  with  a  proviso  that  in 
case  of  a  failure  to  keep  defendant 
supplied  at  any  time  he,  defend- 
ant, could  supply  its  wants  in  open 
market  without  notice  and  H.  was 
to  pay  any  difference  in  the  cost; 
that  H.  assigned  the  contract  to 
plaintiff,  who  accepted  the  same 
and  entered  on  its  completion  and 
delivered  the  boxes  in  suit  under 
said  contract;  that  about  Oct.  1, 
1886,  plaintiff  ceased  to  deliver 
boxes  under  the  contract,  and  de- 
fendant was  compelled  to  purchase 
in  open  market  at  an  increased 
cost  of  $2,124.18,  which  he  set  up 
as  a  counterclaim. 

On  the  the  trial  defendant  pro- 
duced testimony  to  show  the 
adoption  of  the  contract  by  plain- 
tiff, who  was  the  general  assignee 
of  H.  for  the  benefit  of  his  credit- 
ors, and  the  commencement  of  its 
execution  with  the  assent  of  de- 
fendant. The  court  charged  that 
there  was  no  legal  obligation  on 
the  part  of  the  assignee  to  fulfill 
the  contract,  ''but  he  did  go  on 
making  these  deliveries,  and  the 
fact  for  you  to  determine  is 
whether  he  simply  made  those  de- 
liveries intending  to  keep  up  and 
maintain  the  status  between  these 
parties  until  the  creditors  could 
determine  whether  they  would 
permit  the  assignee  to  adopt  the 
contract  and  fufiU  it;  whether  that 


was  his  intention  and  known  to 
be  by  defendant  (because  it  knew 
that  H.  had  made  this  assignment) 
and  acquiesced  in  by  them;  or  did 
he  by  his  actions  adopt  the  con- 
tract, make  himself  a  party  to  it 
and  take  the  benefits  that  he  could 
derive  from  the  contract  and  as- 
sume its  obligations.  Unless  he 
did  the  latter  he  is  not  liable  in  this 
action.*'  '*If  you  find  those  two 
facts,  that  there  was  an  adoption 
by  the  assignee  of  the  contract, 
and  having  adopted  it  there  was  a 
refusal  on  his  part  to  perform  it, 
then  you  have  the  elements  of  a 
claim  in  favor  of  defendant  against 
him,  and  it  will  be  for  you  to  go 
on  and  determine  what  the  amount 
of  that  claim  is."  The  jury  found 
on  this  point  in  favor  of  defend- 
ant as  to  the  counterclaim. 

Plaintiff  claims  that  the  counter- 
claim could  not  be  sustained  and 
permitted  as  an  offset  against  him 
as  assignee. 

Jackson  &  Burr^  for  applt. 

Piatt  &  DownSy  for  respt. 

Heldy  Untenable.  If  we  as- 
sume, as  we  must,  that  the  jury 
found  the  facts  required  by  the 
charge  to  be  found  before  a  ver- 
dict could  be  made  in  defendant's 
favor,  then  a  plain  case  is  pre- 
sented for  the  allowance  of  the 
counterclaim  in  reduction  of  the 
claim  of  plaintiff.  The  counter- 
claim arose  out  of  the  same  con- 
tract and  transaction  set  forth  in 
the  complaint  as  the  foundation  of 
plaintiff's  claim,  and  its  allowance 
is  manifestly  just  and'  right.  By 
the  adoption  of  the  contract  plain- 
tiff became  entitled  to  all  the  ben- 
efits its  performance  and  fulfill- 
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ment  might  afford  and  he  also  be- 
came responsible  for  the  liabilities 
its  violation  or  breach  might  in- 
volve. He  assumed  its  burdens 
and  its  obligations  as  well  as  its 
advantages  and  benefits.  This 
examination  seems  to  demonstrate 
the  legal  right  of  defendant  to  the 
allowance  of  its  counterclaim  as 
an  offset  to  the  demand  of  plain- 
tiff as  far  as  it  extends,  and  that 
is  the  main  question  presented  by 
this  appeal. 

There  is  no  force  in  the  objec- 
tion raised  by  plaintiff  to  the  fail-, 
ure  of  defendant  to  go  into  the 
open  market  to  procure  the  boxes 
which  plaintiff  failed  to  furnish. 
The  best  answer  to  be  made  to  the 
objection  is  that  there  was  no  open 
market  for  boxes  into  which  de- 
fendant could  go  to  purchase. 
Packing  boxes  must  be  manufac- 
tured to  order,  and  they  are  not 
kept  in  stock  on  sale  like  ordinary 
articles  of  merchandise  or  different 
kinds  of  grain. 

Judgment  affirmed,  with  costs. 

Opinion  by  DyTcmariy  J.;  Bar- 
nardy  P.J.y  and  Pratt,  J.,  concur. 


NEGLIGENCE.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Louisa  Ster,  applt.j  v.  Catharine 
Tulty,  re.y)t. 

Decided  Jime,  1887. 

In  an  action  for  damages  sustained  by  rea- 
son of  a  defect  in  a  sidewalk,  a  witness 
was  asked  if  he  ever  stumbled  and  fell  at 
that  place.  Held,  That  as  the  questions 
put  to  the  witness  did  not  refer  to  the 
time  when  the  witness  fell,  or  to  the  con- 
dition of  the  walk  at  that  time,  or  that  it 

Tol.  27— No.  lb. 


was  in  the  same  condition  as  when  plain- 
tiff fell,  they  were  properly  excluded. 

An  offer  to  prove  that  other  persons  passing 
back  and  forth  over  this  walk  f eU  on  the 
same  spot  where  plaintiff  fell, '  *  while  the 
walk  was  in  the  condition  described  " 
was  held  insulficent,  because  the  *'  con- 
dition described"  by  the  previous  wit- 
ness was  not  confined  to  the  actual  con- 
dition the  walk  was  in  at  the  time  of  the 
accident ;  and  an  offer  the  exclusion  of 
which  is  made  the  basis  of  error  should 
be  strictly  construed 

The  temporary  removal  of  a  sidewalk,  ren- 
dered  necessary  in  excavating  a  cellar  and 
erecting  a  building,  is  not  necessarily 
and  under  all  circumstances  a  wrongful 
act.  and  amount  to  the  creation  of  a  pub- 
lic nuisance;  but  the  owner,  or  person 
removing  it,  is  bound  to  properly  guard 
and  furnish  reasonably  safe  passage  for 
the  public,  and  if  such  provision  is  made 
he  is  not  chargeable  with  a  vrrongful  act 
or  the  creation  of .  a  nuisance ;  and  in 
such  case  the  question  of  negligence,  i.  e. , 
whether  the  walk  was  left  in  a  reasonably 
safe  and  proper  condition,  is  involved  in 
the  case. 

Appeal  from  judgment  entered 
upon  verdict  and  from  order  deny- 
ing new  trial. 

Action  for  injuries  received  by 
falling  upon  a  sidewalk  in  front  of 
defendant's  premises,  because  of  a 
defect  therein  caused  by  taking 
up  a  portion  of  the  walk,  whereby 
plaintiff,  after  passing  over  the 
part  which  had  been  taken  up, 
stubbed  her  foot  agaiost  the  plank 
where  the  walk  again  commenced, 
and  fell,  etc.  The  removal  of  the 
walk  was  rendered  necessary  by 
reason  of  excavating  a  cellar  and 
constructing  a  building. 

A  witness.  Staple,  was  asked: 
"  Do  you  know  of  any  other  per- 
son who  stumbled  or  fell  at  this 
walk?"  Question  excluded.  Plain- 
tiff then  oflFered  to  show ''That 
other  persons    passing  back  and 
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forth  over  this  walk  fell  on  the 
same  spot  where  the  accident  oc- 
curred to  plaintiff,  while  the  walk 
was  in  the  condition  described." 
Excluded.  Witness  Frank  was 
asked :  ' '  Did  you  ever  stumble  and 
fall  at  that  place  ?"  Answer, 
'*  Yes,  sir."    Stricken  out. 

W.  E.  Werner,  for  applt. 

M,  W,  Cooke,  for  respt. 

Heldy  That  as  the  questions  put 
to  the  witnesses  did  not  refer  to 
the  time  when  the  witnesses  fell, 
or  to  the  condition  of  the  walk  at 
that  time,  or  that  it  was  in  the 
same  condition  as  when  plaintiff 
fell,  they  were  properly  excluded. 

Held  alsOy  That  the  offer  was 
insufficient,  the  "condition  de- 
scribed "  not  being  confined  to  the 
condition  the  walk  was  in  at  the 
time  of  the  accident. 

The  rule  laid  down  in  Quinlan 
V.  Utica,  11  Hun,  217;  74  N.  Y., 
603;  and  District  of  Columbia  v, 
Armes,  107  U.  S.,  517,  is  too  firmly 
established  to  be  questioned  here. 
But  the  rule  should  not  be  en- 
larged so  as  to  raise  numerous  col- 
lateral issues;  for  if  the  walk  was 
not  in  the  same  condition,  or  if 
the  persons  who  had  fallen  were 
intoxicated,  aged  or  infirm,  the 
evidence  might  mislead  and  do 
harm  instead  of  tending  to  show 
the  actual  and  dangerous  condi- 
tion of  the  walk.  The  offer  is  to 
show  that  other  persons  passing 
back  and  forth  over  this  walk  had 
fallen,  etc.,  while  the  walk  was  in 
the  condition  described.  No  such 
question  was  put  to  any  witness; 
and  an  offer  the  exclusion  of  which 
is  made  the  basis  of  error  should 
be  strictly  construed.     The  char- 


acter or  condition  of  the  persons, 
the  time  when,  and  the  conditions 
under  which  they  had  fallen,  does 
not  appear  in  the  offer.  The  offer 
states  the ''condition  described,'^ 
but  on  referring  to  the  evidence  of 
the  witness  Staple  just  preceding 
the  offer,  and  who  was  then  upon 
the  stand,  we  find  three  conditions 
of  the  walk  described.  In  the  first 
place,  a  portion  of  the  walk  was 
taken  up  and  it  was  leveled  off 
with  dirt  taken  from  the  cellar; 
after  that  another  portion  of  the 
walk  was  taken  up  and  the  walk 
left  at  the  end  was  above  the 
ground  some  distance,  which  the 
witness  appears  to  have  indicated, 
but  which  does  not  appear  in  the 
case,  and  that  afterward  an  entire 
walk  was  constructed  of  plank. 
It  will  thus  be  observed,  that  the 
''condition  described"  appearing 
in  the  offer  does  not  necessarily 
confine  the  evidence  offered^to  the 
condition  that  the  plank  was  in  at 
the  time  plaintiff  fell;  and  we  are 
consequently  to  regard  the  offer 
as  falling  short  of  the  rule  laid 
down  in  Quinlan  v.  Utica. 

The  court  was  requested  to 
charge  that  the  taking  up  of  the 
walk  was  a  wrongful  act,  and  if 
done  by  authority  or  permission  of 
defendant,  etc.,  she  was  liable  for 
any  injury  resulting  by  reason  of 
it,  irrespective  of  the  question  of 
negligence.  Refused.  The  ques- 
tion tried  and  submitted  to  the  jury 
was  whether  or  not  the  walk  was 
in  a  reasonably  safe  and  proper 
condition.  The  testimony  was 
conflicting. 

Heldj  That  the  request  was 
properly  refused.     The  removal  of 
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a  sidewalk  is  not  wrongful  under 
all  circumstances.  Defendant 
caused  a  new  walk  to  be  con- 
structed in  place  of  the  old  one, 
and  the  old  one  had  to  be  removed 
to  give  place  to  the  new.  In  the 
construction  of  buildings  it  often 
becomes  necessary  to  temporarily 
remove  a  sidewalk,  in  order  to  ex- 
cavate cellars  and  carry  in  themate- 
rial  used  in  the  construction  of  the 
buildings.  Such  temporary  re- 
moval does  not  constitute  a  nui- 
sance; but  the  person  doing  it  is 
bound  to  properly  guard  and  fur- 
nish reasonably  safe  passage  for 
the  public;  and  if  such  provision 
is  made  he  is  not  chargeable  with 
a  wrongful  act  or  of  creating  a 
nuisance;  and  unless  the  act  was 
wrongful  or  a  nuisance  created, 
the  question  of  negligence  was  in- 
volved in  the  case. 

Judgment  and  order  affirmed. 

Opinion  by  Haight,  J.;  Smithy 
P.J.J  and  Bradley,  •/.,  concur. 


PLEADING.     SHAM  ANSWER. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Ralph  Schoonmaker,  respt.,  v. 
The  Mayor,  etc.,  of  N.  Y.,  applt. 

Frederick  W.  Loew,  respt,  v. 
The  Mayor,  etc.,  of  N.  T.,  applt. 

Thomas  J.  Powers,  respt.,  v. 
The  Mayor,  etc.,  of  N.  T.,  applt. 

Decided  March  31,  1887. 

To  warrant  the  Btriking  out  of  an  answer  or 
a  part  thereof,  it  must  be  so  plainly  so 
that  there  can  be  no  controversy  or  argu- 
ment on  the  subject.  So  held,  Where 
the  defense  of  the  statute  of  limitations 
was  stricken  out  as  sham. 

Appeal     from    orders    strikiog 


from  the  answers  the  defenses  of 
the  statute  of  limitations. 

Actions  to  recover  back  moneys 
paid  in  satisfaction  of  assessments. 
The  answers,  among  other  de- 
fenses, set  up  the  statute  of  Umita- 
tions.  In  the  first  case  payment 
was  made  Nov.  7, 1877;  claim  pre- 
sented Sept.  28,  1883,  and  suit 
commenced  Nov.  29,  1886.  In  the 
second,  payment  made  Oct.  19, 
1876;  claim  presented  March  27, 
1884,  and  suit  commenced  Nov.  29, 
1886.  In  the  third  payment  made 
April  19,  1875;  claim  presented 
Sept.  30, 1885,  and  suit  commenced 
Dec.  8,  1886. 

O.  H.  Sterling^  for  applt. 

Shipman  <Sk  Acker,  for  respts. 

Van  Brunt,  P.  J. —The  record  in 
this  case  shows  a  rather  ingenious 
attempt  to  get  this  court  to  adjud- 
icate upon  legal  propositions 
which  could  only  be  brought  up 
properly  by  an  appeal  from  the 
judgments  rendered  in  the  actions. 
It  is  the  first  time,  so  far  as  we 
have  been  able  to  ascertain,  that 
the  defence  of  the  statute  of  limi- 
tations has  been  stricken  out  as 
sham,  frivolous,  irrelevant  and 
immaterial,  particularly  where  the 
respondent  for  the  purpose  of 
showing  that  it  is  sham  and  frivo- 
lous has  devoted  pages  of  his 
points  in  discussing  a  difficult 
question  of  law.  If  an  answer  or 
any  portion  thereof  is  sham  and 
frivolous  it  must  be  so  plainly  so 
that  there  can  be  no  controversy 
or  argument  on  the  subject.  It 
being  demonstrated  by  the  argu- 
ments which  have  been  submitted 
upon  this  appeal  that  they  must 
be  supported,  if  they  can  be  at  all,. 
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by  elaborater  discussion  and  cita- 
tion of  authorities,  they  seem  to 
be  erroneous  and  should  be  re- 
versed, with  costs  and  disburse- 
ments in  one  case. 
Brady  and  Daniels^  JJ.^  concur. 


BANKS.  BONA  FIDE  HOLDER. 

N.  Y.  Court  op  Appeals. 

The  Flour  City  Nat.  Bk.  of  Roch- 
ester, applt.y  V.  The  Traders'  Nat. 
Bk.  of  Rochester,  respt. 

Decided  May  10,  1887. 

Plaintiff  certified  a  draft  presented  by  the 
City  Bank,  which  was  retained  by  said 
bank  in  pursuance  of  a  custom  in  the  city 
by  which  the  bank  presenting  such  paper 
should  hold  it  as  an  item  of  credit  in  the  ex- 
change account  with  the  certifying  bank. 
On  that  day  the  balance  of  account  was 
in  plaintiff's  favor,  which  was  to  be  set- 
tled the  following  day.  The  City  Bank 
transferred  the  draft  to  defendant  as  a 
payment  on  its  balance  due  thai  day. 
Held,  That  defendant  was  not  a  bona  fide 
holder. 

This  was  an  action  brought  to 
recover  a  balance  alleged  to  be  due 
from  defendant  to  plaintiff  on  its 
exchange  account  for  Dec.  19, 1882. 
It  appeared  that  the  City  Bank  of 
R.  held  a  draft  payable  at  plain- 
tiff's bank.  It  was  presented  at 
maturity  and  the  draft  was  marked 
certified  and  retained  by  the  City 
Bank  according  to  a  custom  in  R. 
under  which  commercial  paper  held 
by  one  bank,  payable  at  another,  on 
being  presented  at  maturity  at  the 
bank  at  which  it  was  made  paya- 
ble, instead  of  being  paid  on  pre- 
sentation was  marked  ''certified^' 
and  then  returned  to  the  bank  who 
presented  it,  to  be  held  as  an  item 
of  credit  on  the  exchange  account 


between  it  and  the  certifying  bank. 
That  account  for  each  day  was  set- 
tled on  the  day  following  and  the 
balance  paid  by  the  debtor  bank. 
The  balance  of  exchange  for  Dec. 
19  was  in  plaintiff's  favor.  The 
City  Bank  had  an  exchange  ac- 
count with  defendant,  but  for  a 
month  prior  to  Dec.  19  defendant 
had  required  the  City  Bank  to  set- 
tle its  balance  each  day.  On  Dec. 
19  the  City  Bank  transferred  to 
defendant  the  draft  in  question  as 
a  payment  on  its  balance  due  that 
day.  The  City  Bank  stopped  busi- 
ness at  the  close  of  that  day,  being 
insolvent.  On  the  settlement  of 
its  exchange  account  on  that  day 
with  plaintiff,  defendant  claimed 
that  the  draft  should  be  allowed  as 
a  credit.    This  was  refused. 

Thomas  C  Montgomery^  for 
applt. 

William  F.  Cogswell^  for  respt. 

Held,  That  defendant  cannot  be 
regarded  as  having  received  the 
draft  in  good  faith  and  without 
notice  of  plaintiff's  equities.  It 
received  it  with  notice  that  it  rep- 
resented an  item  merely  in  the  ex- 
change account  between  the  City 
Bank  and  plaintiff,  and  that 
whether  anything  would  be  due 
or  payable  upon  it  would  depend 
upon  the  state  of  the  exchange  ac- 
count between  those  two  banks  at 
the  close  of  the  day,  and  that  it 
was  certified  for  the  purpose  of 
being  used  for  the  settlement  of 
that  account.  It  does  not  matter 
that  defendant  did  not  know  the 
actual  state  of  the  exchange  ac- 
count between  the  City  Bank  and 
plaintiff. 

Judgment    of    General    Term, 
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affirming  judgment  for  defendant, 
reversed,  and  new  trial  ordered. 

Opinion   by  Bapailo^  J.      All 
concur. 


MUNICIPAL.  CORPOEATIONS. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept  . 

Eliza  Allison,  applt.,  v.  The  Vil- 
lage of  Middletown,  respt. 

Decided  July,  1887. 

The  exclusion  of  eyidence  to  show  con- 
Btmctive  notice  to  the  corporation  of  the 
condition  of  the  street  prior  to  an  accident 
IB  not  erroneous  where  actual  notice  is 
conceded  to  have  been  received. 

Municipalities  are  not  liable  for  iu juries 
occurring  on  lands  of  adjacent  owners 
because  of  the  icy  condition  of  such 
lands  in  the  absence  of  proof  that  the 
municipality  had  exercised  authority  or 
supervision  over  it. 

Appeal  from  judgment  in  favor 
of  defendant,  entered  on  verdict, 
and  from  order  denying  motion 
for  new  trial  on  the  minutes. 

Action  to  recover  for  damages 
sustained  by  plaintiff  in  conse- 
quence of  falling  on  ice  accumu- 
lated on  a  sidewalk,  as  alleged. 

Plaintiff  had  been  visiting  a 
friend  and  fell  while  leaving  the 
house  on  her  return.  There  was 
an  open  space  of  five  feet  between 
the  house  and  the  sidewalk,  which 
was  a  common  dirt  walk.  Just 
where  she  fell  was  a  disputed 
question  on  the  trial;  on  a  former 
trial  she  testified  that  she  fell  three 
or  four  feet  from  the  steps,  and 
told  a  witness  that  it  was  while 
she  was  coming  down  the  steps. 
A  nonsuit  on  the  former  trial  was 
reversed  by  the  Court  of  Appeals 


on  the  ground  that  the  question 
where  she  fell  should  have  been 
submitted  to  the  jury.  23  W. 
Dig.,  149.  On  this  trial  the  ques- 
tion was  submitted  to  the  jury, 
who  found  in  defendant's  favor. 
There  was  a  well  on  the  prem- 
ises from  which  water  ran  and 
froze  on  the  walk.  An  officer  of 
defendant  testified  that  his  atten- 
tion was  called  to  it  and  he  caused 
the  ice  to  be  removed.  Plaintiff, 
to  show  constructive  notice,  of- 
fered to  show  the  condition  of  the 
sidewalk  two  years  previous.  The 
court  rejected  the  offer  and  re- 
stricted the  proof  to  the  winter  of 
the  accident. 

T.  A.  Read,  for  applt. 

W.  F.  O'Neill,  for  respt. 

Held,  That  plaintiff  was  not 
prejudiced  by  the  exclusion  of  the 
evidence  offered,  as  actual  notice 
was  .conceded  to  have  been  re- 
ceived. The  question  to  be  deter- 
mined was  whether  defendant  had 
done  its  duty  in  making  the  place 
safe  for  foot  passengers,  and  this 
issue  was  sharply  presented  to  the 
jury  in  the  charge.  The  charge 
was  unexceptionable  and  the  evi- 
dence was  ample  to  sustain  the 
verdict. 

Plaintiff  offered  to  show  that 
the  walk  was  flagged  four  years 
afterward.     This  was  refused. 

Held,  No  error.  That  it  was 
immaterial  what  the  city  had 
done  in  respect  to  flagging  the 
place  where  the  accident  occurred 
several  years  after  the  accident. 

Plaintiff  requested  the  court  to 
charge  *'  that  if  the  whole  ground 
was  open  from  the  stoop  to  the 
curb  and  used  as  a  common  walk 
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by  the  village  it  is  for  the  jury  to 
say  whether  the  village  has  not  by 
long  acquiescence  accepted  this 
ground  from  the  steps  to  the  curb 
as  a  common  walk."    Refused. 

Heldj  No  error,  for  the  reason 
that  the  proof  was  clear  and  un- 
disputed that  the  land  belonged  to 
D.  and  the  village  had  never  exer- 
cised any  acts  of  ownership  over 
it  or  held  it  out  to  the  public  as  a 
part  of  the  public  thoroughfare. 
D.  had  simply  failed  to  place  a 
fence  between  his  land  and  the 
sidewalk.  Municipalities  are  not 
held  liable  for  injuries  occurring 
upon  lands  of  adjacent  owners 
because  of  the  icy  condition  of 
such  lands  in  the  absence  of  proof 
that  the  municipality  had  exer- 
cised authority  or  supervision  over 
it.     34  Wis.,  608. 

Judgment  affirmed,  with  costs. 

Opinion  by  Pratt ^  J.;  Barnard^ 
P.  J.,  and  Dykman,  J.,  concur. 


INTERPLEADER. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Cecilia  L.  Norton,  exrx.,  reapt.y 
V.  The  Union  Trust  Co.  of  N.  Y., 
applt. 

Decided  June  18,  1887. 

A  deposit  was  made  with  defendant  by  one 
N.  as  trustee.  After  his  death  actions  to 
recover  the  fund  were  brought  by  his 
executrix  and  by  one  claiming  to  be 
beneficially  entitled  to  the  fund.  Held, 
That  an  interpleader  was  proper. 

Appeal  from  order  denying  mo- 
tion for  interpleader. 

N.,  in  his  lifetime,  deposited 
with  defendant  some  $4,000,  *'as 


trustee,"  without  naming  the  ces- 
tui que  trust.  At  his  death  about 
$2,000  of  the  fund  remained  on  de- 
posit. Plaintiff,  as  executrix,  de- 
manded said  balance,  and  brought 
this  action*therefor.  One  W.  also 
claimed  to  be  the  beneficiary  of 
the  fund,  and  after  demanding  it 
brought  suit  therefor,  alleging  that 
N.,  as  trustee  for  her,  deposited 
said  money,  *Hhe  property  pf" 
said  W.  Thereupon  defendant 
moved  to  interplead  said  W.  and 
to  be  discharged  upon  paying  said 
money  into  court.  The  motion 
was  denied,  the  court  holding  that 
the  relation  between  defendant 
and  the  depositor  was  simply  that 
of  debtor  and  creditor,  and  he  be- 
ing dead  the  debt  is  due  to  his  per- 
sonal representatives;  that  if  W. 
had  any  rights  to  the  fund  they 
could  be  enforced  m  another  ac- 
tion, but  that  it  was  not  necessary 
to  defendant's  protection  that 
there  should  be  an  interpleader. 

Miller^  Peckham  cfc  Dixon,  for 
applt. 

T.  H.  BaldwiUy  for  respt. 

Cromwell  O.  Macj/j  for  W. 

Per  curiam. — From  the  facts 
disclosed  upon  the  papers  pre- 
sented upon  this  appeal  it  is  ap- 
parent that  the  Trust  Co.,  the 
defendant  herein,  cannot  deter- 
mine without  hazard  to  itself  to 
which  of  the  parties  claimant  the 
subject  matter  of  this  litigation 
belongs.  Under  these  circum- 
stances, under  §  820  of  the  Code, 
it  is  entitled  to  be  relieved,  from 
the  litigation  by  depositing  the 
money  in  court,  so  that  the  two 
hostile  claimants  may  be  allowed 
to  litigate  their  respective  claims. 
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Under  the  circumstances  we  think 
that  defendant  should  be  relieved 
from  this  litigation  and  the  other 
claimant  brought  in^  and  that 
therefore  the  motion  for  inter- 
pleader should  have  been  granted. 
Order  reversed,  with  costs,  and 
motion  granted. 


WHARFAGE.    N.  Y.  CITY. 

N.  Y.  Court  op  Appeals. 

Williams,  respt.^  v.  The  Mayor, 
etc.,  of  N.  Y.  et  al.,  applts. 

Decided  April  19,  1887. 

The  wharf  property  of  citizens  may  he 
taken,  but  it  must  he  paid  for  fairly  and 
in  the  ordinary  manner. 

Certain  water  lots  to  he  made  land  and 
gained  out  of  the  Hudson  were  conveyed 
by  the  city  to  plaintiffs  grantors  with  the 
right  of  wharfage,  etc.,  the  grantees  to 
build  wharves  and  all  streets  through  the 
premises.  These  conditions  were  com- 
plied with.  Held^  That  the  grantees  were 
ownws  of  an  easement  for  the  approach 
of  vessels  in  front  of  their  wharves  both 
as  against  the  city  and  the  State,  and 
that  plaintiff  was  entitled  to  be  compen- 
sated for  the  destruction  thereof  by  the 
appropriation  by  the  city  of  a  portion  of 
the  exterior  line  for  a  street. 

A  reservation  in  the  deed  of  *'  such  streets 
as  may  be  laid  out  through  the  premises  " 
does  not  include  a  street  laid  out  by  the 
department  of  docks,  as  said  department 
has  no  power  to  lay  out  streets. 

Plaintiff  claimed  to  be  entitled 
to  be  compensated  for  a  strip  of 
land  which  had  been  wholly  or 
partly  appropriated  and  used  by 
defendants  as  a  part  of  the  exte- 
rior street  or  walk  laid  out  under 
the  provisions  of  §  6,  of  Chap.  574, 
Laws  of  1871,  in  such  a  manner  as 
to  destroy  his  wharf  rights.  De- 
fendants claim  that  they  had  a 


right  to  appropriate  and  use  this 
land  without  compensating  plain- 
tiff. It  appeared  that  in  1858-9 
the  city  of  New  York  conveyed  to 
plaintiff's  grantors  certain  prem- 
ises in  front  of  which  the  Harbor 
Commissioners'  hne  had  been  es- 
tablished under  Chap.  763,  Laws 
of  1857.  These  conveyances  de- 
scribed the  property  as  '*  All  that 
certain  water  lot  or  vacant  ground 
and  soil  under  water,  to  be  made 
land  and  gained  out  of  the  Hudson 
*  *  *  and  so  much  thereof  as  has 
already  been  made  and  gained  "  in 
front  of  said  uplands,  \^hich  were 
owned  by  the  city,  *' with  the  es- 
tate, right,  title  and  interest "  the 
city  had  "or  may  lawfully  claim 
in  the  premises,"  etc.,  and  the 
right  of  wharfage  accruing  in  that 
part  of  the  exterior  hne  of  said 
city  lying  on  the  westerly  side 
of  the  granted  premises.  The 
grantees  in  said  conveyances  cove- 
nanted to  build  all  new  wharves 
and  bulkheads  and  all  streets  run- 
ning through  or  that  might  be  laid 
out  on  the  premises.  The  grantees 
performed  their  covenants,  con- 
structed the  wharves  on  the  river 
line,  filled  in  the  space  between, 
built  the  streets  required  and  en- 
tered peacefully  into  possession  of 
their  land  and  wharf  rights. 

Frank  A.  Irish  and  James  C. 
Barker^  for  applts. 

Albert  A.  Boardman,  for  respt. 

Heldj  That  plaintiff  was  enti- 
tled to  be  compensated ;  that  the 
grantees  became  owners  of  the 
newly  made  land  as  well  as  that 
already  ''gained "at  the  date  of 
the  deeds,  and  owners  of  an  ease- 
ment for  the  approach  of  vessels 
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in  front  of  their  wharves,  both  as 
against  the  city,  and  against  the 
State. 

Chapter  86,  Laws  of  1813,  by 
which  the  State  granted  to  the 
city  a  general  right  to  build  and 
maintain  wharves,  piers  and  slips 
along  its  water  front,  carried  with 
it  the  right  to  occupy  and  possess 
the  lands  of  the  State  under  water, 
so  far  as  needed  for  the  construc- 
tion and  maintenance  of  the 
wharves  it  was  authorized  to  build, 
and  involved  the  grant  of  so  much 
of  the  land  of  the  State  under 
water  as  those  wharves  would  oc- 
cupy if  the  city's  choice  of  location 
required  such  appropriation. 
There  was  no  restraint  upon  this 
general  grant  and  the  ownership 
involved  where  the  plans  carried 
tbe  wharves  on  the  State  lands  in 
the  stream,  except  the  limitation 
of  exterior  lines  beyond  which  the 
authority  should  not  go,  or  that 
imposed  by  general  plans  agreed 
upon  by  both  parties. 

The  general  grant  of  authority 
to  build  wharves  and  take  their 
use  and  product  carried  with  it  an 
easement  for  the  approach  of  ves- 
sels over  the  land  under  water  of 
the  grantor  lying  in  front,  and  the 
State  having  forbidden  by  the  Act 
of  1813,  after  the  city  had  located 
its  dock,  any  filling  or  the  erection 
of  any  structure  in  its  front,  and 
so  by  its  own  act  incapacitated 
itself  without  the  assent  of  its 
grantee  from  destroying  or  ob- 
structing the  easement  given,  and 
this  easement  the  State  could  not 
by  its  own  sole  action  take  away 
or  destroy  without  awarding  ade- 
quate compensation. 


Chapter  763,  Laws  of  1857, 
which  moved  the  wharf  or  bulk- 
head line  into  the  stream  to  what 
is  known  as  the  "  Harbor  Com- 
missioner's Line,"  gave  to  the  city 
under  its  general  right  of  building 
wharves  authority  to  locate  them 
upon  the  land  of  the  State  under 
water  at  the  new  line,  and  also 
the  right  to  fill  up  and  occupy  the 
intervening  space  as  a  necessaiy 
incident  to  the  use  of  and  access 
to  the  new  wharves,  and  the  re- 
moval of  the  exterior  bulkhead 
line  carried  with  it  a  surrender  by 
the  State  to  the  city  or  its  grantees 
or  the  upland  owners  of  its  land 
under  water  behind  the  new 
wharves  whenever  they  should  be 
constructed. 

The  deeds  to  plaintiflf's  grantors 
reserved  to  the  city  *'  such  streets 
as  now  are  or  hereafter  may  be 
laid  out  through  the  premises" 
conveyed.  It  was  claimed  that  a 
new  river  street  250  feet  wide  and 
absorbing  13th  avenue  and  all  the 
land  west  of  it  to  the  river  was 
laid  out  by  the  department  of 
docks. 

Heldy  That  as  said  department 
had  no  power  to  lay  out  streets, 
therefore  this  was  not  a  case  within 
the  reservation. 

The  wharf  property  of  citizens 
may  be  taken,  but  it  must  be  paid 
for  fairly  and  in  the  ordinary 
manner. 

Judgment  of  the  General  Term, 
for  plaintiff  on  case  submitted,  af- 
firmed. 

Opinion  by  Finch,  J.  All  con- 
cur, except  RapallOy  J.y  not  vot- 
ing. 


NEW  YORK  WEEKLY  DIGEST. 


25 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Deft. 

John  Garwood,  respt.y  v.  The  N. 
Y.  C.  &.  H.  R.  RR.  Co.,  applt 

Decided  June,  1887. 

In  an  action  for  damages  for  diverting  the 
waters  of  a  stream  from  plaintiffs  mill  a 
witness  otherwise  competent  may  give 
his  opinion  of  the  rental  value  of  a  mill 
so  situated,  and  of  what  it  would  be  if 
the  water  diverted  had  been  permitted 
to  flow  undiverted  from  day  to  day  into 
plaintiffs  pond. 

In  such  a  case  a  practical  miller  on  the 
same  stream,  somewhat  familiar  with 
plaintiff's  mill  and  its  operation,  and 
having  some  knowledge  of  the  price  for 
which  mills  sold,  and  of  the  effect  of  the 
withdrawal  of  the  water  from  the  mill 
upon  its  grinding  capacity,  though  not  a 
civil  or  hydraulic  engineer,  is  a  compe- 
tent witness  to  express  his  opinion. 

It  is  proper  for  a  millwright  acquainted 
with  the  miU  and  wheels  and  defendant's 
pumps,  having  stated  what  quantity  of 
water  the  pumps  if  continuously  operated 
would  take  from  the  stream,  to  state  the 
grinding  capacity  of  the  water  bo  taken 
if  at  plaintiff's  mill. 

It  is  proper  for  such  millwright  in  making 
computations  of  such  grinding  capacity 
to  use  tables  prepared  by  others  which 
were  ordinarily  used  by  millwrights,  and 
by  all  such  considered  accurate. 

Appeal  from  judgment  entered 
on  verdict  and  from  order  denying 
motion  for  a  new  trial  on  a  case 
and  exceptions. 

This  action  was  brought  in  April, 
1883,  to  recover  damages  alleged 
to  have  been  sustained  by  plaintiff 
by  reason  of  the  diversion  of  the 
waters  of  the  Tonawanda  creek 
subsequent  to  March,  1879.  Plain- 
tiff had  a  grist  and  flour  mill  sup- 
plied and  operated  by  the  waters 
from  the  creek  about  three  miles 
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below  where  defendant  had  pumps 
located  by  which  it  raised  water 
from  the  creek  into  a  reservoir  or 
tank  to  supply  its  locomotives.  It 
appeared  that  during  the  dry  sea- 
son of  the  year  for  about  four 
months  annually  the  creek  is  not 
capable  of  furnishing  water  suffi- 
cient to  operate  plaintiff's  mill  but 
a  short  time  daily,  and  it  was 
claimed  that  the  deficiency  is  in- 
creased and  the  use  of  the  mill 
impaired  by  this  divergence.  And 
the  evidence  tends  to  prove  that 
the  water  so, diverted  and  taken 
from  the  creek  by  defendant  would 
furnish  head  in  plaintiff's  mill 
pond  suflScient  to  have  enabled 
him  to  grind  at  his  mill  from  six 
to  eight  bushels  of  wheat  daily. 
This  was  disputed  by  the  evidence 
of  defendant.  This  action  is  be- 
tween the  same  parties  and  for  a 
like  cause  of  action  as  that  reported 
in  83  N.  Y.,  400.  And  the  ques- 
tions in  this  case  mainly  arise  upon 
exceptions  taken  to  the  reception 
and  rejection  of  evidence. 

After  giving  some  evidence  tend- 
ing to  prove  the  quantity  of  water 
daily  pumped  from  the  creek  and 
its  effect  upon  the  grinding  capac- 
ity of  the  mill,  a  witness  was 
asked  to  give  his  opinion  of  the 
rental  value  of  the  mill  in  view  of 
the  situation,  and  of  its  rental 
value  during  the  years  in  question 
if  water  had  been  added  to  the 
pond  distributed  through  each  day 
of  year  sufficient  to  grind  six  bush- 
els of  wheat.  To  the  introduction 
of  which  defendant  took  objec- 
tions and  exceptions;  that  the 
witness  did  not  appear  competent 
to  express  an  opinion,  and  there 
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was  no  basis  shown  upon  which 
to  predicate  it. 

Oreen,  McMillan  <Sk  Oluck,  for 
applt. 
James  Breck  Perkins,  for  respt. 
Heldj  That  as  there  was  some 
evidence,  though  by  no  means 
conclusive,  from  which  the  jury 
might  find  that  the  grinding  ca- 
pacity of  the  mill  was  diminished 
to  the  extent  embraced  in  the  in- 
quiry by  the  diversion  complained 
of,  and  the  witness,  although  not 
a  hydraulic  or  civil  engineer,  was 
a  practical  miller  on.the  creek  and 
was  somewhat  familiar  with 
plaintiff's  mill  and  its  operation, 
and  had  some  information  of  the 
price  for  which  mills  were  sold, 
we  think  he  was  within  the  rule 
of  competency  required  to  express 
his  opinion. 

A  witness,  a  millwright  ac- 
quainted with  the  mill,  its  wheels 
and  efficiency,  and  with  defend- 
ant's pumps,  having  stated  what 
quantity  of  water  the  pumps  con- 
tinuously operated  would  take 
from  the  creek,  was  asked  to  state 
the  grinding  capacity  of  the  water 
at  this  mill  if  it  had  been  permit- 
ted to  flow  into  plaintiff's  pond 
distributed  through  each  day  of 
the  year,  which  he  was  permitted 
to  state  under  objection  and  ex- 
ception, taken  by  the  defendant's 
counsel,  on  the  ground  that  there 
was  no  foundation  laid  for  the 
evidence. 

Held,  That  while  it  is  true  that 
it  had  not  appeared  that  the  two 
pumps  were  continuously  in  oper- 
ation, it  was  not  error  to  receive 
the  evidence.  It  then  appeared 
that  the  pumps  were  operated  to 


supply  defendant's  reservoir  for 
the  purpose  mentioned,  and  it  was 
not  incompetent  to  show  as  one 
fact  what  the  means  provided  ena- 
bled defendant  to  accomplish,  al- 
though the  question  simply  was, 
what  quantity  of  water  was  actu- 
ally taken  from  the  creek  and  the 
effect  of  its  abstraction  upon  the 
working  capacity  of  the  mill  and 
its  consequences. 

That  the  evidence  that  Leffel's 
tables  used  by  the  witness  in  mak- 
ing computations  of  the  quantity 
of  grain  ground  by  a  specified 
power  were  ordinarily  used  by 
millwrights,  and  by  all  of  them 
considered  accurate,  made  the 
computations  based  on  them  com- 
petent. We  think  the  united 
acquiescence  of  millwrights  in 
the  accuracy  of  these  tables  and 
result  of  the  computation  predi- 
cated upon  them  may  be  treated 
as  the  common  knowledge  of 
men  of  that  profession,  and 
hence  the  computation  based  on 
them  competent  evidence.  55  N. 
Y.,592;  78  id.,  114. 

Judgment  and  order  affirmed. 

Opinion  by  Bradley,  J.;  Smithy 
P.J.,  concurs;  Hatght,  J.,  not  sit- 
ting. 


CHARTER  PARTY. 
MENT. 


PAY- 


N.  Y.  Court  of  Appeals. 
Holds  worth,  applt,,  v.  Belaun- 
zaran  et  al.,  respts. 

Decided  June  7,  1887. 
By  the  terms  of  a  charter  party  a  portion 
of  the  freight  was  to  be  paid  at  Cadiz  in 
cash.  Upon  arriving  there  the  master  of 
the  vessel,  although  knowing  that  the 
charterer  s  agent  at  that  place  had  snffi- 
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cient  moneys  of  theirs  in  his  hands  with 
which  to  pay  the  freight,  for  convenience 
in  remitting  the  same  to  the  owners,  al- 
lowed such  agent  to  undertake  to  pro- 
cure a  draft  for  him  and  forward  the 
same  to  them,  and  relied  upon  the  state- 
ment of  such  agent  that  he  had  done  so 
without  inTCstigation.  Such  agent  did 
not  procure  a  good  draft,  hut  drew  an 
xmauthorized  draft  on  the  charterers, 
having  at  that  time  no  money  in  their 
hands,  and  such  draft  when  presented 
was  dishonored.  Held,  That  the  master 
was  entitled  to  recover  the  freight  for 
which  the  draft  was  taken;  that  there 
was  no  payment  of  the  deht. 
Reversing  8.  C,  21  W.  Dig.,  127. 

In  Nov.,  1881,  defendants  char- 
tered a  vessel  for  a  voyage  from 
New  York  to  Cadiz  and  for  its  re- 
turn to  New  York.  The  charter 
party  provided  that  the  defendants 
should  pay  plaintiff  £1,100  for  the 
round  trip,  £620  of  which  were 
made  due  and  payable  upon  proper 
delivery  of  the  cargo  at  Cadiz  **in 
Spanish  gold  coin  at  the.  rate  of 
$4. 80  to  the  pound  sterling ; "  '  *  all 
payments  to  be  made  in  cash  with- 
out credit,  discount  or  commis- 
sion." Pull  performance  by  plain- 
tiff of  the  obligations  was  admitted 
by  defendants.  Before  leaving 
New  York  defendants  handed  to 
plaintiff  a  letter  of  instruction,  by 
which  he  was  to  proceed  directly 
to  Gibraltar,  consigning  himself  to 
one  Gromez,  and  after  discharging 
the  consignments  at  that  place  to 
proceed  to  Cadiz,  consigning  him- 
self to  Podgio  Bros.,  who,  it  was 
stated,  had  full  instructions  to 
serve  the  master  in  any  matter 
concerning  the  vessel.  After  ar- 
riving at  Cadiz  the  Podgio  Bros, 
proposed  to  the  master  of  the  ves- 
sel that  they  should  pay  only  a 
part  of  the  cash  payable  there  and 


falsely  represented  that  they  had 
bought  a  bill  of  exchange  for  the 
balance  and  remitted  it  to  the  mas- 
ter's principals.  The  master  ac- 
cepted the  proposition  and  the 
Podgios  remitted  a  draft  drawn 
by  themselves  on  their  own  prin- 
cipals, which  was  afterward  dis- 
honored. When  the  master  of  the 
vessel  learned  after  the  voyage 
what  the  Podgio  Bros,  had  done, 
he  neither  approved  of  nor  accepted 
the  method  of  remittance.  This 
action  was  brought  to  recover  of 
the  charterer  the  amount  of  the 
draft  which  had  been  dishonored. 

Joseph  A.  Shoudyy  for  applt. 

Oeorge  L.  Rivers^  for  respts. 

Held^  That  plaintiff  was  entitled 
to  recover,  defendants'  liability  for 
the  amount  claimed  never  having 
been  discharged.  Defendants' con- 
tract was  to  pay  plaintiff  at  Cadiz 
a  certain  sum ,  and  plaintiff  hav- 
ing shown  that  he  had  afforded 
defendants'  agents  there  an  oppor- 
tunity to  do  so,  and  they  having 
declined,  there  was  a  breach  of 
contract  on  the  part  of  defendants 
which  rendered  them  liable  for  the 
sum  unpaid. 

Plaintiff's  assent  to  a  mode  of 
payment  which  was  not  pursued, 
and  the  condition  upon  which  such 
assent  was  given  never  having  been 
performed,  did  not  constitute  in 
any  sense  a  payment  of  the  prin- 
cipals' debt. 

Order  of  General  Term,  revers- 
ing judgment  for  plaintiff  on  re- 
port of  referee,  reversed,  and  judg- 
ment for  plaintiff  affirmed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur,  except  Earl  and  Peckham^ 
J  J,  J  dissenting. 
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CHATTEL  MORTGAGE.     SAT- 
ISFACTION. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Deft. 

Frank  Burns,  applt.^  v.  Devine 
M.  Munger,  respt. 

Decided  June,  1887. 

The  provision B  of  an  agreement  are  entitled 
to  a  reasonable  interpretation,  and  to  that 
end  reference  may  be  had  to  the  purpose 
in  view,  to  ascertain  the  intention  of  the 
parties. 

Where  the  purpose  in  view  in  an  agreement 
for  the  sale  of  a  canal  boat  which  had 
been  incumbered  by  chattel  mortgages, 
is  that  the  vendor  vest  the  vendee  with  a 
perfect  title  to  it  clear  of  incumbrance,  it 
could  not  have  been  contemplated  that 
any  entry  be  made  in  the  books  of  the 
auditor  not  authorized  by  statute,  and  all 
liens  and  mortgages  are  nullified  when 
a  perfect  title  is  transferred,  and  when 
that  is  effectuaUy  done,  the  caprice  of 
the  vendee  cannot  properly  take  the 
place  of  satisfaction  on  his  part. 

When  a  chattel  mortgage  which  is  a  first 
lien  on  personal  property  is  foreclosed  by 
sale  of  the  mortgaged  property,  such 
foreclosure  cuts  off  as  effectually  the  lien 
of  junior  mortgages  as  a  formal  dis- 
charge of  such  mortgages  by  the  mort- 
gagees; and  in  either  case  there  would 
be  no  change  of  the  apparent  situation 
on  the  records  of  the  auditor's  office,  but 
the  fact  of  satisfaction  would  have  to 
appear  aliunde  the  record. 

Appeal  from  judgment  entered 
upon  report  of  a  referee. 

Action  to  recover  the  purchase 
price  of  a  canal  boat  sold  by  one 
Collins  to  defendant  and  alleged 
to  be  due  and  payable  to  plaintiff 
who  is  the  assignee  of  the  claim. 
The  action  is  upon  the  following 
agreement:  '*  New  York,  April  28, 
1880.  In  consideration  of  Patrick 
Collins  delivering  to  me  a  perfect 
title  to  the  canal  boat  H.  M.  Sabey 
and  clearing  up  the  record  title 


to  the  same,  nullifying  all  liens, 
mortgages,  etc.,  to  my  satisfaction, 
I  will  pay  to  the  order  of  said 
Patrick  Collins  and  on  delivery  of 
all  the  papers  necessary  to  prop- 
erly transfer  said  boat  to  me  or  to 
my  order,  the  sum  of  one  thou- 
sand dollars,  D.  M.  Hunger."  The 
referee  found  that  this  agreement 
was  on  the  28th  of  April,  18S0, 
executed  and  delivered  by  this  de- 
fendant to  Collins;  and  that  on 
April  29,  1880,  Collins  delivered 
the  boat  and  a  bill  of  sale  of  it, 
duly  executed  by  him  to  defend- 
ant or  to  his  agent ;  and  that  al- 
though the  name  of  the  purchaser 
in  the  bill  of  sale  was  left  blank, 
it  and  the  boat  "  were  so  delivered 
with  the  intent  to  convey  title  to 
the  said  boat  to  the  purchaser." 
The  referee  also  found  that  the 
condition  in  the  agreement  of 
April  28,  providing  for  clearing  up 
the  record  title,  nullifying  all 
liens,  mortgages,  etc.,  to  the  sat- 
isfaction of  defendant  had  not 
been  performed,  and  directed  judg- 
ment for  defendant.  This  con- 
clusion is  based  upon  the  further 
facts  found  by  him,  that  one 
Glenn  being  the  owner  of  the  boat 
sold  it  to  Helen  Herring  in  Aug., 
1877,  and  took  from  her  a  chattel 
mortgage  upon  the  same  for 
$1,550,  of  the  purchase  money; 
that  in  pursuance  to  the  mort- 
gage the  boat  was  taken  from  the 
possession  of  the  mortgagor,  the 
sale  of  it  duly  advertised  and  on 
July  24r,  1879,  sold  at  public  auc- 
tion to  Collins,  who  took  the  boat 
and  held  it  until  the  delivery  of  it 
to  defendant  or  to  his  agent,  Apiil 
29,  1880;  that  after  the  purchase 
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of  the  boat  and  in  May,  1878,  and 
18T9  Herring  made  to  Ryan  and 
Hogan  respectively  mortgages 
upon  it  which  were  filed  in  the  of- 
fice of  the  auditor  of  the  canal  de- 
partment; that  the  mortgage  of 
Ryan  was  renewed  by  filing  a 
copy  in  1879  and  not  after,  and 
that  the  mortgage  to  Hogan  was 
in  like  manner  renewed  annually 
to  and  including  1881.  There  is 
no  finding  that  the  lien  of  these 
two  mortgages  or  of  either  of 
them  continued  on  the  boat  after 
the  sale  on  the  prior  or  purchase 
money  mortgage. 

F.  Brundage,  for  applt. 

William  Nathaniel  Cogswell,  for 
respt. 

Held,  That  it  must  be  assumed 
for  the  purposes  of  this  review 
that  by  the  sale  of  the  boat  to  de- 
fendant and  the  delivery  of  it  and 
the  bill  of  sale  he  took  title  free 
and  clear  from  all  liens.  That  the 
purpose  of  the  parties  to  the  agree- 
ment of  sale  was  to  vest  in  defend- 
ant a  perfect  title  to  the  boat,  and 
to  that  end  the  provision  of  the 
contract  as  to  title  was  inserted 
by  defendant  in  the  agreement 
containing  his  promise  to  pay. 
It  is  entitled  to  a  reasonable  inter- 
pretation, and  some  reference 
may  be  had  to  the  purpose  in  view 
to  ascertain  the  intention  of  the 
parties  in  making  and  taking  the 
agreement. 

That  the  statute  furnishes  no 
provision  for  making  the  dis- 
charges of  chattel  mortgages  from 
the  record.  It  is  provided  that  they 
may  be  filed  with  the  auditor,  and 
that  entry  be  made  in  a  book  kept 
in  his  oflSce  in  a  manner  specified 


by  law.  Laws  of  1864,  Chap.  412. 
It  could  not  be  contemplated  that 
any  entry  be  made  in  the  books 
of  the  auditor  not  authorized  by 
statute.  The  consideration  upon 
which  defendant  agreed  to  pay 
the  purchase  price  was  that  Collins 
should  deUver  the  papers  necessary 
to  transfer  the  boat  to  defendant 
and  deliver  to  him  a  perfect  title 
to  it,  and  the  liens  and  mortgages 
were  nullified  when  a  perfect  title 
was  transferred.  There  could  re- 
main no  record  title,  or  title  on  the 
record  in  the  application  of  that 
term  to  personal  property.  The 
clearing  up  of  the  title  seems  to  be 
all  that  was  required  to  accomplish 
what  was  within  the  meaning  of 
the  agreement,  and  when  it  was 
effectually  done  the  caprice  of 
defendant  cannot  properly  take 
the  place  of  satisfaction  on  his 
part. 

That  the  foreclosure  and  sale  of 
the  boat  on  the  purchase  money 
mortgage,  which  was  properly 
filed  and  registered  before  the  ex- 
ecution and  filing  and  registry  of 
the  two  junior  mortgages,  cut  off 
the  lien  of  those  mortgages,  and  a 
formal  discharge  of  those  mort- 
gages by  the  mortgagees  would 
not  change  the  apparent  situation 
of  the  record  in  the  auditor's  office, 
but  the  fact  of  satisfaction  would 
have  to  appear  aliunde  the  record 
and  the  record  title,  if  it  may  be 
called  such,  represented  by  those 
two  mortgages  and  the  filing  and 
registry  of  them  was  cleared  up  so 
far  as  practicable  and  as  effect- 
ually as  if  discharges  had  been  ex- 
ecuted by  the  mortgagees.  69  N« 
Y.,  69;  40  Hun,  256. 
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Our  conclusion  that  a  new  trial 
should  be  granted  is  reached  upon 
the  assumption,  which  we  think 
the  facts  as  found  by  the  referee 
require,  that  a  perfect  title  passed 
by  the  sale  in  question. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  the 
event. 

Opinion  by  Bradley^  J.;  Smithy 
P.J.J  and  Haighty  J".,  concur. 


COVENANT.    DAMAGES. 

N.  Y.  Court  of  Appeals. 

Wilcox,  respt.j  v.  Campbell, 
applt. 

Decided  July  1,  1887. 

Where  the  owner  gf  a  x>arcel  of  land  en- 
cumbered by  two  mortgages,  for  both  of 
which  he  was  also  personally  liable,  con- 
veyed a  portion  to  defendant,  who  as- 
sumed and  agreed  to  pay  them  as  a  part 
of  the  purchase  price,  and  afterward  con- 
veyed the  remainder  to  B.  by  a  quit  claim 
deed,  and  upon  default  in  payment  the 
mortgages  were  foreclosed  and  the  whole 
parcel  sold  to  satisfy  the  mortgage  debts, 
Held,  That  B  was  entitled  to  maintain 
an  action  upon  the  covenant  to  recover 
the  value  of  the  parcel  lost  to  him  by 
reason  of  defendant's  failure  to  pay  the 
mortgages  and  the  consequent  foreclosure 
sale. 

Affirming  S.  C,  20  VT.  Dig.,  471. 

This  was  an  action  brought  by 
plaintiff  to  recover  damages  accru- 
ing on  the  sale  of  certain  lands 
belonging  to  W.  It  appeared  that 
prior  to  Nov.  9, 1874,  one  G.  owned 
certain  lands  which  he  had  mort- 
gaged for  $3,000.  On  that  day  C. 
conveyed  the  land  to  W.  subject 
to  the  mortgage  and  she  assumed 
payment  thereof.  At  the  same 
time  W.  executed  to  C.  a  mortgage 
to  secure  a  portion  of  the  purchase 


price.  On  Feb.  12,  1877,  W.  exe- 
cuted to  defendant  a  deed  of  a  por- 
tion of  the  land,  subject  to  the  two 
mortgages  which  defendant  as- 
sumed and  agreed  to  pay  as  part 
of  the  purchase  price.  On  Aug.  26, 
1878,  W.  conveyed  the  remainder 
of  the  land  to  B.  by  a  quit-claim 
deed  which  made  no  mention  of 
the  mortgages  and  expressed  a 
consideration  of  one  dollar.  Some 
time  in  1878  the  Savings  Bank 
commenced  a  foreclosure  of  its 
mortgage  upon  the  entire  parcel, 
and  on  Feb.  12,  1879,  the  whole 
parcel  of  land  was  sold,  all  of 
the  proceeds  being  used  to  sat- 
isfy the  mortgages.  Subsequently 
B.,  by  a  written  instrument,  for  a 
valuable  consideration,  assigned  to 
plaintiff  his  claim  for  damages  and 
all  his  causes  of  action  against  de- 
fendant by  reason  of  his  failure  to 
pay  the  mortgages. 

J.  A.  Stull,   for  applt. 

Q.  Van  VoorhiSy  for  respt. 

Held,  That  plaintiff  was  entitled 
to  recover;  that  after  the  convey- 
ance by  W.  to  defendant  he  be- 
came the  principal  debtor  to  the 
mortgagees,  and  W.  remained 
simply  surety  for  him,  and  every- 
one having  notice  of  the  relation 
between  them  was  bound  to  re- 
spect it.  The  parcel  of  land  con- 
veyed to  defendant  was  primarily 
liable  for  the  payment  of  the  two 
mortgages,  and  the  balance  of  the 
land  was  secondarily  liable  and 
simply  remained  security  for  the 
payment  of  the  defendant's  obli- 
gations, 93  N.  Y.,  201 ;  that  B.  was 
not  under  any  obligation  to  de- 
fendant to  take  any  steps  in  the 
foreclosure  action,  and  if  by  de- 
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tendant's  default  he  was  deprived 
of  his  land  the  value  of  the  land  is 
the  fair  measure  of  his  claim 
ae^ainst  defendant. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
affirmed. 

Opinion  by  Earl^  J.  All  con- 
cur. 


MANDAMUS.     SUPERVISOES. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Deft. 

The  People  ex  rel.  Wm.  R.  Ma- 
son, respL^  V.  The  Board  of  Super- 
visors of  Wayne  County,  applt. 

Decided  June,  1887. 

Where  a  bill  presented  to  the  board  of  super- 
visors for  audit  and  allowance  is  defective 
and  insufficient  in  not  being  made  out  in 
conformity  with  the  statutory  require- 
ments, the  board  may  be  compelled  by 
mandamus  to  permit  and  allow  the  claim- 
ant to  amend  and  correct  his  bill  accord- 
ingly. 

Appeal  from  order  granting  a 
peremptory  writ  of  mandamus. 

The  relator,  a  justice  of  the 
peace,  presented  a  bill  for  services 
in  criminal  proceedings  to  town 
auditors  for  audit  and  allowance, 
who  audited  and  allowed  the  same. 
Appeal  was  thereupon  taken  to 
the  board  of  supervisors,  and  the 
claim  was  referred  to  a  special 
committee.  Objections  being 
raised  that  the  bill  was  informal 
in  not  specifying  the  names,  etc. 
of  the  complainant  in  each  case, 
and  that  it  was  not  made  out  and 
verified  according  to  the  statute, 
the  relator  asked  the  privilege  of 
withdrawing  the  bill  for  correction 
and  amendment.    Thereupon  the 


committee  reported  these  facts 
to  the  board  which  passed  this 
resolution  :  "  Resolved,  that  the 
privilege  of  withdrawing  and 
modifying  the  bills  considered  by 
the  special  committee  for  the  town 
of  Lyons  be  denied."  The  com- 
mittee then  reported  against  the 
allowance  of  the  bill,  which  report 
was  confirmed. 

Relator  then  moved  for  a  man- 
damus commanding  the  super- 
visors to  peimit  him  to  amend  and 
correct  any  informality  in  his  bill, 
and  to  amend  the  same  by  stating 
the  name  and  residence  of  the 
complainant  in  each  case,  the 
offense  charged,  etc.,  etc.  Man- 
damus was  granted  accordingly. 

T.  W.  Collins,  for  applt. 

John  H.  Camp  J  for  respt. 

Heldy  That  the  relator  had  the 
right  to  correct  and  amend  his  bill, 
and  the  supervisors  imjustly  and 
illegally  refused  him  such  privilege. 

The  bill  was  not  made  out  in 
compliance  with  the  requirements 
of  the  statute  and  the  supervisors 
very  properly  refused  to  audit  it 
in  that  form ;  but  the  fact  that 
claimants  have  presented  informal 
bills  to  the  board  for  audit  is  not 
a  reason  for  absolutely  rejecting 
their  claim  and  thus  deprive  them 
of  that  which  may  be  honestly 
and  fairly  due  them.  By  per- 
mitting an  amendment  the  re- 
lator could  present  his  claim  in  the 
form  and  manner  prescribed  by 
the  statute,  and  then  the  board 
could  examine  and  pass  upon  the 
various  items  embraced  therein, 
doing  justice  to  all  parties. 

It  is  contended  that  the  board 
have  no  power  to  allow  a  claim  to 
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be  withdrawn.  Laws  of  1845, 
Chap.  180,  §  28.  But  no  withdrawal 
of  the  account  was  necessary,  nor 
was  it  asked  for  in  the  notice  of 
motion  herein.  All  the  relief  the 
relator  wanted  or  was  entitled  to 
was  leave  to  amend.  The  writ 
exceeds  the  notice  of  motion  in 
directing  that  the  relator  be  per- 
mitted to  withdraw  his  bill,  and  it 
should  be  modified  accordingly. 

Writ  modified  and  order  af- 
firmed. 

Opinion  by  Haight,  J,;  Smith,  P. 
J.,  and  Bradley y  */,,  concur. 


APPEAL.     DEPOSITIONS. 

N.  Y.  Court  of  Appeam. 

Jenkins,  respt.^  v.  Putnam, 
applt. 

Decided  June  28,  1887. 

An  order  vacating  an  order  for  the  exam- 
ination of  a  plaintiff  before  trial  Ib 
not  reviewable  in  the  Court  of  Appeals. 
Section  873  is  not  abBolutely  mandatory 
and  was  not  intended  to  deprive  the 
judge  of  all  discretion. 

An  affidavit  for  such  order  must  show  that 
the  facts  are  not  perfectly  known  to  the 
defendant  and  that  it  is  important  for 
him  to  have  the  testimony  of  plaintiff 
before  trial  or  reason  to  apprehend  that 
he  could  not  have  his  examination  on 
the  trial. 

Sees.  C.,26W.  Dig.,  155. 

This  action  was  brought  to  re- 
cover for  plaintiff's  services  and 
expenditures  in  the  sale  of  certain 
real  estate  for  defendant.  Defend- 
ant, desiring  to  examine  plaintiff 
before  trial,  presented  to  a  justice 
of  the  Supreme  Court  an  affidavit 
which  alleged  that  the  action  was 
brought  to  recover  for  services  and 
expenditures  alleged  by  plaintiff 


to  have  been  rendered  and  in- 
curred in  the  sale  of  certain  real 
estate  upon  the  employment  of  de- 
fendant, and  which  services  plain- 
tiff alleges  were  worth  $300,  an^ 
that  judgment  for  $300,  besides 
costs,  was  demanded;  that  an  an- 
swer to  the  complaint  had  been 
served  in  which  each  and  every 
allegation  thereof  was  denied .  The 
affidavit  further  alleged  that  "the 
testimony  of  said  plaintiff  is  ma- 
terial and  necessary  for  the  de- 
fendant and  for  the  defense  of 
said  action;  that  said  plaintiff  has 
knowledge  of  all  the  facts  and  cir- 
cumstances relating  to  his  alleged 
employment  by  defendant  and  his 
alleged  sale  of  eaid  real  estate,  and 
deponent  expects  to  prove  by  said 
plaintiff  that  he  was  not  employed 
by  defendant  as  alleged  in  said 
complaint,  and  that  he  did  not  in 
fact  sell  the  said  real  estate. ''  An 
order  was  made  requiring  plaintiff 
to  appear  before  a  referee  named 
for  the  purpose  of  being  examined, 
and  to  have  his  deposition  taken 
in  the  action.  Upon  a  motion 
subsequently  made  by  plaintiff  at 
Special  Term,  the  same  judge  who 
granted  the  order  there  presiding, 
vacated  and  set  it  aside.  This  or- 
der was  affirmed  by  the  General 
Term. 

Charles  S,  Lester,  for  applt. 

John  L,  Henning,  for  respt. 

Held,  That  the  order  was  not 
reviewable  here;  that  the  granting 
of  the  application  rested  in  the 
discretion  of  the  court;  that  while 
§  873  of  the  Code  provides  that  the 
judge  J* must''  grant  the  order 
where  "an  affidavit  conforming  to 
the  requirements  of  §  872  is  pre- 
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sented  to  him,  yet  the  language  is 
not  absolutely  mandatory  and  it 
was  not  intended  to  deprive  the 
judge  of  all  discretion.  The  affi- 
davit must  disclose  the  nature  of 
the  action,  and  that  the  testimony 
is  material  and  necessary. 

Also  heldy  That  the  affidavit  in 
this  case  was  defective,  because  it 
did  not  contain  an  allegation  show- 
ing that  the  facts  were  not  per- 
fectly known  to  the  defendant,  or 
-  that  it  was  important  for  him  to 
have  the  testimony  of  the  plaintiff 
before  the  trial,  or  that  he  had 
reason  to  apprehend  that  he  could 
not  have  his  examination  at  the 
trial. 

Appeal  dismissed. 

Opinion  by  Earl,  J.  All  concur, 
except  RapallOy  J".,  dissenting. 


LEASE.    COSTS. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Susan  A.  Newman,  respt,,  v. 
Robert  T.  French  et  al.,  applts. 

Decided  June,  1887. 

The  lessor's  covenant  to  repair  is  independ- 
ent of  the  lessee's  covenant  to  pay  the 
rent,  and  the  fulfillment  thereof  is  not  a 
condition  precedent  to  the  obligation  of 
the  lessee,  but  the  damages  resulting 
from  a  breach  of  the  covenant  may  be 
set  up  as  a  counterclaim  in  an  action  for 
the  rent. 

Where  a  motion  for  a  new  trial  is  made 
upon  the  minutes,  motion  costs  only  are 
allowable. 

Appeal  from  order  granting  a 
new  trial  upon  motion  made  upon 
the  minutes  of  the  justice,  after  a 
verdict  directed  in  favor  of  defend- 
ant. 

Vol.  27— No.  «a. 


Action  for  rent  upon  a  lease,  in 
which  plaintiff  covenanted  to  keep 
the  buildings  in  good  repair  and 
condition  for  the  purposes  of  the 
business  connected  therewith. 
The  answer  alleged  that  one  of  the 
buildings  was  afterward  destroyed 
by  fire,  without  defendants'  fault, 
and  that  plaintiff  refused  to  re- 
build. The  answer  also  coutained 
a  counterclaim  in  which  defend- 
ants demanded  an  affirmative 
judgment.  Plaintiff's  reply  al- 
leged that  said  fire  originated 
solely  through  the  gross  careless- 
ness of  defendants,  etc. 

The  court  directed  a  verdict  up- 
on the  pleadings  in  favor  of  de- 
fendants for  the  amount  due  upon 
their  counterclaim.  But  the  court 
granted  a  new  trial,  upon  the 
ground  that  plaintiff 's  covenant  to 
repair  was  independent  of  defend- 
ants' covenant  to  pay  rent,  and 
that  it  was  error  for  the  court  to 
hold  that  performance  by  the 
lessor  was  a  condition  precedent 
to  any  liability  on  the  part  of  de- 
fendants for  rent. 

W.  H.  Kenyan,  for  applts. 

W.  T.  Hubbelly  for  respt. 

Held,  That  the  decision  of  the 
court  below  in  granting  a  new 
trial  upon  the  ground  stated  was 
correct. 

In  Allen  v.  Culver,  3  Denio,  284, 
it  was  held  that  the  covenants  to 
pay  rent  and  to  repair  were  inde- 
pendent, and  that  the  lessee  was 
bound  to  pay  a  proportionate  part 
of  the  rent  on  account  of  the 
buildings  remaining  uninjured, 
notwithstanding  the  default  in  re- 
building. 

In  Whitbeck  v.  Skinner,  7  Hill, 
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63,  it  was  held  that  in  assumpsit 
to  recover  renl;  the  tenant  may 
avail  himself  of  a  breach  of  the 
landlord's  agreement  by  w^ay  of 
recoupment,  though  not  as  a  set- 
off. In  Speckels  v.  Sax,  1  E.  D. 
Smith,  253,  it  was  held  that 
although  the  terms  of  a  lease  bind 
the  landlord  to  repair,  his  neglect 
to  do  so  will  not  authorize  the 
tenant's  abandonment  of  the  prem- 
ises, unless  by  the  terms  of  the 
agreement  the  repairs  were  made 
a  condition  precedent  to  the  obli- 
gation to  occupy;  that  the  land- 
lord's failure  to  repair  will  not 
amount  to  an  eviction,  but  only  to 
a  breach  of  covenant. 

Held  in  Myers  v.  Barns,  35  N.  Y. 
269,  that  in  an  action  for  rent  the 
defendant  can,  under  a  covenant 
of  the  landlord  to  keep  the  prem- 
ises in  repair,  set  up  as  a  counter- 
claim the  amount  expended  by 
him  in  necessary  repairs;  and 
also  damages  sustained  by  the 
loss  of  the  use  of  certain  parts  of 
the  premises  rendered  untenant- 
able for  want  of  repair. 

In  Kelsey  v.  Ward,  38  N.  Y., 
83,  affirming  16  Abb.,  98,  held  that 
an  action  for  rent  is  not  barred  by 
the  failure  of  the  lessor  to  fully 
perform  his  contract,  where  the 
lessee  enters  into  possession  and 
occupies  the  premises;  that  the 
remedy  of  the  lessee  is  by  recoup- 
ing from  the  rent  such  damages 
as  he  may  have  sustained  by 
failure  of  the  lessor  to  fulfill  his 
contract,  or  to  bring  a  separate 
action  for  such  damages. 

See  also  1  Thomp.  &  C,  116;  56 
N.  Y.,  420;39N.  Y.  Superior  Ct., 
109;  4  Barb.,  250;  3  Johns.,  44. 


These  authorities  seem  to  sus- 
tain the  decision  of  the  trial  court 
in  granting  a  new  trial. 

Where  a  motion  for  a  new  trial 
is  made  upon  the  minutes,  motion 
costs  only  are  allowable.  3  Wait's 
Prac,  512. 

Order  affirmed. 

Opinion  by  Haighty  J.;  Smith,  P. 
J.J  and  Bradley,  J.,  concur. 


INTEREST.     JUDGMENT. 

N.  Y.  Court  of  Appeals. 

Wells,  Fargo  &  Co.,  respt.,  v. 
Davy,  applt. 

Decided  May  10,  1887. 

In  an  action  upon  a  judg^^ent  interest  is 
given  not  upon  the  principle  of  implied 
contract,  but  as  damages  for  delay  in 
performing  the  obligation,  and  only  the 
lawful  rate  can  be  recovered. 

This  action  was  brought  upon  a 
judgment  recovered  by  plaintiff  in 
Utah  in  1877.  The  judgment  was 
for  a  sum  specified  ''with  inter- 
est thereon  at  the  rate  of  ten  per 
cent,  per  annum  from"  its  date. 
It  was  proved  upon  the  trial  that 
by  the  laws  of  Utah,  unless  the 
rate  of  interest  was  stated  or 
agreed  upon,  ten  per  cent,  was  the 
lawful  rate. 

Henry  A.  Root,  for  applt. 

W.  B.  Smith,  for  respt. 

Held,  That  plaintiff  was  not  en- 
titled to  recover  interest  at  the 
rate  of  ten  per  cent. ,  but  at  the  rate 
of  seven  per  cent,  until  the  Act  of 
1879  (Chap.  538)  reducing  the  rate 
of  interest  to  six  per  cent,  and 
after  that  at  that  rate.  Interest 
is  given  upon  a  judgment  not  on 
the  principle  of  implied  contract, 
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but  as  damages  for  delay  in  per- 
forming the.  obligation,  and  only 
the  lawful  rate  can  be  recovered. 
84  N.  Y.,  471;  86  id.,  401;  96  id., 
66T,  428;  136  Mass.,  344. 

An  objection  to  evidence  which, 
if  taken  in  time,  could  be  obviated 
cannot  prevail  when  raised  for  the 
first  time  in  the  Appellate  Court. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
modified  by  reducing  interest  al- 
lowed, and  as  modified  affirmed. 

Opinion  by  Danforth,  J.  All 
concur,  except  Earl  and  Finch, 
JJ.,  who  vote  for  general  affirm- 
ance. 


CERTIORARI.      BASTARDY. 

EVIDENCE. 

N.  Y.  Supreme  Court.    General 

Term.    Fifth  Dept. 

The  People  ex  rel.  Fred.  B. 
Wright  V.  The  Superintendent  of 
the  Poor  of  Ontario  County. 

Decided  June,  1887. 

Upon  tbe  return  of  a  writ  of  certiorari  the 
court  may  examine  the  evidence  and  de- 
termine whether  there  was  any  compe- 
tent proof  of  the  facts  necessary  to  au- 
thorize the  adjudication  made,  and 
whether,  in  making  it,  any  rule  of  law 
affecting  the  rights  of  the  parties  has 
been  violated. 

But  the  proceedings  will  not  be  annulled 
by  reason  of  errors  in  the  admission  or 
rejection  of  evidence  only,  provided  no 
rule  of  law  affecting  the  rights  of  the 
parties  has  been  violated  to  the  prejudice 
of  the  relator,  and  where  there  is  any 
competent  proof  of  all  the  facts  neces- 
sary to  be  proved  in  order  to  authorize 
the  determination. 

Tbe  mother  of  an  alleged  bastard  testified 
that  she  was  a  married  woman,  but  had 
not  seen  her  husband  in  eight  years,  and 
never  heard  of  his  having  died.  Held, 
That  a  mother  of  a  bastard  is  not  com- 


petent to  establish  the  fact  of  non-access 
of  her  husband  for  the  period  of  one 
year  prior  to  its  birth. 

Certiorari  to  the  Court  of  Ses- 
sions to  review  bastardy  proceed- 
ings. 

By  order  of  affiliation  made  by 
t\vo  magistrates  relator  was  ad- 
judged to  be  the  father  of  a  bas- 
tard child,  which  order  was  af- 
firmed by  the  Court  of  Sessions. 
Whereupon,  and  on  application  to 
Special  Term  a  certiorari  was  is- 
sued to  the  Court  of  Sessions  re- 
quiring the  court  to  return  all  of 
the  proceedings  to  this  court. 
This  was  the  proper  practice  (see 
29  Hun,  47)  until  the  Code  of 
Crim.  Pro.  was  amended  in  1884, 
Chap.  372,  abolishing  the  writ  of 
certiorari  as  a  mode  of  reviewing 
special  proceedings  of  a  criminal 
nature.  §§  515,  749,  770,  771. 
But  the  counsel  consented  that  the 
court  might  review  the  proceed- 
ings with  the  same  force  and  ef- 
fect as  if  the  writ  had  not  been 
abolished. 

Respondent  contends  that  the 
facts  are  not  brought  before  the 
court  for  review;  that  the  court 
can  only  consider  whether  some 
proof  was  given  tending  to  estab- 
lish the  material  allegations  in 
issue. 

E,  W.  Oardner,  for  relator. 

Edwin  Hicks  and  H.  M.  Field, 
for  deft. 

Held,  That  upon  the  return  to 
a  writ  of  certiorari  the  court  may 
examine  the  evidence  and  deter- 
mine whether  there  was  any  com- 
petent proof  of  the  facts  necessary 
to  authorize  the  adjudication 
made,  and  whether,  in  making  it, 
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any  rule  of  law  affecting  the 
rights  of  the  parties  has  been  vio- 
lated.    46  N.  Y.,  772. 

In  people,  ex  rel.  v.  Eddy,  57 
Barb.,  601,  it  was  held  that  the 
proceedings  will  be  reversed  if  the 
moving  party,  upon  his  own 
showing,  fail  legally  to  make  out 
his  case,  or  if  the  testimony  fails 
to  support  the  matter  charged. 
That  where  some  evidence  is  given 
to  support  the  charge,  however 
slight,  if  judgment  be  given  there- 
on, and  where  there  is  evidence 
upon  the  merits  upon  both  sides, 
the  court  will  not  reverse,  unless 
the  case  be  one  in  which  the 
weight  of  evidence  is  very  greatly 
preponderating,  or  so  strikingly 
so  as  to  create  a  suspicion  of  in- 
justice arising  from  prejudice  or 
passion.  In  the  revisers'  note  to 
§  2140,  Code  Civ.  Pro.,  we  are  told 
that  this  section  was  framed  to 
settle  the  law  as  to  the  questions 
to  be  reviewed  under  the  writ,  and 
that  it  was  intended  to  embody  the 
rule  laid  down  in  the  cases  above 
referred  to.  Whilst  these  pro- 
visions of  the  Code  are  limited  to 
civil  actions  and  proceedings,  and 
were  not  intended  to  have  any  ap- 
plication in  criminal  proceedings, 
still  the  section  quoted  appears  to 
have  been  a  legislative  approval 
of  the  rule  laid  down  in  the  cases 
cited,  and  they  should  therefore 
form  our  guide  in  determining  the 
questions  involved  in  this  case. 

Some  evidence  was  received 
which  should  have  been  excluded 
as  incompetent. 

Held,  That  the  proceedings  will 
not  be  annulled  by  reason  of 
errors  in  the  admission  or  rejec- 


tion of  evidence  only,  provided  no 
rule  of  law  affecting  the  rights  of 
the  parties  has  been  violated  to 
the  prejudice  of  the  relator,  and 
where  there  is  any  competent 
proof  of  all  the  facts  necessary  to 
be  proved  in  order  to  authorize  the 
determination.  29  Hun,  125.  But 
if  there  is  no  competent  proof  of 
a  fact  necessary  to  be  proven,  then 
the  proceedings  must  be  reversed. 

The  prosecutrix  testified  as  to 
having  intercourse  with  the  rela- 
tor, etc.  On  cross  examination 
she  testified  that  she  was  a  mar- 
ried woman,  but  had  not  seen  her 
husband  in  eight  years,  and  never 
heard  of  his  having  died.  Objec- 
tion to  question  overruled. 

Held,  Error.  That  the  mother  of 
the  bastard  was  not  competent  to 
establish  the  fact  of  non-access  of 
her  husband  for  the  period  of  one 
year  prior  to  the  birth  of  the  child. 
At  common  law  this  evidence  was 
incompetent ;  public  morals  and 
public  decency  would  not  permit 
a  wife  to  testify  to  any  fact  tend- 
ing to  show  her  own  child  to  be 
illegitimate.  1  Whart.  Evid.,  § 
608.  In  People  ex  rel.  Crandall 
V.  Overseers  of  the  Poor,  16  Barb., 
286,  this  evidence  was  held  to  be 
incompetent  and  did  not  establish 
the  fact  that  the  husband  had 
been  absent  a  year.  The  common 
law  rule  has  not  been  abrogated 
by  §§  828,  831,  Code  Civ.  Pro.  23  N. 
Y.,  85. 

Proceedings  reversed  and  remit- 
ted to  the  Court  of  Sessions  for  a 
rehearing. 

Opinion  by  Ilaight,  J.;  Smith, 
P.J.  concurs;  Bradley ^  J.  concurs 
in  result. 
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FIRE  INSURANCE. 

N.  Y.   Court  of  Appeals. 

Bennett,  respt^  v.  The  Agricul- 
tural Ins.  Co.,  applt 

Decided  June  21,  1887. 

Plaintiff  in  applying  for  insurance  stated 
that  the  house  was  unoccupied,  hut  de- 
fendant's agent  entered  the  statement 
incorrectly,  and  plaintiff  signed  the  ap- 
plication without  reading  it.  The  agent 
had  been  accustomed  to  fill  in  the  answers 
to  defendant's  knowledge.  Held,  That 
the  agent's  error  could  not  be  imputed  to 
plaintiff. 

A  condition  in  a  policy  that  it  should  be 
void  if  the  premises  ceased  to  be  occu- 
pied does  not  apply  to  a  risk  taken  on  an 
unoccupied  house. 

Affirming  8.  C,  30  W.  Dig..  208. 

This  was  an  action  upon  a  pol- 
icy of  insurance  issued  by  defend- 
ant. The  defense  inteposed  was  a 
statement  in  the  application  for 
insurance  that  the  house  at  the 
time  was  occupied  as  a  residence 
by  a  tenant,  when  in  fact  it  was 
vacant  and  unoccupied.  Plaintiff 
swore  that  the  application  was 
taken  by  K.,  defendant's  solicitor 
and  agent;  that  E.  furnished  the 
printed  form  of  application  used 
by  defendant  and  asked  the  ques- 
tions, entering  in  writing  in  blanks 
in  the  form  plaintiff's  answers; 
that  although  plaintiff  told  K.  the 
house  was  unoccupied  but  that 
when  occupied  it  was  occupied  by 
a  tenant  or  hired  man,  K.  entered 
it  incorrectly,  and  that  plaintiff, 
supposing  his  answers  had  been 
correctly  entered,  signed  the  appli- 
cation without  noticing  the  mis- 
statements. The  evidence  as  to 
what  occurred  was  conflicting,  but 
the  referee  found  in  favor  of  the 
plaintiff,   whose    testimony    was 


corroborated  by  several  witnesses, 
and  this  finding  was  sustained  by 
the  General  Term.  K.  had  been 
accustomed,  with  defendant's 
knowledge,  to  fill  in  the  answers 
of  applicants  for  insurance  in  the 
printed  forms  used  by  the  com- 
pany. 

A.  H.  Sawyer,  for  applt. 

D.  A.  KinQy  for  respt. 

Held  J  That  K.'s  error  in  incor- 
rectly inserting  plaintiff's  answers 
cannot  be  imputed  to  plaintiff  or 
deprive  him  of  the  benefit  of  the 
policy;  that  the  misstatements  in 
the  application,  as  between  the 
parties,  were  those  of  defendant's 
agent  and  did  not  constitute  a 
breach  of  warranty  by  the  assured. 
36  N.  Y.,  560  •  78  id.,  568  ;  80  id., 
291. 

Defendant  claimed  that  Although 
the  house  was  insured  as  unoccu- 
pied, that  as  plaintiff  afterward, 
during  the  life  of  the  policy,  occu- 
pied it  for  a  time  by  a  tenant,  he 
could  not  thereafter  discontinue 
the  occupation  and  leave  the  prem- 
ises vacant  without  forfeiting  the 
policy.  The  policy  contained  a 
clause  that  if  the  premises  insured 
ceaged  to  be  occupied  in  the  usual 
and  ordinary  way,  or  were  so  un- 
occupied when  the  insurance  was 
effected,  and  not  so  stated  in  the 
apphcation,  that  the  policy  should 
be  void  until  the  written  consent 
of  the  company  at  the  home  office 
is  obtained. 

Heldj  That  this  condition  was 
intended  to  protect  the  company 
against  an  increase  of  risk,  by 
leaving  premises  vacant  which 
were  occupied  when  the  insurance 
was  effected,  and  did  not  apply  to 
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a  risk  taken  on  an  unoccupied 
building;  that  the  fact  of  non- 
occupation  was  stated  in  the  appli- 
cation as  reformed  and  was  known 
to  defendant's  agent,  and  as 
between  defendant  and  plaintiflE 
it  must  be  deemed  to  have  been 
stated. 

Judgment  of  Gteneral  Term, 
affirming  judgment  for  plaintiff, 
affirmed. 

Opinion  by  AndrewSy  J,  All 
concur. 


MECHANIC'S  LIElV.    AGENCY. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Andrew  Zeigler,  respt.  v.  Letitia 
J.  Galvin,  applt 

Decide^  June,  1887. 

Under  Chap.  140,  Laws  of  1880  (relating 
only  to  the  city  of  Buffalo),  it  is  not  suffi- 
cient to  establish  a  lien  to  show  that  the 
work  has  been  performed  or  the  mate- 
rials furnished  with  the  knowledge  or 
consent  of  the  owner  of  the  premises,  but 
it  must  be  "  by  virtue  of  a  contract  with 
the  owner  thereof,  or  his  agent." 

The  couA  found  as  facts,  that  husband  and 
wife  were  living  together  upon  her 
premises,  and  that,  with  her  knowledge, 
consent  and  approval,  he  entered  into  a 
contract  in  his  own  name  for  the  buifding 
of  an  addition  to  the  house  ;  that  she  had 
no  separate  business  or  income,  nor  did 
she  assume  or  promise  to  pay  for  the 
improvements.  HeZd,  That  a  conclusion 
of  law  that  the  husband  was  the  wife's 
agent  in  contracting  for  the  improve- 
ments was  not  warranted  by  the  find- 
ings of  fact. 

Appeal  from  judgment  entered 
upon  decision  of  Erie  County 
Court. 

Action  to  foreclose  a  mechanic's 
lien.  Defendant  was  the  owner 
of  a  house  and  lot  in  Buffalo,  and 


her  husband  contracted  for  repairs 
and  improvements  to  be  made. 
Plaintiff  was  a  sub  contractor. 
The  court  found  as  facts,  that  the 
contract  was  made  by  her  husband 
with  her  knowledge,  consent  and 
approval,  and  in  pursuance  of  her 
desire  that  more  room  should  be 
added  to  the  house ;  that  she  knew 
the  improvements  were  being 
made,  and  was  desirous  they 
should  be  made  ;  that  her  husband 
resided  upon  the  premises  with 
his  family,  wKich  he  wholly  pro- 
vided for  and  maintained,  and 
that  she  had  no  separate  business 
or  income,  nor  did  she  assume  or 
promise  personally  to  pay  for  any 
part  of  the  improvements ;  that 
her  husband  intended  to  carry  out 
the  contract  himself  and  to  pay 
the  consideration  therein  named 
according  to  the  terms  of  the  con- 
tract, and  that  she  did  not  expect 
or  intend  to  pay  any  part  thereof 
herself.  Conclusion  of  law,  that 
plaintiff's  husband  was  her  agent, 
etc. 

W.  L,  Marctfj  for  applt. 

N.  W.  Norton,  for  respt. 

Held,  That  the  conclusion  of  law 
was  inconsistent  with  the  findings 
of  fact. 

Plaintiff's  consent  and  approval 
that  the  improvements  should  be 
made  is  not,  of  itself  alone,  suffi- 
cient to  constitute  an  agency. 
The  findings  are  inconsistent  with 
the  theory  that  she  was  acting  as 
principal  and  her  husband  as  agent. 
For  if  her  husband  was  agent  and 
she  principal,  she  would  become 
bound  by  the  contract  and  would 
be  obliged  to  pay  the  amount  that 
became  due  thereon.      The   fact 
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that  she  did  not  expect  nor  intend 
to  pay  herself,  but  that  her  hus- 
band did,  tends  strongly  to  show 
that  the  husband  contracted  as 
principal  and  not  as  agent.  If  she 
had  no  separate  business  or  income 
she  may  have  had  nothing  with 
which  she  could  pay  the  contractor, 
and  the  property  might  be  sold  in 
consequence.  Her  husband  had 
the  right,  with  her  consent,  to  re- 
build and  improve  the  premises  at 
his  own  expense,  for  the  comfort 
and  convenience  of  himself  and 
family,  and  to  contract  for  him- 
self alone,  without  involving  his 
wife. 

Held  further^  That  under  Chap. 
140,  Laws  of  1880  (relating  to  the 
city  of  Buffalo),  it  is  not  sufficient 
that  the  work  has  been  performed 
or  the  materials  furnished  with 
the  knowledge  or  consent  of  the 
owner  of  the  premises,  but  it  must 
be  **by  virtue  of  a  contract  with 
the  owner  thereof  or  his  agent," 
to  entitle  the  claimant  to  a  lien. 

The  language  of  the  general  act 
of  1844,  Chap.  805,  is  identically 
the  same  with  this,  and  in  Jones 
V,  Walker,  63  N.  Y.,  612,  it  was 
held  that  no  lien  could  be  perfected 
as  the  work  was  not  performed  or 
materials  furnished  under  any  con- 
tract with  the  owner  or  her  agent. 
That  case  resembles  the  present  in 
many  of  its  essential  features.  See 
also  94  N.  Y.,  394. 

In  Otis  V.  Dodd,  90  N.  Y.,  336 ; 
Burkitt  V.  Harper,  79  N.  Y.,  273 ; 
Husted  V.  Mathes,  77  N.  Y.,  388, 
and  kindred  cases,  the  statute  pro- 
vided for  a  lien  where  the  work 
was  performed,  etc.,  with  the  con- 
sent of  the  owner,  and  for  this 


reason  they  are  distinguishable 
from  ^Jones  v.  Walker,  upon  the 
ground  of  the  different  wording  of 
the  statutes  under  which  the  lien 
was  asserted. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Haight,  J.;  Smith, 
P.J.,  and  Bradley,  J.,  concur. 


CORPORATIONS.     STOCK- 
HOLDERS. 

N.  Y.  Court  op  Appeals. 

Christensen,  respt.,  v.  Euo, 
impl'd.,  applt. 

Decided  June  7,  1887. 

The  liability  of  a  Bharedolder  to  pay  for 
stock  does  not  arise  out  of  his  relation, 
but  depends  on  his  contract  or  upon  some 
statute,  and  in  the  absence  of  these 
grounds  of  liability  he  does  not  make 
himself  liable  to  pay  the  face  of  the 
shares  as  upon  a  subscription. 

Certain  stock  was  issued  to  defendant 
which  was  credited  as  part  paid  although 
not  in  fact  paid.  He  paid  the  balance. 
Held,  That  the  transaction,  as  between 
him  and  the  corporation,  was  binding,  and 
that  the  amount  so  credited  did  not  con- 
stitute a  trust  fund  for  payment  of  cred- 
itors and  could  not  be  reached  by  a  cred- 
itor. 

Reversing  S.  C,  21  W.  Dig.,  200. 

This  action  was  brought  by 
plaintiff,  a  judgment  creditor  of 
the  ni.  iSc  St.  L.  Bridge  Co., 
against  it  and  the  defendant  E.,  to 
compel  the  latter  to  pay  40  per 
cent,  of  the  par  value  of  twenty- 
five  shares  of  the  stock  of  the  cor- 
poration defendant  which  had 
been  issued  to  E.  and  upon  which 
said  40  per  cent,  had  never  been 
paid,  but  at  the  time  of  issuing  of 
said  stock  was  credited  as  paid. 
Plaintiff  also  sought  to  compel  E. 
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to  aocouDt  for  and  pay  over  the 
proceeds  of  certain  second  ^mort- 
gage bonds  of  said  company  re- 
ceived as  his  share  on  the  gratui- 
tous distribution  of  the  same 
among  stockholders.  It  appeared 
that  the  credit  of  the  40  per  cent, 
on  the  stock  and  the  transfer  of 
the  bonds  were  intended  as  a  gra- 
tuity to  the  stockholders  who  had 
been  called  upon  to  pay  calls  on 
their  original  subscriptions  in  ex- 
cess of  what  was  expected  and  of 
what  was  represented  would  be 
necessary  at  the  commencement 
of  the  enterprise. 

William  Marty  for  applt. 

(7.  E.  Tracey,  for  respt. 

Heldy  That  as  between  the  cor- 
poration and  its  stockholders  these 
transactions  were  binding  accord- 
ing to  the  actual  intention;  that 
the  40  per  cent,  credited  on  the 
twenty-five  shares  of  stock  issued 
to  E.  cannot  be  considered  as  and 
does  not  constitute  a  trust  fund 
applicable  to  the  payment  of  cred- 
itors; that  assuming  that  the 
transaction  was  as  to  the  company 
tUtra  vtreSy  or  that  it  could  not 
give  away  its  shares,  it  was  sim- 
ply a  nullity  and  E.  got  nothing 
as  against  any  one  entitled  to 
question  the  transaction.  It  did 
not  convert  E.  into  a  debtor  of  the 
company  for  the  40  per  cent. 

The  unissued  shares  of  a  corpo- 
ration are  not  assets. 

The  liability  of  a  shareholder  to 
pay  for  stock  does  not  arise  out  of 
his  relation,  but  depends  upon  his 
contract  express  or  implied,  or 
upon  some  statute,  and  in  the  ab- 
sence of  either  of  these  grounds  of 
liability  a  person  to  whom  shares 


have  been  issued  as  a  gratuity  has 
not  by  accepting  them  committed 
any  wrong  upon  creditors,  or 
made  himself  liable  to  pay  the 
nominal  face  of  the  shares  as  upon 
a  subscription  or  contract.  26  N. 
Y.,  134;  L.  -R.,  7  Ch.  D.,  115;  L. 
R.,  2  H.  L.,  29. 

This  is  not  a  case  of  following 
assets  of  a  corporation  wrongfully 
transferred. 

No  trust  relation  exists  between 
a  stockholder  in  a  corporation  and 
its  creditors. 

A  statutory  remedy  given  by 
another  State  to  a  creditor  of  a 
corporation  cannot  be  availed  of 
in  this  State.    46  N.  Y.,  120. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  re- 
versed, and  new  trial  ordered. 

Opinion  by  Andrews^  J.  All 
concur. 


FALSE  REPRESENTATIONS. 

N.  Y.  Supreme  Court.    General 
Term.   Fifth  Dept. 

The  Estey  Mfg.  Co.,  applt. ^  v. 
Elmer  Waring,  respt. 

Decided  April,  1887. 
A  purchaser  of  goods  represented  to  the 
seller  8  agent  that  he  was  worth  between 
$8,000  and  $4,000  above  all  liabilities,  that 
his  stock  of  goods  was  free  from  incum- 
brance, and  that  all  he  owed  he  owed  to 
J.  S.,  whom  he  introduced.  J.  S  was  a 
creditor  for  $2,800,  and  an  accom- 
modation endorser,  for  $3,000,  and  held 
mortgages  on  the  stock  as  security,  which 
were  duly  filed ;  and  there  were  other 
debts  amounting  to  $2,265.  The  price  of 
the  goods  sold  was  $222.  Five  weeks 
afterward  J.  8.  purchased  the  whole 
stock,  and  in  payment  discharged  the 
mortgages  and  assumed  payment  of  the 
accommodation  notes,  and  paid  T.  $1,500 
in  cash.    The  statement  of  T.  was  falee, 
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and  his  entire  assets  at  the  time  was  no 
greater  than  the  amount  of  bis  liabilities. 
Held,  That  as  the  verdict  was  for  defen- 
dant, an  attaching  creditor,  it  must  be 
assumed  that  the  justice  failed  to  find 
any  fraudulent  intention  on  the  part  of 
the  purchaser  in  making  the  misrepre- 
sentation as  to  his  financia]  ability  ;  and 
as  the  question  of  fraudulent  intent  in 
cases  of  this  character  is  ordinarily  one 
of  fact,  the  determination  of  the  justice 
could  not,  in  such  a  case  as  this,  be  set 
aside  as  being  against  the  weight  of 
evidence. 

Appeal  from  a  judgment  of 
County  Court  afiBrming  a  justice's 
judgment. 

Replevin.  Defendant,  as  con- 
stable, attached  the  goods  in  an 
action  bv  McK.  against  T. 

Plaintiff's  agent,  on  March  13, 
1885,  received  an  order  from  T. 
for  these  goods,  price  $222,  for 
which  credit  was  given,  and  the 
goods  were  accordingly  shipped  to 
T.  The  agent  testified  that  T. 
said  he  was  worth,  above  all  liabil- 
ities, $3,000  or  $4,000,  and  that  all 
his  stock  was  free  of  incumbrance  ; 
that  all  the  debts  he  owed  he  owed 
to  J.  S. ,  who  was  present  and  intro- 
duced. T.  was  then  indebted  to 
J.  8.  $2,800,  who  was  also  his  en- 
dorser for  $3,000,  and  held  mort- 
gages upon  the  goods  as  security, 
which  were  on  file ;  to  Z.,  $2,100  ; 
McK.,  $165.  The  stock  of  goods 
on  hand  was  in  value  about  equal 
to  the  indebtedness.  On  the  24th 
of  April,  1885,  J.  S.  purchased  the 
goods  in  the  store,  and  in  payment 
discharged  the  mortgages,  and 
assumed  the  indebtedness  for 
which  he  was  liable  as  endorser, 
and  paid  T.  $1,500  in  cash.  The 
statement  of  T.  was  false,  and  his 
entire  property  and  assets  at  the 
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time  was  no  greater  than  the 
amount  of  his  liabilities.  The 
justice  gave  judgment  for  defend- 
ant. . 

M.  T.  Powellj  for  applt. 

H.  M.  Fieldj  for  respt. 

Held,  That  as  the  verdict  was 
for  defendant,  it  must  be  assumed 
that  the  justice  failed  to  find  a 
fmudulent  intention  on  the  part  of 
T.  in  making  the  misrepresen- 
tations as  to  his  financial  condition; 
and  the  conclusion  of  the  magis- 
trate, that  there  was  no  fraud  in 
the  transaction,  is  conclusive  upon 
plaintiff. 

Assuming  that  a  case  might  be 
supposed,  in  which  the  evidence  of 
fraud  would  be  so  clear  and  con- 
clusive that  the  court  might  set 
aside  a  verdict  of  a  jury,  or  the 
findings  of  a  justice,  as  against  the 
weight  of  evidence  on  the  question 
of  fraudulent  intent,  yet  this  is 
not  such  a  case.  The  question  of 
fraudulent  intent  in  cases  of  this 
character  is  one  of  fact,  and  is 
generally  deducible  from  a  series 
of  other  facts  and  circumstances 
connected  with  the  transaction, 
which  ordinarily  indicate  an  inten- 
tion on  the  part  of  the  purchaser 
to  cheat  and  defraud  the  seller  out 
of  his  property.  63  N.  Y.,  427 ;  45 
id.,  169,  175.  The  question  of 
fi-aud  is  always  one  of  fact  and 
not  of  law.  To  establish  fraud- 
ulent intent  in  a  particular 
instance  the  integrity  of  the  ac- 
cused party  must  be  attacked  and 
broken  down,  and  it  must  be  shown 
that  a  deceitful  purpose  actuated 
him  in  making  the  agreement. 
There  are  some  circumstances  in 
this  case  which  might  lead  the 
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justice  to  the  conclusion  that  T., 
although  he  misstated  his  financial 
condition,  had  no  intention  of 
cheating  plaintiff.  The  amount 
of  goods  purchased  was  small,  and 
if  they  had  been  received  before 
he  sold  out  his  stock  of  goods  to  J. 
S.,  they  would  not  have  largely 
added  to  their  value.  The  evidence 
fairly  tends  to  establish  that  if  all 
the  property  which  he  had  on  hand 
at  the  time  he  made  the  purchase 
had  been  prudently  and  carefully 
managed  it  could  have  been 
converted  into  money  sufficient 
to  have  paid  his  indebtedness 
in  full.  While  the  justice  may 
well  have  found  that  T.,  at  the 
time  he  closed  out  his  business 
conveyed  all  his  property  to  J.  S. 
with  intent  to  cheat  and  defraud 
plaintiff,  it  does  not  necessarily 
follow  that  he  had  formed  such  a 
purpose  at  the  time  he  purchased 
the  goods.  As  bearing  upon 
defendant's  position,  that  T.  had 
no  intent  to  deceive  plaintiff  as  to 
his  financial  condition,  there  is  the 
circumstance,  of  much  signifi- 
cance, that  he  introduced  plain- 
tiff's agent  to  his  principal  debtor, 
from  whom  the  agent  could  have 
readily  ascertained  T.'s  true  finan- 
cial condition.  If  T.  was  solvent 
at  the  time  of  the  purchase  of  the 
goods,  as  the  evidence  tends  to 
show,  then  the  magistrate's  con- 
clusion, that  the  same  was  made 
without  any  fraudulent  purpose, 
is  sustained  by  a  very  significant 
circumstance. 

Order  affirmed. 

Opinion  by  Barker^  J.;  Smithy 
P.J.J  Haight  and  Bradley,  JJ., 
concur. 


WHARFAGE.     BILL  OP 
LADING. 

N.  Y.   Court  of  Appeals. 

Woodruff  et  al.,  respts.^  v.  Have- 
meyer  et  al.,  applts. 

Decided  June  7,  1887. 

A  bill  of  lading  provided  that  the  steamer 
had  the  option  of  discharging  at  New 
York  or  Brooklyn,  consignees  to  XMiy 
charges  as  expressed  in  the  margin.  It 
refused  to  deliver  to  defendants  in  New 
York,  but  discharged  on  plaintiffs*  wharf 
in  Brooklyn.  Held,  That  under  the  con- 
tract  it  had  a  right  to  do  so,  and  that 
plaintiffs  could  recover  the  rates  speci- 
fied in  the  margin  of  the  bill  of  lading. 

Chap  820,  Laws  of  1872,  does  not  prohibit 
the  owner  of  a  private  wharf  from  enter- 
ing into  a  contract  for  the  landing  and 
deposit  of  goods  on  his  wharf  on  such 
terms  as  may  be  agreed  on  with  the  owner 
of  the  goods. 

Action  to  recover  certain  land- 
ing and  wharfingers'  fees  at  a 
rate  expressed  in  the  margin  of 
the  bill  of  lading  under  which  the 
goods  on  account  of  which  the 
fees  are  charged  were  shipped. 
The  vessel  carrying  the  goods  car- 
ried a  general  cargo.  The  bill  of 
lading  provided  that  the  goods 
should  be  at  the  owner's  risk  "as 
soon  as  delivered  from  the  tackles 
of  the  steamer,  in  the  aforesaid 
port  of  New  York  (steamer  has 
option  of  discharging  cargo  at  New 
York  or  Brooklyn,  consignees  of 
cargo  to  pay  charges  thereon  as 
expressed  in  the  margin)."  The 
vessel  on  reaching  New  York 
stopped  at  the  regular  pier  of  the 
company  there  and  dischai'ged  its 
light  cargo,  and  the  sugars  be- 
longing to  defendants  with  other 
sugars  and  goods  were  taken  to 
plaintiffs'  wharves  in  Brooklyn, 
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where  they  were  disGharged.  This 
was  done  under  the  option  con- 
tained in  the  bill  of  lading  and  be- 
cause it  was  more  convenient  for 
the  steamer  to  sort  out  defendants' 
sugars.  Defendants  were  ready 
OQ  the  arrival  of  the  steamer  in 
New  York  to  receive  the  sugars  in 
lighters  and  requested  that  they 
be  so  delivered. 

John  E.  Parsons  J  for  applts. 

S.  C.  Nashy  for  respts. 

-He/d,  That  under  the  contract 
the  steamer  had  a  right  to  deliver 
the  sugars  upon  the  wharf  in 
Brooklyn;  that  the  receipt  of  the 
sugars  on  the  wharf  was  in  legal 
effect  a  service  rendered  by  plain- 
tiffs for  defendants,  upon  the  em- 
ployment of  the  carriers  duly  au- 
thorized to  contract  in  behalf  of 
defendants  for  the  service  at  the 
rates  agreed  upon  in  the  bill  of 
lading ;  and  plaintiffs  having  re- 
ceived the  goods  under  the  terms 
expressed  therein,  thereby  became 
entitled  to  enforce  the  contract 
made  for  the  benefit  of  such  wharf- 
inger as  should  render  the  con- 
templated service. 

In  general  a  bill  of  lading  is 
binding  upon  and  protects  all  per- 
sons who  by  the  means  of  or  un- 
der it  become  the  custodians  of 
the  goods.  87  N.  Y.,  413;  41  id., 
16;  14  Wall.,  679. 

The  provisions  of  Chap.  320, 
Laws  of  1872,  entitled  *'An  act  to 
amend  an  act  in  relation  to  the 
rates  of  wharfage,  and  to  regulate 
piers,  wharves,  bulkheads  and 
slips  in  the  cities  of  New  York  and 
Brooklyn,"  etc.,  cannot  be  con- 
strued to  prohibit  the  owner  of  a 
private  wharf  from  entering  into 


a  contract  for  the  landing  and  de- 
posit of  goods  upon  his  wharf 
upon  such  terms  as  may  be  agreed 
upon  between  himself  and  the 
owner  of  the  goods,  nor  can  it  be 
construed  as  requiring  him  to 
store  goods  for  any  period  of  time 
without  compensation.  The  in- 
tention of  the  legislature  to  exer- 
cise such  an  exceptional  power 
cannot  be  inferred  from  the  lan- 
guage of  the  act  of  1872.  42  N. 
Y.,  384. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs, 
affirmed  • 

Opinion  by  Andrews^  J.  All 
concur. 


VILLAGES.    ORDINANCES. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Depi\ 

The  Village  of  Niagara  Falls, 
respt.y  V.  John  Salt,  applt. 

Decided  June,  1887. 

In  pursuance  of  a  power  given  by  the 
charter  ''to  restrain  and  prohibit  all  run- 
ners, solicitors  or  guides  for  boats,  car- 
riages, railroads,  public  houses,  etc.," 
the  village  trustees  passed  a  by-law-  or 
ordinance,  providing  ''that  all  persons 
are  prohibited  within  the  corporate 
limits  of  this  village,  from  running  for 
or  soliciting  any  passengers  or  persons, 
for  any  public  or  private  conveyance,  or 
for  any  tavern,  boarding  house,  etc  ,** 
under  a  penalty.  Held,  That  the  by-law 
was  applicable  to  such  solicitations 
made  upon  one's  own  land  to  persons 
passing  along  the  street,  as  well  as  to 
solicitations  made  within  the  limits  of 
the  street  itself,  and  such  a  by-law  was 
reasonable  and  valid  in  law. 

Appeal  from  judgment  of 
County  Court  affirming  judgment 
of  police  justice. 
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Action  to  recover  a  penalty  for 
violation  of  a  village  by-law. 

Defendant  was  one  of  the  les- 
sees and  proprietors  of  an  hotel 
in  Niagara  Falls,  fronting  on  the 
same  side  of  the  street  as  the  N. 
Y.  Central  RR.  depot.  Large 
numbers  of  passengers  emerging 
from  the  depot  pass  down  the 
same  side  of  the  street  to  the  riv- 
er and  other  points  of  attraction, 
and  in  doing  so  pass  defendant's 
hotel.  The  hotel  stands  nine  feet 
from  the  line  of  the  street,  with  a 
stoop  or  veranda  about  seven  feet 
in  width  running  to  within  two 
feet  of  the  street  line.  In  front 
of  the  stoop  are  planks  nailed 
crosswise  over  the  planks  of  the 
sidewalk  which  occupy  the  re- 
maining two  feet  of  the  premises. 
Defendant  and  his  son  ran  the 
the  house  as  an  inn  or  tavern,  and 
kept  conveyances  for  hire. 

On  the  30th  of  May,  1886,  at 
8  o'clock,  A.  M.,  just  after  the  ar- 
rival of  a  train  at  the  depot,  de- 
fendant, while  standing  upon  that 
portion  of  the  premises  marked 
by  the  planks,  accosted  four  per- 
sons who  were  passing  along  the 
sidewalk,  saying:  ''Breakfast  is 
all  ready,  gentlemen.  If  every- 
thing is  not  satisfactory  your 
money  is  refunded."  The  party 
first  halted  and  then  passed  on, 
one  of  them  saying  he  had  break- 
fast. Defendant,  standing  on  the 
same  planks,  again  accosted  them, 
saying:  *'  Would  you  like  a  car- 
riage to  go  around  and  see  the 
sights  ? "  The  party  kept  on  down 
the  street  without  responding. 

The  trustees  of  the  village  are 
authorized  to  pass  by-laws,  "To 


restrain  and  prohibit  all  runners, 
solicitors  or  guides  for  boats,  car- 
riages, railroads,  public  houses, 
places  of  resort,  or  for  any  other 
place  or  purpose  whatsoever." 
They  passed  a  by-law  ' '  that  all  per- 
sons are  prohibited  within  the  cor- 
porate limits  of  this  village  from 
running  for,  or  soliciting  any 'pas- 
sengers or  persons,  for  any  steam- 
boat, or  other  public  or  private 
conveyance,  or  for  any  tavern, 
boarding  house,  store  or  other 
place  of  resort,  under  penalty,"  etc. 
Defendant  was  charged  with  vio- 
lating this  by-law,  and  was  fined. 

F.  BrundagCy  for  applt. 

W.  Caryl  Ely,  for  respt. 

Held,  That  the  by-law  was  ap- 
pUcable  to  solicitations  made  upon 
one's  own  land  to  persons  pass- 
ing along  the  street,  as  well  as  to 
solicitations  made  w-ithin  the 
limits  of  the  street  itself;  and  that 
such  by-law  was  valid. 

The  power  to  restrain  and  pro- 
hibit runners,  solicitors,  etc.,  is 
not  limited  to  the  public  places  or 
streets  of  the  village,  but  the 
power  is  given  to  restrain  them 
wherever  they  may  be  within  the 
corporate  limits.  Had  it  been  the 
intention  of  the  legislature,  or  of 
the  trustees,  to  limit  solicitations 
for  passengers  and  patronage  to 
the  public  streets,  such  limitation 
would  doubtless  have  appeared  by 
express  terms  in  the  provision  of 
the  charter  and  by-law. 

Nor  do  we  think  the  ordinance 
in  question  is  a  violation  of  any 
common  law  right,  for  no  person 
has  the  right  to  so  conduct  him- 
self or  use  his  property  as  to  an- 
noy and  vex  others  when  passing 
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along  the  public  way.  It  may  be 
just  as  much  annoyance  to  trav- 
elers to  be  accosted  by  a  person 
standing  a  few  inches  from  the 
sidewalk  over  which  they  are 
passing,  as  it  would  to  be  accosted 
by  a  person  standing  in  the  mid- 
dle of  the  street. 

In  City  of  Rochester  v.  Close,  35 
Hun,  208,  the  charter  did  not  au- 
thorize the  oi'dinance,  and  for  that 
reason  the  ordinance  could  not  be 
enforced. 

Judgment  affirmed. 

Opinion  by  Haight,  J.;  Smithy 
P.J.y  and  Bradley,  J.,  concur. 


CORPORATIONS.     FORECLOS- 
URE. 
N.  Y.  Court  of  AppEAjiS. 

Herring,  applty  v.  The  N.  Y., 
L.  E.  &  W.  RR.  Co.  et  aJ.,  respts. 

Decided  April  19,  1887. 

Pending  an  action  to  dissolve  a  corporation 
an  action  was  commenced  to  foreclose  a 
mortgage  giTen  by  it,  in  which  action  it 
was  decided  that  certain  property  not  in 
terms  covered  by  the  mortgage  was  in 
fact  covered  by  it.  Held,  That  all  the 
parties  to  that  action  were  bound  by  the 
judgment  and  that  it  could  not  be  im- 
peached in  a  collateral  action  by  the  cor- 
poration or  its  general  creditors;  that 
the  unsecured  creditors  were  not  proper 
parties  to  such  action,  or  entitled  to  no- 
tice until  the  appointment  of  a  final  re- 
ceiver ;  nor  even  then  except  as  to  their 
rights  in  such  property  as  comes  to  the 
receiver  to  be  distributed  by  him. 

The  rule  that  a  receiver's  title  relates  back 
to  the  commencement  of  the  action  does 
not  apply  to  a  case  where  property  has 
been  legally  disposed  of  under  the  direc- 
tion of  the  court. 

The  confession  of  judgment  proliibited  by 
§  71  of  2  R.  S.,  469,  is  a  voluntary  one 
made  without  the  interference  of  the 
ooort. 


This  action  was  brought  by- 
plaintiff  on  behalf  of  himself  and 
other  creditors  of  the  Erie  R.  Co. 
who  are  similarly  situated  to  reach 
certain  stock  and  bonds  which  be- 
longed to  said  Erie  R.  Co.  and 
which  plaintiff  claimed  were  not 
subject  to  or  covered  by  certain 
mortgages  of  the  Erie  R.  Co. 
which  had  been  foreclosed.  It 
appeared  that  in  1875  an  action 
was  commenced  by  the  People  to 
dissolve  said  corporation  and  a 
temporary  receiver  was  appointed 
under  the  provisions  of  the  Revised 
Statutes.  An  order  was  made  in 
said  action  by  the  court  which 
permitted  the  holders  of  certain 
mortgages  upon  the  railroad  fran- 
chises and  other  property  of  said 
corporation  to  foreclose  them. 
An  action  to  foreclose  was  brought 
and  the  receiver  in  the  People's 
action  was  appointed  temporary 
receiver  in  the  foreclosure  action. 
An  order  was  made  therein,  on 
due  notice,  which  directed  the  re- 
ceiver to  hold  and  deal  with  cer- 
tain stocks  and  bonds  belonging 
to  the  corporation,  not  in  terms 
covered  by  the  mortgages,  as  a 
part  of  the  general  fund  em- 
braced in  the  mortgages.  The 
said  stock  and  bonds  were  by  the 
judgment  held  to  be  subject  to  the 
mortgages  and  that  they  should 
be  sold  with  the  mortgaged  prem- 
ises. They  were  sold  and  the  sale 
was  conlBrmed  by  the  court. 
After  the  report  of  sale  in  the 
foreclosure  suit  was  confirmed  an 
order  was  made  directing  the  re- 
ceiver to  transfer  all  the  property 
sold  to  a  new  corporation,  the  as- 
signee of  the  purchasers,  subject 
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to  the  right  of  the  People  as  ascer- 
tained in  the  action  brought  by 
them. 

Thereafter  a  supplementary 
pleading  was  served  in  the  People's 
action,  which  alleged  that  said 
stocks  and  bonds  were  unlawfully 
included  in  the  foreclosure  sale. 
A  referee  was  appointed  to  exam- 
ine the  matter,  upon  whose  report 
a  judgment  was  rendered  which 
held  that  said  stocks  and  bonds 
were  covered  by  the  mortgages  and 
that  the  purchasers  of  them  had  a 
good  and  valid  title.  No  notice  of 
the  hearing  before  the  referee  was 
given  to  the  unsecured  creditors. 
The  judgment  dissolved  the  cor- 
poration and  appointed  the  tem- 
porary receiver  final  receiver. 

J.  Alfred  Davenport,  for  applt. 

Oeorge  W.  Comstock  and  Wil- 
liam W.  McFarland,  for  respts. 

Heldy  That  the  Supreme  Court 
had  general  jurisdiction  of  the  par- 
ties and  the  subject  matter,  and  it 
was  to  be  presumed  that  the  facts 
before  it  authorized  the  adjudica- 
tions made;  that  all  the  parties  to 
the  foreclosure  action  were  abso- 
lutely bound  by  the  judgment 
therein,  and  the  adjudications  of 
the  court  could  not  be  impeached 
in  a  collateral  action  by  the  corpo- 
ration or  any  of  its  general  credit- 
ors ;  that  the  unsecui'ed  creditors 
were  not  necessary  or  proper  par- 
ties to  the  foreclosure  action  and 
had  no  right  to  intervene  therein; 
neither  was  the  temporary  receiver 
appointed  in  the  action  brought 
by  the  People,  nor  the  People  a 
necessary  party  to  the  foreclosure 
suit,  but  the  court  could  in  its  dis- 
cretion allow  the  People  or  the  re- 


ceiver to  intervene  in  said  action . 

The  action  brought  by  the  Peo- 
ple was  commenced  under  the  Re- 
vised Statutes  and  before  the  pas- 
sage of  the  Code  of  Civil  Procedure. 

Held,  That  the  temporary  re- 
ceiver was  not  vested  with  title  to 
the  property  of  the  corporation, 
but  such  title  remained  in  the  cor- 
poration until  its  dissolution  was 
finally  adjudicated  and  a  final  re- 
ceiver appointed;  that  the  tempo- 
rary receiver  was  a  mere  custodian 
or  manager  of  the  property  subject 
to  the  orders  of  the  court  while 
the  action  was  pending,  and  was 
not  a  trustee  of  the  ci'editors  of 
the  corporation. 

Also  held,  That  until  the  ap- 
pointment of  the  final  receiver, 
the  unsecured  creditors  of  the  cor- 
poration were  not  entitled  to  no- 
tice, they  being  represented  by  the 
People  and  the  corporation. 

Also  held,  That  the  court  was 
not  required  to  defer  the  litigation 
as  to  the  stocks  and  bonds  until 
after  a  final  receiver  had  been  ap- 
pointed, but  was  authorized  to 
allow  it  to  proceed  to  a  conclusion 
before  final  judgment. 

Also  held,  That  upon  the  ap- 
pointment of  a  statutory  final  re- 
ceiver of  an  insolvent  corporation 
the  creditors  are  not  entitled  to  a 
notice  or  hearing  except  as  to 
claims  upon  and  their  rights  in 
such  property  as  comes  to  the  re- 
ceiver be  administered  upon  and 
distributed  by  him  to  the  creditors. 

It  was  claimed  by  plaintiff  that 
the  receiver's  title  related  back  to 
the  commencement  of  the  People's 
action  and  therefore  overrode  the 
disposition  of  the  stocks  and  bonds. 
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Heldy  Untenable,  that  the  equi- 
table rule  which  gives  a  receiver 
title  to  the  debtor's  property  by 
relation  as  of  the  commencement 
of  the  action  is  one  adopted  to  de- 
feat fraudulent,  unwarranted  and 
unjust  dispositions  of  the  debtor's 
property  and  to  accomplish  just 
and  equitable  ends,  but  it  is  not 
applicable  to  a  case  where  a  prop- 
erty had  been  legally  disposed  of 
under  the  direction  of  the  court. 

After  the  foreclosure  suit  was 
commenced  the  railroad  company 
consented  to  enter  a  judgment 
therein.  It  was  claimed  that  this 
amounted  to  a  judgment  by  con- 
fession under  §  71,  2  B.  S.,  469, 
which  makes  judgments  confessed 
by  a  corporation,  after  a  petition 
for  its  dissolution  has  been  filed, 
void  as  against  a  receiver  ap- 
pointed on  the  petition  and  as 
against  the  creditors  of  the  corpo- 
ration. 

Heldy  That  the  confession  so 
prohibited  is  a  voluntary  one, 
made  without  the  interference  of 
the  court. 

The  two  systems  of  procedure 
against  corporations  provided 
for  by  the  Bevised  Statutes  have 
been  continued  since  the  enact- 
ment of  the  Codes,  and  under 
the  Code  of  Civ.  Pro.  for  the 
first  time  there  is  a  provision  re- 
gulating the  powers  and  duties  of 
receivers  appointed  in  equitable 
actions. 

.  Judgment  of  General  Term,  af- 
firming judgment  sustaining  de- 
murrer to  complaint,  affirmed. 

Opinion  by  Early  J.    All  con- 
cur, except  Finch  and  Peckhaniy 
.  JJ.y  dissenting. 


REFERENCE.     COSTS. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept, 

Alvin  Martin,  respt.,  v.  James 
Hodges  et  al.,  applts. 

Decided  June,  1887. 

The  provisions  of  Rule  30  in  respect  to  the 
filing  of  the  report,  of  a  referee,  giving 
notice  thereof  and  filing  exceptions 
thereto,  has  no  application  to  a  reference 
ordered  by  the  court  for  the  purpose  of 
enabling  it  to  determine  questions  in- 
volved in  a  motion  pending  before  it. 
So  held.  Where,  upon  a  motion  to  open  a 
default,  the  affidavits  being  contradictory 
as  to  when  the  complaint  was  served,  a 
reference  was  ordered  to  take  proofs, 
and  upon  the  coming  in  of  the  report  the 
same  was  confirmed  and  an  order  made 
allowing  defendant  to  answer  upon 
terms. 

In  such  case,  the  hearing  upon  the  referee's 
report  was  but  a  continuation  of  the 
original  motion,  and  the  court  had  no 
power  to  allow  costs  as  for  two  motions. 

Appeal  from  order  of  Special 
Term  confirming  report  of  a  ref- 
eree, and  granting  leave  to  answer 
upon  terms. 

Defendant  moved  to  open  judg- 
ment entered  upon  an  alleged  de- 
fault and  for  leave  to  answer. 
Defendants  claimed  that  the  com- 
plaint was  served  on  the  10th  of 
July,  and  that  the  answer  was 
served  on  the  twentieth  day  there- 
after ;  whilst  plaintiff  claimed  that 
the  complaint  was  served  on  the 
9th  of  July.  The  affidavits  being 
contradictory  the  court  referred 
the  matter  to  a  referee  to  take 
proof  as  to  the  time  when  the  com- 
plaint was  served  and  to  report  to 
the  court.  Tlie  referee  accordingly 
took  proofs  and  reported  the  same 
to  the  court,  together  with  his 
opinion  that  the   complaint  was 
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served  on  the  9th  of  July.  The 
court  thereupon  confirmed  the  re- 
port and  made  an  order  allowing 
defendants  to  answer  upon  pay- 
ment of  $20  motion  costs  and  $12 
disbursements. 

It  is  contended  that  the  report 
not  having  been  filed  in  the  clerk's 
office  in  accordance  with  Rule  30, 
the  court  had  no  power  to  confirm 
it. 

N.  H.  Hill,  for  applts. 

Wiltsie  &  Lewis,  for  respt. 

Haight,  J.— The  matter  re- 
ferred in  the  case  under  considera- 
tion was  pending  before  the  Spe- 
cial Term,  and  the  reference  or- 
dered was  merely  to  aid  the  court 
in  determining  the  questions  in- 
volved in  the  motion.  The  evi- 
dence was  returned  with  the  re- 
port. The  report  of  the  referee 
was  in  nowise  binding  upon  the 
court,  for  it  had  the  power  to  dis- 
regard it  and  draw  its  own  conclu- 
sions from  the  evidence.  51  N. 
Y.,  140.  The  report,  if  filed  with 
the  clerk  under  the  provisions  of 
the  rule,  would  stand  confirmed  if 
no  exceptions  were  filed  after  the 
expiration  of  eight  days.  But  this 
would  not  determine  the  motion, 
for  it  would  still  be  pending  before 
the  Special  Term,  and  the  court, 
as  we  have  stated,  would  not  be 
bound  by  the  report.  For  this 
reason  we  conclude  that  the  rule 
has  no  application  to  references 
made  for  the  purpose  of  aiding  the 
conscience  of  the  court  in  deter- 
mining questions  pending  before 
it,  where  a  referee  is  to  report 
the  evidence,  together  with  his 
opinion  thereon, — ^it  has  reference 
to  the  cases  where  an  order  of  ref- 


erence is  made  under  some  provis- 
ion of  the  statute,  in  which  the 
questions  referred  are  to  be  deter- 
mined by  the  referee.  It  is  con- 
tended on  the  part  of  the  appel- 
lants, that  unless  exceptions  are 
filed  to  the  report,  they  have  no 
opportunity  to  review  the  same. 
This  is  not  the  case,  for  an  oppor- 
tunity is  given  when  the  evidence 
and  report  are  brought  before  the 
Special  Term,  and  again  by  appeal 
from  the  order  made  by  the  Spe- 
cial Term  thereon. 

The  charging  of  the  defendants 
$32  costs  as  a  condition  of  answer- 
ing, for  a  mistake  of  a  single  day, 
doubtless  honestly  made,  is  some- 
what of  a  hardship.  It  is  not  the 
usual  practice  to  order  a  reference 
in  such  a  case,  and  we  think  the 
practice  should  not  be  followed 
except  in  extraordinary  cases, 
where  the  court  is  unable  to  deter- 
mine the  facts  from  the  papers 
read  upon  the  motion.  In  this 
case  there  was  but  one  motion  and 
that  was  to  vacate  the  judgment, 
open  the  default  and  permit  the 
defendants  to  answer.  On  the 
first  hearing  this  motion  was  not 
disposed  of,  but  was  postponed 
until  the  coming  in  of  the  ref- 
eree's report.  The  hearing  upon 
the  return  of  the  referee's  report 
was  but  a  continuation  of  the 
same  motion,  and  we  are  of  opin- 
ion that  the  court  had  no  power  to 
allow  costs  as  for  two  motions. 

Order  modified  by  deducting  $10 
costs,  and  the  appellants  to  have 
ten  days  in  which  to  comply  with 
the  conditions  of  that  order,  etc. 

Smithy  P.J.,,  and  Bradley,  •/., 
concur. 
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EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Emma  C.  Gaige,  respt,  v.  The 
Grand  Lodge  Ancient  Order  of 
United  Workmen,  applt. 

Decided  June,  1887. 

In  an  action  against  a  beneficiary  organi- 
zation to  recover  a  death  benefit,  it  ap- 
peared that  the  deceased  had  been  sus- 
pended, bat  it  was  claimed  that  a  resolu- 
tion' of  the  lodge  had  been  passed  re- 
instating him.  To  prove  this,  an  oflElcer 
of  the  lodge  testified  that  a  letter  shown 
him  was  a  copy  of  one  he  had  written  to 
the  grand  recorder.  The  letter  was  re- 
ceived in  evidence,  against  objection,, 
and  there  was  no  other  evidence  that 
such  resolution  had  been  passed  except 
the  statement  contained  in  this  letter. 
Held,  That  as  It  did  not  appear  that  the 
original  letter  was  lost  or  destroyed,  nor 
that  any  notice  was  served  upon  defend- 
ant to  produce  it,  etc.,  the  copy  was  in- 
admissible as  evidence. 

Appeal  from  judgment  entered 
upon  decision  of  the  court  (m  a 
trial  without  a  jury. 

Action  upon  a  beneficiary  certifi- 
cate issued  to  plaintiff's  husband, 
and  payable  to  her  upon  his  death. 

Under  the  charter  of  the  grand 
lodge  a  member  suspended  for 
nonpayment  of  assessments  could 
only  be  restored  to  membership 
by  making  an  application  in  writ- 
^^Sj  signed  by  himself,  for  such 
restoration,  and  the  same  had  to 
be  presented  at  a  regular  meeting 
of  the  subordinate  lodge  accom- 
panied with  the  amount  due;  and 
thereupon,  if  the  lodge  saw  fit  by 
a  majority  vote,  he  could  be  re- 
stored. Plaintiff  claimed  that  this 
requirement  was  waived  by  a  reso- 
lution passed  by  the  subordinatiO 

Vol  27— No.  8. 


lodge,  providing  for  the  re-instate- 
ment  of  members  then  in  default 
upon  payment  of  dues,  etc.,  in 
arrear;  in  pursuance  of  which 
Gaige's  father  paid  said  arrears  to 
the  financier  of  Gaige's  lodge  the 
day  before  his  death.  To  prove 
the  passage  of  such  resolution 
Shelley,  the  financier  of  said  lodge, 
was  sworn  as  a  witness  and  testi- 
fied that  he  wrote  a  letter  to  Hor- 
ton,  the  grand  recorder  of  the 
lodge,  three  days  after  Gaige's 
death,  explaining  his  suspension, 
stating  the  passage  of  said  resolu- 
tion, and  the  payment  and  receipt 
of  the  dues,  etc.,  in  arrear.  He 
was  then  shown  a  letter  and  asked 
whether  it  was  a  true  copy  of  the 
one  he  i-ef erred  to;  and  he  an- 
swered in  the  affirmative.  The 
letter  was  then  put  in  evidence, 
against  defendant's  objection. 
He  was  then  asked,  '^Did  the 
lodge  at  a  regular  meeting  pass 
the  resolution  referred  to  in  this 
letter  ?" 

Objected  to  as  incompetent  and 
improper,  and  not  the  best  evi- 
dence. Overruled  and  exception 
taken.  Witness  answered,  ^*I 
think  this  was  the  first  meeting, 
Sept.  5,  1885,  after  they  were  sus- 
pended. 

Leroy  AndruSy  for  applt. 

C.  D.  Knappy  for  respt. 

Held,  That  as  it  did  not  appear 
that  the  original  letter  was  lost  or 
destroyed,  nor  that  any  notice 
was  served  upon  defendant  to  pro- 
duce it,  or  any  other  foundation 
laid  for  the  introduction  of  sec- 
ondary evidence,  the  copy  was  in- 
admissible. 

Again,    there    is    no    evidence 
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showing  that  this  resolution  was 
in  fact  passed,  except  as  the  state- 
ment of  it  appears  in  this  letter. 
The  minutes  of  the  meeting  were 
not  produced  or  read  in  evidence. 
And  the  answer  given  by  the  wit- 
ness falls  far  short  of  showing 
that  there  was  in  fact  such  a  reso- 
lution passed. 

Plaintiff  sought  to  show  that 
the  money  paid  to  the  financier  of 
the  subordinate  lodge  was  paid 
over  to  the  grand  receiver  of  de- 
fendant and  retained  by  him,  and 
for  this  purpose  offered  in  evi- 
dence a  receipt  purporting  to  be 
signed  by  the  grand  receiver,  and 
counter-signed  by  the  grand  re- 
corder. Objected  to  upon  the 
ground  that  no  proper  foundation 
had  been  laid  for  the  proof.  Over- 
ruled and  exception. 

Held^  That  as  there  was  no 
proof  or  admission  as  to  the  gen- 
uineness of  the  signatures,  the  re- 
ceipt was  inadmissible. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Haight,  J,;  Smith, 
P.J.y  and  Bradley,  J.,  concur. 


EJECTMENT.     PARTIES. 

N.  Y.  Court  of  Appeals. 

Sisson  et  al.,  respts.,  v.  Cum- 
mings  et  al.,  applts. 

Decided  June  7,  1887. 

Certain  lands  were  conveyed  to  one  C.  re- 
serving the  rights  of  the  grantor  to  land 
under  water.  C.  thereafter  died  leaving 
a  husband  and  children.  Neither  C.  nor 
her  children  had  entered  upon  or  claimed 
the  reserved  portion,  but  it  appeared  that 
the  husband  had.  Held,  That  the  chil- 
dren were  not  bound  by  the  acts  of  their 


father  and  the  joinder  of  them  as  parties 
in  an  action  of  ejectment  was  not  justi- 
fied  by  §  1508. 

This  was  an  action  of  ejectment. 
The  premises  in  question  were  con- 
veyed to  C,  a  married  woman, 
Nov.,  10, 1871,  subject  to  a  reserva- 
tion *'of  all  his  (the  grantor's) 
rights  to  the  land  now  under 
water  beyond  or  southwest"  of  the 
southwest  line  of  the  lot  conveyed. 

C.  entered  into  possession  under 
the  deed  and  occupied  the  house 
and  lot  upon  it  with  her  husband 
and  children  until  her  death,  Jan. 
31,  1875,  when  the  title  descended 
to  her  two  children,  who  are  in- 
fants and  were  made  parties  de- 
fendants therein,  subject  to  the 
life  estate  of  her  husband,  who 
was  also  made  a  defendant.  The 
premises  in  question  are  those  em- 
braced in  the  reservation.  It  did 
not  appear  that  C.  had  ever  en- 
tered upon  them  or  that  C.  or  her 
infant  children  had  ever  claimed 
any  right  or  interest  in  them,  and 
the  answer  of  the  latter  expressly 
avers  that  they  had  no  interest  in 
any  lands  except  those  of  which 
their  mother  was  seized  at  the 
time  of  her  death,  and  they  insist 
that  this  action  cannot  be  main- 
tained against  them.  There  was 
enough  proved  to  entitle  plaintiffs 
to  maintain  an  action  of  ejectment 
against  the  husband  of  C. 

Wayland  F.  Ford,  for  applts. 

Denis  (yBrieriy  for  respts. 

Held,  That  the  infant  defend- 
ants are  not  bound  by  the  acts  of 
their  father,  and  the'  joinder  of 
them  as  defendants  is  not  justi- 
fied by  §  1603  of  the  Code  of  Civil 
Procedure,  which  authorizes  any 
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person  claiming  title  to  or  the 
right  to  possession  of  real  property 
sought  to  be  recovered  in  an  ac- 
tion, as  landlord,  remainderman, 
or  reversioner  or  otherwise  ad- 
versely to  the  plaintiff,  to  be  joined 
as  defendant. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
reversed  as  to  infant  defendants, 
and  new  trial  ordered. 

Opinion  by  Andrews^  J.  All 
concur. 


LARCENY.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  People,  respts.,  v.  Henry  G. 
Luke,  applt. 

Decided  June,  1887. 

Upon  an  indictment  for  larceny  in  obtain- 
ing goods  by  means  of  a  false  representa- 
tion or  pretense,  evidence  of  other  similar 
transactions  at  or  about  the  same  time  is 
competent,  as  bearing  upon  the  question 
of  intent.  Letters  written  by  the  pris- 
oner to  other  dealers,  and  their  replies 
thereto,  and  the  procuring  of  the  goods 
by  means  thereof,  are  admissible  for 
such  purpose;  but  letters  written  long 
after  the  transaction  has  taken  place  are 
not  admissible  for  any  purpose. 

A  letter  written  by  the  prosecutor  to  the 
prisoner  some  time  after  the  obtaining  of 
the  goods  charged  in  the  indictment, 
and  accusing  him  of  bad  faith  and  of 
avoiding  payment,  is  not  admissible ;  it 
is  merely  the  written  declarations  of  the 
prosecutor,  and  is  no  part  of  the  res 
gestae. 

A  letter  written  by  another  dealer  to  the 
prisoner,  about  a  year  previous  to  the 
commission  of  the  offense  charged,  ac- 
cusing him  of  having  swindled  the 
writer  out  of  the  price  of  potatoes,  etc., 
is  no  part  of  the  res  gestae,  and  is  no 
evidence  to  show  that  defendant  ordered 
the  potatoes,  that  the  order  had  been 
filled,  and  the  price  not  paid. 


Appeal  from  judgment  of  con- 
viction of  grand  larceny  in  the 
second  degree  and  from  order  de- 
nying new  trial. 

Defendant  was  engaged  with 
one  Silas  W.  Milliman  in  the  gro- 
cery business  in  Rochester;  the 
business  was  carried  on  in  the 
name  of  S.  Milliman,  defendant 
having  a  power  of  attorney  from 
Milliman  to  carry  on  the  business 
in  his  name,  to  sign  his  name  to 
all  drafts,  checks,  etc.,  and  what- 
ever else  was  necessary  in  the  con- 
duct of  their  business.  In  the 
same  city  there  was  a  man  en- 
gaged in  the  same  business  by 
the  name  of  Samuel  Millman,  who 
was  a  man  of  wealth  and  reputa- 
tion, doing  a  large  business 
throughout  the  country,  and  was 
rated  in  a  commercial  agency  as 
being  worth  150,000.  August  15, 
1885,  defendant  addressed  a  letter 
to  J.  B.  Clement  &  Co.,  Philadel- 
phia, having  a  printed  heading  of 
of  *'  S.  Milliman,  dealer  in  foreign 
and  domestic  fruits,  vegetables, 
etc.,  224  North  Clinton  street, 
Rochester,  N.  Y.  Consignments 
solicited;"  in  which  he  asked  the 
prices  of  certain  fruits  and  vege- 
tables, and  signed  it  '^S.  Milliman, 
per  L."  Subsequently  an  order 
for  ten  baiTels  of  sweet  potatoes 
was  received  by  Clement  &  Co. 
from  these  parties,  which  was 
filled  and  the  price  paid.  On 
Sept.  1,  1886,  a  further  order  was 
received,  signed  *'S.  Milliman," 
for  fifty  barrels,  and  subsequently 
other  orders  were  made  in  the 
name  of  S.  Milliman,  all  of  which 
were  filled  and  the  goods  shipped, 
none   of   which   were   paid   for. 
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The  evidence  showed  that  defend- 
ant wrote  the  letters,  signed  Milli- 
man's  name,  and  generally  took 
charge  of  the  business. 

The  prosecution  claimed  that 
defendant  made  use  of  Milliman's 
name  for  the  purpose  of  deceiving 
dealers  throughout  the  country, 
and  for  that  purpose  he  dropped  the 
^iven  name  '*  Silas  W."  using  only 
the  letter  "S.,"  so  that  the  name 
might  be  easily  taken  for  **  Sam- 
uel "  or  ''  S.  Millman.*'  That  this 
was  a  scheme  to  induce  dealers 
living  at  a  distance  to  consign 
produce  to  him  or  S.  Milliman,  on 
credit.  That  at  the  time  of  pro- 
curing the  property  mentioned  in 
the  indictment  both  defendant 
and  Milliman  were  insolvent  and 
had  no  intention  of  paying  for  the 
same,  and  that  it  was  procured 
with  the  intent  to  cheat  and  de- 
fraud Clement  &  Co. ;  and  for  the 
purpose  of  establishing  this  fraud- 
ulent intent  the  prosecution  intro- 
duced in  evidence  a  large  number 
of  letters  to  other  dealers  Uving  at 
a  distance  throughout  the  country, 
of  the  same  import  as  those  ad- 
dressed to  Clement  &  Co. 

The  prosecution  produced  a  let- 
ter which  was  shown  to  the  wit- 
ness Spears,  who  had  been  at 
work  for  these  parties  in  their 
store,  and  who  testified  that  the 
letter  had  been  received  by  Milli- 
man or  Luke.  The  letter  was 
dated  Philadelphia,  Oct.  8,  1885, 
addressed  to  ''S.  Milliman,"  and 
signed  by  Clement  &  Co.,  in 
which  they  alluded  to  a  visit  to 
Eochester,  and  that  he  shunned 
them  and  kept  out  of  the  way  so 
as  to  avoid  paying  for  the  goods 


ordered,  etc.  The  letter  was  ob- 
jected to,  as  being  nothing  but 
declarations  of  Clement  after  the 
transaction  had  been  closed. 
Overruled  and  exception  taken. 

Patrick  Mclntyrey  for  applt. 

Geo.  Benton^  dist.  atty.,  for  the 
People. 

Held^  That  the  letter  was  im- 
properly admitted. 

Undoubtedly  evidence  of  other 
similar  transactions  at  or  about 
the  same  time  is  competent,  as 
bearing  upon  the  question  of  the 
intent  of  the  person  charged  with 
a  t;riminal  act.  The  letters  writ- 
ten to  these  dealers  and  their  re- 
plies thereto,  when  properly  iden- 
tified, and  the  fact  as  to  whether 
the  goods  were  procured,  was 
doubtless  competent  upon  this 
branch  of  the  case  as  bearing  upon 
the  question  of  intent,  but  letters 
written  by  dealers  long  after  the 
transaction  has  taken  place  are 
not  competent  evidence  for  any 
purpose.  The  letter  was  not  even 
identified  as  having  been  written 
and  sent  by  Clement  &  Co.  to  de- 
fendant, or  MilUman.  If  it  was 
written  by  Clement  &  Co.,  as  it 
purports  to  be,  and  forwarded  to 
Milliman,  it  was  long  after  the 
transaction  charged  in  the  indict- 
ment, and  consequently  no  part  of 
the  res  gestae;  it  does  not  appear 
to  be  more  than  the  declarations 
of  Clement  after  the  transaction, 
and  such  declarations  are  not  evi- 
dence against  a  person  charged 
with  crime. 

Witness  Spears  testified  that 
he  believed  Milliman  did  business 
with  J.  Bland,  of  Baltimore,  in 
the  fall  of  1884.    He  was   then 
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shown  a  letter,  and  answered  that 
it  was  received  from  Bland.  The 
letter  was  dated  Baltimore,  Oct. 
9,  1884,  and  addressed  to  S.  Milli- 
raan,  accusing  him  of  having 
swindled  the  sender  out  of  the 
price  of  potatoes,  etc.  Received 
under  objection. 

Held,  That  the  letter  was  no 
part  of  the  res  gestae,  and  it  was 
not  competent  to  prove  by  it  an 
order  from  defendant  in  the  name 
of  MilUman  for  potatoes  or  other 
produce,  and  that  such  order  had 
been  filled  and  not  paid  for. 

Conviction  reversed  and  new 
trial  granted. 

Opinion  by  Haight,  J.;  Smithy 
P.J.y  and  Bradley,  J.,  concur. 


MARRIED  WOMEN.    NEGO- 
TIABLE PAPER. 

N.  Y.    Court   of   Appeals. 

Noel  et  al.,  appUs.j  v.  Kinney, 
impl'd.,  respt. 

Decided  June  7,  1887. 

Where  property  has  been  purchased  for  a 
married  woman  and  she  has  received  the 
benefit  thereof  she  is  liable  on  a  note 
given  therefor  signed  by  her  husband  in 
a  firm  name  under  which  he  and  she  trans- 
acted business  as  to  her  property,  without 
regard  to  the  question  whether  she  could 
form  a  partnership  with  her  husband. 

This  was  an  action  upon  a  prom- 
issory note.  It  appeared  that  de- 
fendant was  a  married  woman  and 
owned  improved  real  estate;  that 
she  with  her  husband  for  conven- 
ience transacted  business  in  rela- 
tion to  her  property  under  the 
name  of  J.  P.  K.  &  Co. ;  that  the 
note  in  suit  was  given  by  the  hus- 
band, who  signed  it  J.  P.  K.  & 


Co.,  for  the  purchase  price  of  mir- 
rors which  were  placed  in  houses 
belonging  to  the  wife,  under  whose 
authority  they  were  bought  and 
by  whom  they  were  retained .  The 
wife  set  up  coverture  as  a  defense. 

Nicholson  P.  O^Brien.  forapplts. 

O.  Storms  Carpenter,  for  respt. 

Held,  That  the  wife  having  re- 
ceived the  benefit  of  the  mirrors 
purchased,  and  they  having  been 
purchased  for  her,  she  is  liable 
upon  the  note  without  regard  to 
the  question  whether  she  could 
form  a  partnership  with  her  hus- 
band. 53  N.  Y.,  422 ;  61  id.,  512; 
53  id.,  93. 

Judgment  of  General  Term, 
overruling  plaintiff's  exception 
and  dismissing  complaint,  re- 
versed, and  judgment  ordered  on 
verdict  for  plaintiff. 

Opinion  by  Danforth,  J.  AH 
concur. 


MORTGAGE.    LEASE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Philip  F.  Kribbs,  respt.,  v.  Byron 
Alford  et  al.,  applts. 

Decided  June,  1887. 

G.  &  P.  were  the  assignees  of  an  oil  lease, 
which  required  a  certain  number  of  wells 
to  be  drilled  within  specified  times,  but 
the  lessor  afterward  extended  the  time 
and  they  agreed  to  put  down  additional 
wells.  P.  executed  a  mortgage  to  plain- 
tiff upon  his  individual  interest  in  the 
leasehold  premises,  together  with  all  his 
interest  in  oil  wells,  machinery,  struct- 
ures»  fixtures,  etc.,  thereon,  or  thereafter 
to  be  placed  thereon;  and  covenanted 
that  he  would  perform  all  the  conditions 
and  requirements  of  the  lease;  which 
mortgage  was  duly  filed.  Afterward, 
G.  &  P.  assigned  all  their  rights  under 
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the  lease  to  defendants,  who  entered  into 
possession  and  put  down  the  wells  re- 
quired by  the  lease.  Held,  That  the 
mortgage  became  a  lien  upon  the  wells, 
fixtures  and  appliances  put  upon  the 
premises  by  defendants  in  accordance 
with  the  requirements  of  the  lease. 

Appeal  from  judgment  of  fore- 
closure and  sale  entered  upon  the 
report  of  a  referee. 

Johnson,  the  owner  of  certain 
premises,  leased  to  A.  for  the 
period  of  twelve  years  the  exclu- 
sive right  to  produce  oil  and  gas 
from  the  same.  A.  assigned  his 
interest  in  the  lease  to  G.  &  P.  P. 
executed  a  mortgage  to  plaintiff 
upon  his  undivided  interest  in  the 
leasehold  premises,  together  with 
all  his  interest  in  the  oil  wells, 
machinery,  structures,  fixtures, 
etc.,  thereon,  or  thereafter  to  be 
placed  thereon.  This  mortgage 
was  duly  filed  and  re-filed.  G.  & 
P.  afterward  assigned  all  their 
rights  under  the  lease  to  defend- 
ants. The  lease  required  a  cer- 
tain number  of  wells  to  be  drilled 
within  certain  fixed  times.  When 
the  lease  was  assigned  to  G.  &  P., 
Johnson,  the  lessor,  extended  the 
time  for  drilling  the  wells,  and 
they,  in  turn,  agreed  to  put  down 
other  wells  within  the  time  desig- 
nated. The  question  was  whether 
the  mortgage  became  a  lien  upon 
the  wells,  fixtures,  boilers  and 
machinery  that  were  subse- 
quently put  upon  the  leasehold 
premises  by  defendants. 

t/.  H.  Waring^  for  applts. 

C.  D.  Dwinelle  and  J.  Arthur 
Corbin,  for  respt. 

Held,  That  the  lien  of  the  mort- 
gage extended  to  the  wells,  fix- 


tures and  appliances  put  upon  the 
premises  by  defendants,  in  accord- 
ance with  the  requirements  of  the 
lease,  after  the  making  and  de- 
livery of  the  mortgage. 

P.  in  his  mortgage  covenanted 
that  he  would  perform  each  and 
every  condition  and  requirement 
of  the  lease,  according  to  its  true 
tenor  and  spirit.  In  other  words, 
he  agreed  with  plaintiff  to  go  on 
and  put  down  the  wells  required 
by  the  lease  and  the  agreement 
with  the  lessor  extending  the 
time,  and  to  give  plaintiff  a  lien, 
by  this  mortgage,  upon  such  wells, 
structures,  fixtures,  etc.  Defend- 
ants, after  taking  assignment  of 
lease  from  G.  &  P.,  entered  into 
possession  and  performed  its  con- 
ditions by  putting  down  the  wells 
therein  called  for.  In  doing  so 
they  but  carried  out  the  covenant 
of  P.  embraced  in  his  mortgage 
to  plaintiff.  But  they  contend 
that  they  did  not  know  of  this 
mortgage.  They  went  to  the 
town  clerk's  office  and  made  a 
search  but  could  not  discover  it. 
But  the  mortgage  was  there  on  file, 
and  their  failure  to  discover  it 
was  no  fault  of  plaintiff.  They 
are  consequently  chargeable  with 
constructive  notice,  and  the  lien 
of  the  mortgage  is  not  affected  by 
their  failure  to  find  it. 

Appellants  contend  that  there 
had  been  a  forfeiture  of  the  lease 
by  G.  &  P.  before  assignment  to 
defendants. 

Held,  That  as  the  lessor  had 
not  claimed  a  forfeiture,  but 
waived  it  by  extending  the  time 
for  performance,  appellants  could 
not  take  advantage  of  a  breach  of 
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the  conditions  and  insist  upon  a 
forfeiture. 

Judgment  afiSrmed. 

Opinion  by  Haighty  J.;  Smithy 
P.J.J  and  Bradley y  J.,  concur. 


RAILROADS.    MASTER  AND 
SERVANT. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dbpt. 

Charles  H.  Dwinelle,  applt.,  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
respt. 

Decided  June  18,  1887. 

When  a  sleeping  car  porter  is  not  engaged 
about  the  transportation  of  passengers 

.  and  not  on  the  train  by  which  the  pas- 
senger is  to  be  transported  or  connected 
therewith  the  relation  of  master  and  ser- 
vant does  not  exist  between  him  and  the 
railroad  company,  and  the  latter  is  not 
liable  for  his  acts. 

Appeal  from  judgment  entered 
on  dismissal  of  complaint. 

Action  to  recover  for  injuries 
caused  by  an  assault  by  a  sleeping 
car  porter.  Plaintiff  entered  a 
sleeping  car  attached  to  one  of  de- 
fendant's trains  at  Geneva  and 
bought  a  ticket  to  New  York  from 
the  porter  in  charge.  The  train, 
instead  of  reaching  New  York  in 
the  morning,  was  at  that  time 
switched  on  a  side  track  near 
TJtica  by  reason  of  a  washout. 
Plaintiff  was  informed  that  pas- 
sengers would  be  transferred  by  a 
temporary  train.  The  porter  de- 
livered up  the  passage  ticket  and 
carried  plaintiff's  luggage  to  the 
other  train,  as  the  sleeping  car  was 
going  no  further.  As  the  porter 
was  leaving  plaintiff  demanded 
the   sleeping  car  ticket  and  the 


porter  replied  that  he  had  to  show 
it  to  the  company.  He  walked 
some  distance  with  him  and 
showed  him  the  sleeping  car  con- 
ductor that  was  going  with  them, 
but  refused  to  tell  the  conductor 
that  plaintiff  had  a  right  to  a  sec- 
tion to  New  York,  and  was  again 
leaving,  when  plaintiff  said  "  You 
must  not  l^ave  me  without  giving 
me  some  satisfaction  in  this  busi- 
ness." The  porter  turned  and 
said  ' '  Take  your  hand  off  me  or  I'll 
hit  you,"  and  then  struck  plain- 
tiff. 

Defendant  moved  for  a  nonsuit 
on  the  grounds  that  no  cause  of 
action  against  defendant  was 
made  out;  that  the  act  complained 
of  was  not  within  the  scope  of  the 
authority  of  the  person  who  did 
the  act,  and  that  it  was  not  done 
by  any  servant  of  defendant  while 
engaged  in  performing  any  duty 
which  defendant  owed  plaintiff. 
The  motion  was  granted. 

Hugh  ColCy  for  applt. 

Frank  LoomiSy  for  respt. 

Heldy  No  error.  That  the  por- 
ter was  not  to  be  deemed  a  servant 
of  defendant.  It  is  undoubtedly 
true  that  defendant's  servants 
were  bound  to  exercise  due  care, 
even  though  plaintiff  was  not  act- 
ually on  one  of  its  cars,  to  protect 
him  from  assault,  but  as  the  act 
was  not  one  to  be  foreseen,  and 
consequently  could  not  be  guarded 
against,  there  is  no  evidence  of 
want  of  care  in  that  respect,  and 
plaintiff  must  recover,  if  at  all, 
upon  the  ground  that  the  assault 
was  committed  by  one  of  defend- 
ant's servants  while  engaged  in 
the    business    of   defendant.      It 
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might  be  true,  that  under  the  rule 
laid  down  in  76  N.  Y.,  402,  if  the 
assault  in  question  had  been  com- 
mitted upon  plaintiff  while  upon 
the  train  that  the  railroad  com- 
pany would  have  been  liable,  al- 
though the  dispute  was  about 
sleeping  car  accommodation 
which,  under  the  law  of  1858, 
might  legally  be  furnished  by  an- 
other party;  but  it  would  be  en- 
larging the  rule  that  the  porters 
on  these  cars  are  constructively 
the  servants  of  the  railroad  com- 
pany to  an  unnecessary  extent  to 
hold  that  when  porters  of  these 
cars  are  in  nowise  engaged  about 
the  transportation  of  the  passen- 
gers, and  are  not  on  the  train  and 
have  no  connection  therewith  the 
relation  of  master  and  servant  ex- 
ists even  constructively  between 
such  porter  and  the  railroad  com- 
pany. 

In  the  case  at  bar  the  porter  was 
in  nowise  engaged  in  the  business 
of  the  transportation  of  plaintiff. 
Plaintiff  had  been  transferred  to 
another  train,  with  which  the  por- 
ter had  no  connection.  He  had 
given  up  the  passage  ticket  to 
plaintiff,  had  transferred  his  small 
luggage  to  the  other  train,  and 
had  gone  a  considerable  distance 
from  the  train,  followed  or  accom- 
panied by  plaintiff  without  any 
invitation  of  his,  plaintiff  follow- 
ing him  for  the  purpose  of  secur- 
ing sleeping  accommodation  on 
the  other  side  of  the  washout,  with 
the  furnishing  of  which  defendant 
had  nothing  to  do.  If  defendant 
furnished  transportation  that  was 
all  it  was  required  to  do  by  its 
contract;  and  if,  in  his  anxiety  to 


secure  something  beyond  that  to 
which  he  may  have  been  entitled 
from  somebody  else  plaintiff  met 
with  an  obstruction  from  which 
he  suffered  damage  defendant  can- 
not be  held  liable  therefor. 

Judgment  affirmed,  with  costs. 

Opinion  by  Van  Brunt^  P.J.; 
Daniels  and  Bartletty  JJ.^  concur. 


CORPORATIONS.     TRUSTEES. 

N.  Y.  Court  of  Appeals. 

Whitaker,  applt.y  v.  Masterton 
et  al.,  respts. 

Decided  June  28,  1887. 

In  the  annual  report  of  the  trustees  of  a 
manufacturing  corporation  the  amount 
of  capital  paid  in  cash  is  not  required  to 
be  separately  stated. 

Aflfirming  8.  C,  21  W.  Dig.,  200. 

This  action  was  brought  to  re- 
cover a  balance  unpaid  on  certain 
promissory  notes  against  the  trus- 
tees of  a  corporation  organized 
under  the  Gteneral  Manufacturing 
Act,  Laws  of  1848,  Chap.  40,  to 
enforce  their  liability  as  such  aris- 
ing out  of  their  failure  to  publish 
and  file  an  annual  report  as  re- 
quired by  §  14  of  said  act.  It  ap- 
peared that  the  report  objected  to 
stated  the  amount  of  the  capital 
to  be  $50,000,  **  amount  of  the  cap- 
ital paid  in  $50,000,  all  of  which 
has  been  paid  in  cash,  patent 
rights,  merchandise,  machinery, 
accounts,  etc.,  necessary  to  the 
business,  and  for  which  stock  to 
the  amount  of  the  value  thereof 
has. been  issued  by  the  company. 
Amount  of  the  existing  debts  of 
the  company  do  not  exceed 
$38,500.''     This   report    did    not 
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state  the  proportion  of  the  capital 
paid  in  cash. 

George  F.  N.  Baldwin^  for 
applt. 

Flamen  B.  Candler^  for  respts. 

Heldy  That  the  report  was  in 
form  in  full  compliance  with  all  the 
section  required,  therefore  no  pen- 
alty was  incurred,  as  no  statement 
of  the  proportion  paid  in  cash  was 
required.  The  section  in  question 
being  highly  penal  its  scope  should 
not  be  enlarged  by  construction  or 
implication.  63  N.  Y.,  62;  64  id., 
173;  80  id.,  138;  103  id.,  425. 

Judgment  of  (Jeneral  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Earl^  J.    All  concur. 


CONTRACT.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

James     C.     Stout,     respt.,     v. 
Thomas  Jones,  applt. 
Decided  June,  1887. 

Where  the  provision  of  a  building  contract 
requiring  the  work  to  be  completed  with- 
in a  specified  time  has  been  waived  by 
the  owner  he  is  not  entitled  to  recover 
damages  by  reason  of  the  non-completion 
of  the  building  within  the  time  specified. 

Evidence  as  to  whether  work  on  a  building 
contract  was  delayed  by  putting  it  off  till 
spring  is  incompetent,  as  the  fact  could 
be  determined  without  the  aid  of  the 
opinion  of  experts. 

A  requirement  of  the  contract  that  orders 
for  extra  work  and  material  shall  be  in 
writing  and  signed  by  the  parties  may 
be  waived  by  their  acts. 

Appeal  from  judgment  entered 
upon  report  of  referee. 

Action  to  recover  a  balance  due 
on  a  building  contract  and  also  a 
sum  for  extra  work  and  material. 

Vol.  27— No.  8a. 


The  contract  was  made  Nov.   9, 

1882,  by  which  plaintiff  was  to  re- 
move an  old  building  and  erect  a 
new  one  upon  the  site  thereof  ;  the 
work  to  be  completed  June  16, 

1883,  and  in  default  thereof  plaintiff 
agreed  to  pay  $10  per  diem  for 
every  day  thereafter.  Work  was 
immediately  commenced  and  con- 
tinued until  Nov.  25,  when  defend- 
ant told  plaintiff  that  he  con- 
cluded not  to  have  the  old  building 
taken  down  until  spring,  as  they 
wanted  it  to  use  during  the  winter; 

.  plaintiff  replied  that  in  such  case 
he  could  not  complete  the  work  by 
June  1 ;  defendant  repeated  his 
desire  and  said  he  would  let  him 
know  in  the  spring  when  to  com- 
mence work  upon  it.  Thereupon 
plaintiff  discharged  his  men  em- 
ployed for  the  purpose  of  removing 
the  building.  March  24,  1883, 
plaintiff  was  notified  to  commence 
tearing  down  the  old  building, 
which  he  did  at  once.  At  this 
time  the  ground  was  frozen,  and 
considerable  delay  was  caused  in 
digging  the  cellar ;  heavy  rains 
came  on,  filling  the  excavation 
with  water,  which  delayed  the 
completion  of  the  cellar  for  about 
one  month.  The  building  was  com- 
pleted Dec.  25,  and  turned  over  to 
defendant. 

The  referee  found  that  the 
failure  to  complete  the  work  with- 
in the  agreed  time  was  caused  by 
defendant's  act  in  preventing  plain- 
tiff from  taking  down  the  old 
building,  thus  delaying  and  re- 
tarding the  progress  of  the  work 
upon  the  new.  Defendant  claimed 
the  damages  fixed  for  not  comple- 
ting June  1,  and  argued  that  plain- 
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tiff  waa  not  retarded  in  bis  work 
to  the  extent  of  one  hundred  and 
ninety  three  days :  that  in  the 
winter  season  he  could  not  work 
with  the  same  advantage  as  he 
could  in  summer.  Whilst  plain- 
tiff contends  that  the  old  building 
could  have  been  removed  in  Nov., 
the  cellar  completed  and  the  walls 
put  up,  and  thus  the  delay  occa- 
sioned by  the  spring  rains  could 
have  been  avoided. 

Payne  &  O^BrieUy  for  applt. 

Woodin  &  Warren^  for  respt. 

Haight,  J. — We  do  not  think  it 
necessary  to  speculate  upon  these 
claims,  for  the  question  for  our 
determination  is  whether  or  not 
defendant  has  waived  the  pro- 
vision of  the  contract  requiring 
the- new  building  to  be  constructed 
on  or  before  June  15.  Upon  this 
question  defendant  himself  con- 
cedes that  he  gave  plaintiff  until 
Sept  1,  or  until  his  return  from 
Europe,  which  was  shortly  there- 
after. Plaintiff,  on  the  other 
hand,  claims  that  there  was  no 
limit  to  the  time  fixed  in  which 
the  buildings  should  be  completed, 
after  the  arrangement  was  made 
to  postpone  the  taking  down  of 
the  old  building  until  the  next 
spring.  Upon  this  conflict  of  evi- 
dence the  referee  has  found  for 
plaintiff,  and  we  cannot  say,  on 
review,  that  such  finding  is  against 
the  weight  of  evidence.  If  this 
provision  of  the  contract  was 
waived  defendant  is  not  entitled 
to  recover  damages  by  reason 
of  the  non- completion  of  the 
building  within  the  time  specified. 
89  N,  Y.,  666  ;  36  id.,  388  ;  102  id., 
206. 


A  witness  for  plaintiff  testified 
as  to  time  of  commencing  tearing 
down  the  old  building,  the  delays 
occasioned  by  the  frost  and  rains 
while  engaged  in  excavating  for  a 
cellar.  Upon  cross-examination 
he  was  asked  :  ''In  your  opinion 
did  it  delay  the  work  by  putting  it 
off  till  spring  ( "  Objected  to  and 
excluded. 

Heldy  Incompetent,  as  the  fact 
could  be  determined  without  the 
aid  of  the  opinion  of  experts. 

The  order  for  extra  work  and 
material  was  not  in  writing  and 
signed  by  the  parties,  as  required 
by  the  contract. 

Heldy  Immaterial,  as  the  require- 
ment was  waived  by  the  acts  and 
conduct  of  the  parties.  102  N.  Y., 
87;  93  id.,  676. 

Judgment  affirmed. 

Smithy  P.J.y  and  Bradley ,  •/., 
concur. 


ADULTERATED  MILK.     EVI- 
DENCE. 

N.  Y.  Court  op  Appeals. 

The  People,  respts.^  v.  Kibler, 
applt. 

Decided  July  1,  1887. 

In  a  prosecution  under  Chap.  183,  Laws  of 
1885,  for  selling  adulterated  milk  evi- 
dence of  an  absence  of  criminal  intent  is 
inadmissible;  the  act  alone,  irrespective 
of  its  motive,  constitutes  the  crime. 

Defendant  was  convicted  for 
selling  adulterated  milk,  under 
Chap.  183,  Laws  of  1885,  as  amend- 
ed by  Chap.  458,  Laws  of  1885. 
Section  1  provides  that  "no  person 
or  persons  shaU  sell  or  exchange, 
or  expose  for  sale  or  exchange, 
any  unclean,  impure,  unhealthf  ul, 
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adulterated  or  unwholesome  milk/' 
It  was  proved  that  defendant  had 
sold  milk  falling  below  the  stand- 
ard fixed  by  the  act.  Defendant 
offered  to  show  an  absence  of 
criminal  intent,  but  the  offer  was 
rejected. 

Oiles  Sttlwelly  for  applt. 

Cteorge  T.  Quinby,  for  respts. 

Heldy  No  error;  that  knowledge 
or  intention  forms  no  element  of 
the  offense.  The  act  alone,  irre- 
spective of  its  motive,  constitutes 
the  crime.  101  N.  Y.,  634;  87 
Hun,  323. 

An  exception  was  taken  to  a 
portion  of  the  charge  of  the  court, 
construing  the  provision  of  the 
statute  relating  to  skimmed  milk. 

Heldy  That  this  exception  was 
not  available,  as  that  question  was 
not  in  the  case. 

Order  of  General  Term,  a£Srm- 
ing  judgment  on  verdict  convicting 
defendant,  aflSrmed. 

Opinion  by  Finchy  J.  All  con- 
cur, except  RapallOy  J.,  not  voting, 
and  Peckhaniy  J*.,  absent. 


RAILROADS.     AMENDMENT. 

N.  Y.  SupREJffE  Court.    General 
Term.    Pipth  Dept. 

In  re  application  of  The  Roches- 
ter, Homellsville  &  Lackawanna 
R.  Co.,  respt.y  to  acquire  lands  of 
Francis  G.  Babcock  et  al.  applts. 

Decided  June,  1887. 

In  prooeedings  to  acquire  lands  for  a  rail- 
road, the  petition  omitted  to  state  the 
residences  of  the  persons  interested  in 
the  lands  proposed  to  he  taken.  Held, 
That  as  such  persons  had  appeared  by 
attorneys,  this  was  sufficient  to  give  the 
court  jurisdiction,  without  an  amend- 


ment, but  the  amendment  was  one  which 
the  court  had  power  to  make  in  its  dis- 
cretion. 
The  presumption  is  that  a  foreign  company, 
organized  for  the  construction  of  rail- 
roads, is  authorized  by  its  charter  or  the 
laws  of  its  creation  to  take  and  hold 
stock  in  a  railroad  company  of  this  State, 
and  the  burden  of  proof  rests  upon  those 
who  assert  the  contrary. 

Appeal  from  order  confirming 
report  of  referee  and  appointing 
commissioners  of  appraisal. 

The  petition  for  appointment  of 
commissioners  omitted  to  state  the 
residences  of  the  persons  interested 
in  the  lands  proposed  to  be  taken; 
but  the  Special  Term  made  an 
order  permitting  an  amendment 
to  supply  the  omission. 

F.  S.  Smith,  for  respt. 

J.  M.  StevenSy  for  applt.  RR. 
Co. 

E.  F.  Babcocky  for  the  land- 
owners. 

Held,  That  as  the  persons  so  in- 
terested had  appeared  by  attor- 
neys, this  was  sufficient  to  give 
the  court  jurisdiction,  notwith- 
standing the  defect  in  the  petition, 
without  an  amendment;  but  the 
amendment  was  one  which  the 
court  had  power  to  make  in  its 
discretion,  and  appellants  were 
not  prejudiced  thereby.  67  N.  Y., 
371. 

It  was  contended  that  petitioner 
has  not  complied  with  all  of  the 
pi-e-requisites  required  by  statute 
to  confer  jurisdiction  to  appoint 
commissioners;  that  $10,000  for 
each  mile  of  the  proposed  road 
had  not  been  subscribed  to  the 
capital  stock,  as  The  General  Con- 
struction Company,  a  subscriber 
for  1,776  shares,  aggregating  $177,- 
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600,  had  no  power  to  subscribe 
for  stock,  that  its  subscription  was 
ultra  vires  and  void.  It  does  nyt 
clearly  appear  whether  the  Con- 
struction company  was  a  corpora- 
tion or  co-partnership,  or  what  it 
was.  It  was  a  company  organized 
under  the  laws  of  New  Jersey  for 
constructing  railroads,  and  the 
treasurer  testified  that  he  sub- 
scribed for  this  stock. 

Heldy  That  this  made  out  a 
prima  facie  case,  for  in  the  ab- 
sence of  evidence  to  the  contrary 
it  cannot  be  assumed  that  it  was 
not  authorized  to  subscribe  for, 
take  and  hold  stock  in  a  railroad 
company.     79  N.  Y.,  454. 

Milbank  v.  N.  Y.  Lake  Erie  & 
Western  R.  Co.,  64  Barb.,  20,  is  not 
iii  conflict  with  this  view,  for  there 
it  was  a  competing  railroad  com- 
pany, organized  under  the  laws  of 
this  State,  that  had  purchased  and 
acquired  the  stock  in  another  rail- 
road. It  was  held  that  such  com- 
pany was  not  authorized  by  its 
charter  to  purchase  stock  in  an- 
other company,  unless  it  acquired 
the  stock  in  payment  of  some  debt 
or  claim.  But  this  has  no  applica- 
tion to  a  construction  company, 
for  in  many  cases  these  companies 
are  paid  in  part  for  the  work  per- 
formed in  constructing  the  rail- 
road out  of  the  capital  stock.  For 
aught  that  appears,  this  company 
may  have  been  specially  author- 
ized to  subscribe  for  stock  in  rail- 
roads. At  least  the  burden  of 
showing  that  it  was  not  rests  upon 
appellants.    99  N.  Y.,  12. 

Whether  or  not  the  proposed 
embankment  along  the  river  will 
cause  injury  to  other  lands  is  not 


properly  before  us  for  considera- 
tion in  these  proceedings. 

Order  affirmed. 

Opinion  by  Haight,  J,;  Smith, 
P.J.J  and  Bradley y  */.,  concur. 


CRIMINAL  LAW.    EVIDENCE. 

N.  Y.  Court  of  Appeals. 

The  People,  applts.,  v.  Elliott, 
respt. 

Decided  June  28,  1887. 

Evidence  sufficient  to  corroborate  the  evi- 
dence of  an  accomplice. 

Defendant  was  indicted  for  the 
crime  of  forgery  in  the  second  de- 
gree charged  with  the  second 
offense.  He  was  convicted  and 
sentenced  to  imprisonment.  The 
principal  evidence  against  him 
was  that  of  the  accomplice.  It 
was  also  proved  by  other  testimony 
that  the  defendant  had  once  be- 
fore been  tried  and  convicted  of 
the  same  crime ;  that  he  and  the 
accomplice  were  acquaintances 
and  associates;  that  for  some  days 
prior  to  the  commission  of  the 
offense  he  was  in  the  city  where  it 
was  committed  under  an  assumed 
name,  although  he  had  no  apparent 
business  there  and  did  not  explain 
his  presence.  The  defendant  when 
arrested,  by  his  actions  and  con- 
versation, indicated  that  he  knew 
about  the  forgery. 

Oeorge  A.  Benton,  for  applts. 

P.  E,  Chamberlain,  Jr.,  for 
respt. 

Held,  That  there  was  sufficient 
corroborative  evidence  to  satisfy 
the  requirements  of  §  899,  Code  of 
Crim.  Procedure. 

It  is  not  necessary  that  the  cor- 
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roborative  evidence  of  itself  should 
be  sufficient  to  show  the  commis- 
sion of  the  crime  or  to  connect  the 
defendant  with  it.  It  is  sufficient 
if  it  tends  to  connect  the  defend- 
ant with  the  commission  of 
the  crime.  The  corroborative  evi- 
dence need  not  be  wholly  incon- 
sistent with  the  theory  of  the  de- 
fendant's innocence.  Before  sub- 
mitting the  case  to  the  jury  the 
court  should  be  satisfied  that  there 
is  some  corroborative  evidence 
tending  to  connect  the  defendant 
with  the  commission  of  the  crime. 
When  there  is,  it  is  for  the  jury 
to  determine  whether  the  corrobo- 
ration is  sufficient  to  satisfy  them 
of  the  defendant's  guilt.  104  N. 
Y.,  691;  103  id.,  182. 

Judgment  of  General  Terra, 
reversing  judgment  of  conviction, 
reversed,  and  judgment  of  convic- 
tion affirmed. 

Opinionhy  Earl,  J.   AH  concur. 


NEGOTIABLE  PAPER.    BONA 
FIDE  HOLDER. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Elias  M.    Moyer  v.    Augustus 
Urtel  et  al. 

Decided  June,  1887. 

The  rule,  that  where  a  promissory  note  is 
made  tor  the  accommodation  of  the  payee, 
bat  without  restriction  as  to  its  use,  an 
indorsee  taking  it  in  good  faith  as  col- 
lateral security  for  an  obligation  incurred 
for  the  payee  and  indorser  occupies  the 
position  of  a  holder  for  value  and  can 
recover  thereon  against  the  maker,  ap- 
plied. 

Motion  for  judgment  upon  a  ver- 
dict directed  by  the  court  subject 


to  the  opinion  of  the  General  Term. 

Action  to  recover  upon  a  prom- 
issory note  made  by  defendant 
Urtel  payable  to  the  order  of  J.  F. 
&  J.  C.  Schad,  who  indorsed  and 
delivered  the  same  to  plaintiff  as 
collateral  security  for  his  indorse- 
ment of  their  note  of  $1,000,  and 
as  indemnity  against  all  liability, 
losses,  etc.,  he  might  incur  by 
reason  of  such  indorsement,  and 
of  any  renewals  thereof.  John  F. 
Schad  died,  and  upon  maturity  of 
the  $1,000  note  his  administrator, 
Chas.  H.  Schad,  procured  plaintiff 
and  Urtel  to  indorse  another  note 
for  $800,  with  which  he  agreed  to 
take  up  and  renew  the  $1,000  note, 
paying  the  balance  in  cash,  which 
he  accordingly  did.  When  the 
$800  note  became  due  plamtiff,  at 
the  request  of  said  Schad,  again 
indorsed  another  note  for  $800  to 
take  up  and  renew  the  former  note. 
Plaintiff  from  time  to  time  con- 
tinued to  indorse  notes  of  like 
amount  for  said  Chas.  H.  Schad,  he 
paying  the  preceding  notes  in  like 
manner,  except  two  notes  of  $800 
each,  which  were  both  paid  by  and 
delivered  up  to  plaintiff. 

The  note  in  suit  was  an  accom- 
modation note,  but  this  fact  was 
not  known  to  plaintiff. 

David  Millar,  for  plaintiff. 

E.  a  Hart  J  for  defendant. 

Haight,  J. — It  is  contended  that 
plaintiff  had  no  right  to  allow  any 
part  of  the  $1,000  note  to  be  re- 
newed by  indorsing  the  $800  note 
and  thus  relieving  J.  C.  Schad,  who 
stood  in  the  position  of  a  surety 
between  himself  and  J.  F.  Schad, 
but  which  was  unknown  to  plain- 
tiff. But  it  appears  that  defendant 
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Urtel  also  indorsed  this  note  prior 
to  plaintiff,  and  knowing  the  facts 
and  the  use  that  was  to  be  made 
of  it,  he  must  be  deemed  to  have 
assented  to  this  arrangement ;  but 
if  this  were  not  so,  J.  C.  Schad 
was  an  indorser  upon  the  note  in 
suit,  which  was  duly  protested 
when  it  became  due,  and  he  was 
charged  as  such  indorser,  so  that 
his  liability  still  continues  and  to 
the  same  extent  as  defendant 
Urtel's. 

It  is  further  contended,  that  the 
transactions  between  plaintiff  and 
Chas.  H.  Schad  operated  as  a  pay- 
ment of  the  $1,000  note,  and  not 
as  a  renewal  of  it ;  that  a  renewal 
extended  the  time  for  payment, 
and  that  defendant  being  a  surety 
merely  was  released  ;  but  the  evi- 
dence shows  that  on  each  occasion 
when  Schad  procured  plaintiff  to 
indorse  another  note  for  $800  it 
was  with  the  agreement  and 
understanding  that  it  was  to  be 
used  to  renew  the  former  note. 
This  being  the  agreement  between 
Schad  and  plaintiff,  it  does  not 
appear  to  us  to  be  material  as  to 
the  manner  in  which  Schad  pro- 
cured the  former  note  to  be  taken 
up. 

It  is  unquestioned  that  the 
money  derived  upon  the  discount 
of  these  notes  was,  in  each  case, 
used  to  take  up  the  former  note. 

But  it  does  not  appear  to  be 
necessary  to  determine  whether 
the  $1,000  note  was  in  fact  re- 
newed or  paid,  for  if  the  latter, 
$800  of  it  was  paid  out  of  the 
money  procured  upon  the  discount 
of  plaintiff's  note,  which  he  sub- 
sequently paid,  and  by  referring 


to  the  agreement  we  find  that  it 
fully  covers  and  protects  him  in 
the  obligation  thus  incurred  and 
paid.  Plaintiff  is  not  seeking  to 
recover  of  defendant  by  reason  of 
any  liability  of  his  upon  the  $1,000 
note,  or  either  of  the  $800  notes 
that  were  subsequently  given  in 
renewal.  He  is  only  seeking  to 
recover  of  him  upon  his  note  to 
the  Schads,  which  was  turned  out 
to  plaintiff  as  collateral  security, 
and  which  he  took  in  good  faith 
relying  upon  the  promise  of  de- 
fendant as  embraced  in  his  note. 
No  restrictions  appear  as  to  the 
manner  in  which  the  Schads  were 
to  use  this  note,  and  the  rule  is 
that  where  a  promissory  note  is 
made  for  the  accommodation  of  the 
payee,  but  without  restriction  as 
to  its  use,  an  indorser  taking  it  in 
good  faith  as  collateral  security 
for  even  an  antecedent  debt  of  the 
payee  and  indorser,  occupies  the 
position  of  a  holder  for  value,  and 
can  recover  thereon  against  the 
maker.   69  N.  Y.,  502;  9  Daly,  446. 

Judgment  ordered  for  plaintiff 
upon  the  verdict. 

Smithy  P.J.y  and  Bradley ^  J., 
concur. 


ATTORNEYS. 

N.  Y.  Court  of  Appeals. 

Starin,   applt.y  v.  The   Mayor, 
etc.,  of  N.  Y.,  respty 

Decided  June  7,  1887. 
In  the  absence  of  an  agreement,  the  com- 
pensation of  an  attorney  is  not  in  all 
cases  oo-eztensive  with  the  taxable  costs; 
in  an  ordinary  case  or  a  small  number  of 
cases  the  taxable  costs  might  furnish  a 
fair  compensation,  but  for  services  in  an 
enormous  number  of  oases  inTolving  no 
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oomplicated  questions  of  law  and  only 
the  most  simple  question  of  fact  an  al- 
lowance of  taxable  costs  in  each  case 
would  be  grossly  excessive. 

This    action    was   brought   by 
plaintiff  as  assignee  of  an  attorney 
appointed  by  the  excise  commis- 
sioners in  the  city  of  New  York  to 
prosecute  an  action  for  violation 
of  the  excise  laws  in  said  county. 
No  agreement  was  made  as  to  the 
compensation   of   said    attorney. 
His   active    work  was    included 
within  four  years,  during  which 
time  be  commenced  14,915  actions 
for  violations  of  the  law  of  selling 
liquor   without   a  license.     The 
names  of  the  defendants  were  re- 
ported to  him  from  the  commis- 
sioners of  excise,  with  the  dates 
of  the  alleged  violations,  and  said 
names  were  then  filled  in  printed 
summons  and  complaints.    In  8,- 
656  of  such  actions  the  defendants 
appeared,  a  majority  by  one  attor- 
ney, and  put  in  answers  which  were 
simply  general  denials.    In  1,054 
of  these  actions  judgments  were 
taken  by  default  on  application  to 
the  court  and  executions  issued 
thereon.    In  1,243,  notices  of  trial 
were  ^  ven  and  they  were  placed  up- 
on thecalendar  and  remained  there- 
on twelve  terms,  although  after 
the  trial  of  four  or  five  the  judges 
refused   to   try  any  more.    The 
county  paid  the  disbursements  for 
printing,  county  clerk^s  and  sher- 
iff's  fees.    The  whole   sum   dis- 
bursed by  the  attorney  for  clerk 
hire  and  other  expenses  amounted 
to  between  $3,000  and  $4,000.    He 
collected  and  appropriated  to  his 
own  use  costs  and  penalties  in  these 
actions  amounting  to  $10,000.  The 


referee  before  whom  the  case  was 
tried  held  that  the  plaintiff  was 
entitled  to  recover  the  taxable 
costs  in  all  of  said  actions  after 
deducting  the  amount  already  re- 
ceived by  him.  On  appeal  the 
General  Term  reversed  the  judg- 
ment entered  upon  the  report  of 
the  referee,  the  order  stating  that 
it  was  upon  the  facts  as  well  as 
the  law,  and  plaintiff  appealed 
from  the  order  granting  a  new  trial 
to  this  court. 

A.  J.  Vanderpoelj  for  applt. 

D.  J.  Dean,  for  respt. 

Held,  That  the  judgment  was 
reviewable  here;  that  the  compen- 
sation of  the  attorney,  although 
there  was  no  agreement,  was  not 
necessarily  co-extensive  with  the 
taxable  costs;  that  plaintiff  as 
assignee  of  the  attorney  was  enti- 
tled to  recover  w^at  his  services 
were  reasonably  worth.  45  N.  Y., 
196,  202;  42  Super.  Ct.,  126. 

As  a  mere  measure  of  compen- 
sation for  services  as  an  attorney 
performed  in  an  ordinary  case,  or 
in  a  small  number  of  such  cases, 
the  rule  that  the  attorney  is  enti- 
tled to  the  taxable  costs  in  every 
case  may  furnish  a  fair  rate  of 
compensation,  but  upon  a  question 
of  compensation  for  services  per- 
formed in  an  enormous  number  of 
cases  involving  no  complicated 
questions  of  law  and  only  the  most 
simple  questions  of  fact,  an  allow- 
ance of  taxable  costs  in  each  case 
would  be  grossly  excessive. 

Scott  V.  Elmendorf,  12  Johns., 
815;  Brady  v.  Mayor,  etc  ,  1  Sandf., 
569;  Rooney  V.  2d  Ave.  RR.  Co., 
18  N.  Y.,  368,  distinguished. 

Judgment    of    General    Term, 
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reversing  judgment  for  plaintiff, 
affirmed. 

Opinion   by  Peckhaniy  J.     All 
concur. 


VILLAGES.    NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

William  Granger  v.  The  Vil- 
lage of  Seneca  Falls. 

Decided  June,  1887. 

Where  a  change  in  the  grade  or  slope  of  a 
sidewalk  in  a  village  street  has  been 
made  by  the  owner  of  the  adjoining 
premises  in  rebuilding  and  it  does  not 
appear  that  the  village  trustees,  by 
formal  corporate  action,  have  ever 
adopted  or  approved  of  such  grade  as 
changed,  the  village  cannot  claim  ex- 
emption from  liability  upon  the  ground 
that  plaintifTs  injuries  were  occasioned 
by  a  defect  in  the  mere  plan  of  the  work. 
The  mere  acquiescence  of  the  trustees,  or 
their  omission,  after  knowledge  thereof, 
to  take  any  action  in  reference  to  the  mat- 
ter, is  not  sufficient  to  show  an  adoption 
or  approval  of  the  plan  of  the  sidewalk 
as  reconstructed. 

Motion  for  new  trial  by  plain- 
tiff on  exceptions  taken  on  the 
trial  and  ordered  to  be  heard  in 
the  first  instance  at  General  Term. 

Action  for  injuries  sustained  in 
falling  upon  a  sidewalk.  The  evi- 
dence showed  that  the  sidewalk 
at  the  place  of  the  accident  had 
existed  for  upward  of  twenty 
years  and  was  of  a  uniform  grade, 
descending  thirty-one  inches  in 
thirty-seven  and  one-half  feet. 
That  about  two  years  before  the 
accident  the  abutting  owner  erect- 
ed a  new  block  of  buildings,  and 
at  that  time  changed  the  walk  in 
order  to  have  it  come  up  to  a 
better  pitch  with  the  entrance  of 


his  store,  raising  it  twelve  or  fif- 
teen inches  at  the  south  end. 
That  there  was  another  owner 
south  of  him  and  they  filled  in  at 
that  point  so  as  to  give  the  walk  a 
sudden  pitch,  so  that  after  the 
walk  was  reconstructed  in  the 
middle  section  of  twelve  and  one- 
half  feet  there  was  a  descent  of 
twenty  inches,  thus  nearly  doub- 
ling the  pitch  of  the  walk  at  that 
place. 

Defendant  moved  for  nonsuit 
upon  the  ground  that  the  walk  as 
laid  was  a  discretionary  matter  of 
the  board  of  trustees;  that  they 
were  legislative  officers  and  that 
their  action  was  judicial  in  fixing 
the  grade.    Nonsuit  granted. 

Rogers  &  Harmariy  for  plff. 

R.  O.  Miller,  for  deft. 

Held,  Error.  26  W.  Dig.,  257. 
The  difficulty  with  defendant's 
position  is  that  it  does  not  appear 
that  the'village  trustees  had  ever 
established  or  approved  of  the  new 
grade  of  the  walk  as  constructed 
by  Sharp  and  the  abutting  owner 
south  of  him.  Had  there  been 
formal  corporate  action  by  the 
board  of  trustees  of  the  village 
thus  establishing  the  grade,  a  dif- 
ferent question  would  have  been 
presented. 

In  Urquhart  v.  Ogdensburgh, 
91  N.  Y.,  67,  it  was  held  that 
where  a  sidewalk  had  been  recon- 
structed at  a  steeper  grade  than 
that  originally  adopted,  in  the  ab- 
sence of  evidence  showing  by 
whom  it  was  reconstructed,  it 
must  be  assumed  to  have  been  the 
work  of  the  city,  and  that  the 
establishing  of  the  grade  was  the 
exercise  of  judicial  discretion,  and 
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that  that  discretion  extended  to 
the  new  grade  established.  But 
in  the  same  case  again  considered 
in  97  N.  Y.,  238,  this  doctrine  was 
to  some  extent  modified.  It  was 
then  held,  that  while  the  corpora- 
tion may  not  be  liable  for  any  de- 
fect in  the  original  plan,  and  while 
it  may  adopt  a  sidewalk  already 
constructed  or  rebuild  upon  a  new 
plan,  and  thus  secure  to  itself  im- 
munity, this  must  be  done  by  for- 
mal corporate  action,  and  where  a 
change  in  the  grade  or  slope  has 
been  made  by  the  owner  of  ad- 
joining premises  in  rebuilding, 
making  the  sidewalk  dangerous 
for  travel,  the  omission  on  the 
part  of  the  corporation,  after 
notice,  to  take  any  action  in  refer- 
ence to  the  matter  is  not  a  de- 
fence to  an  action  brought  against 
it  to  recover  damages  for  injuries 
caused  by  the  defect. 

As  we  have  seen,  the  change  in 
the  sidewalk  in  this  case  was 
made  by  the  owners  of  adjoining 
premises,  and  it  does  not  appear 
that  the  village  trustees  have  ever 
adopted  or  approved  of  the  grade  as 
changed  by  the  reconstructed  walk. 

Motion  granted,  costs  to  abide 
event. 

Opinion  by  Haight,  J.;  Smith, 
P.J.J  and  Bradley,  J.,  concur. 


PRACTICE.     DEED.     TOWNS. 
N.  Y.  CouBT  OF  Appeals. 

Vail,  respt,  v.  The  L.  I.  RR. 

Co.,  applt. 
Decided  June  28,  1887. 

Where  plaintiff  has  rested  his  right  of 
recovery  exolasively  on  his  title  to  land, 
both  in  his  complaint  and  the  trial,  it  is 

VoL  27— No.  8b. 


error  for  the  Qeneral  Term  to  affirm  on 
•  other  grounds ;  plaintiff  must  stand  or 
fall  on  the  question  litigated  by  him. 

A  deed  conveyed  certain  premises  to  a 
town  *'  to  be  used  as  a  highway  "  with 
the  usual  covenants  of  warranty.  Held, 
that  it  conveyed  the  fee  and  not  an  ease- 
ment merely;  that  the  restricting  clause 
operated  only  as  a  condition  subsequent, 
and  tbe  fee  remained  in  the  town  until 
breach  and  a  re-entry  by  the  grantor. 

The  acquisition  by  a  town  by  a  voluntary 
grant  of  a  fee  in  land  for  highway  pur- 
poses is  not  ultra  vires. 

This  was  an  action  in  equity  to 
restrain  defendant  from  the  occu- 
yation  of  certain  laud  belonging 
to  plaintiff.  The  com  plaint  alleged 
the  unlawful  entry  by  defendant 
upon  the  land  in  question  for  the 
purpose  of  constructing  a  side 
track  of  defendant's  road  thereon, 
to  be  used  in  connection  with  its 
depot  at  Riverhead,  and  for 
depositing  cars,  engines  and 
freight,  and  for  loading  and  un- 
loading cars.  It  was  averred  that 
the  acts  of  defendant  would  occa- 
sion great  injury,  annoyance  and 
nuisance  to  plaintiff,  his  family, 
business  and  dwelling  house. 
Plaintiff  in  his  complaint  and  upon 
the  trial  rested  his  right  to  recover 
exclusively  upon  his  legal  title  to 
the  land.  This  was  the  issue  tried 
and  found  by  the  court  for  plain- 
tiff and  the  judgment  was  based 
upon  and  pui*sued  the  complaint 
and  finding.  The  General  Term 
affirmed  the  judgment  upon  a 
ground  not  suggested  in  the  plead- 
ings or  upon  the  trial. 

E.  B.  Hinsdale,  for  applt. 

Timothy  M.  Oriffing,  for  respt. 

Held,  Error;  that  plaintiff  must 
stand  or  fall  upon  the  question  of 
legal  title. 
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The  land  in  question  was  orig- 
inally owned  by  plaintiff's  father. 
Plaintiff  was  one  of  six  devisees 
mentioned  in  the  residuary  clause 
of  his  father's  will,  by  which  the 
land  in  question  was  devised.  To 
meet  the  prima  facie  evidence  of 
the  lociLS  in  quo  in  the  six  children 
of  the  testator  defendant  put  in 
evidence  a  deed  executed  in  1848 
by  him  and  others  to  the  town  of 
Eiverhead,  which  conveyed  a  strip 
*' granted  to  be  used  as  a  highway 
with  all  the  privileges  thereunto 
belonging"  for  such  purpose  only, 
with  the  appurtenances,  and  all 
the  estate,  title  and  interest  of  the 
said  parties  of  the  first  part  there- 
in." The  deed  contained  the  usual 
covenants  of  warranty. 

Heldy  That  the  deed  conveyed 
the  fee  of  the  land  and  not  an 
easement  merely,  and  that  the 
clause  restricting  the  useof  the  land 
conveyed  for  highway  purposes 
only  operated,  at  most,  as  a  condi- 
tion subsequent.  When  a  convey- 
ance in  fee  is  made  upon  a  condi- 
tion subsequent,  the  fee  remains 
in  the  grantee  until  breach  of  con- 
dition and  a  re-entry  by  the 
grantor.  UN.  Y.,  315;  12 id.,  121; 
4  Kent's  Com.,  370;  24  Hun,  478. 

Towns  may  purchase  and  hold 
lands  for  the  use  of  the  inhabit- 
ants.    1  R.  S.,  820. 

The  acquisition  by  a  town  by 
voluntary  grant  of  a  fee  in  land 
for  highway  purposes  is  not  ultra 
vires. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
reversed,  and  new  trial  ordered. 

Opinion  by  Andrews^  J.  All 
concur. 


FORECLOSURE.     PAYMENT. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Selden  Carpenter,  applt.^  v.  Ed- 
win Andrews  et  al.,  impPd., 
respts. 

Decided  June,  1887. 

One  Phelps  took  an  assignment  of  a  judg- 
ment of  foreclosure,  and  paid  the  face  of 
it  ($1,468).  Sometime  thereafter  the 
mortgagor's  husband  gave  him  a  check 
for  $1,050  and  his  note  for  $400  which 
Phelps  indorsed  and  had  discounted  at 
the  bank,  but  subsequently  took  it  up. 
He  was  given  security  to  protect  him  on 
his  indorsement.  Afterward,  at  the  re- 
quest of  the  judgment  debtor  and  mort- 
gagor, he  assigned  it  to  A.  as  security 
for  a  loan  of  $1,400  made  by  him  to  said 
debtor.  Held,  That  the  court  was  war- 
ranted in  finding  from  the  facts  and  cir- 
cumstances adduced  in  evidence  that  it 
was  not  the  intention  of  the  parties  to 
satisfy,  pay  or  extinguish  the  judgment, 
but  on  the  contrary  to  keep  it  alive.  In 
full  force  and  effect ;  and  that  the  pur- 
chaser at  a  sale  thereunder  acquired  title. 

Appeal  from  judgment  entered 
upon  a  decision  of  the  court. 

Action  by  a  judgment  creditor 
in  aid  of  an  execution  to  remove  a 
cloud  upon  real  estate  upon  which 
an  execution  had  been  levied. 

In  1865  the  defendant  judgment 
debtor,  Laura  Bond,  being  the 
owner  of  the  land  in  question,  exe- 
cuted a  mortgage  to  the  Genesee 
Eiver  Bank,  upon  which  a  decree 
of  foreclosure  was  entered.  In 
1868  the  bank  assigned  the  decree 
to  Phelps,  who,  in  1869,  assigned 
it  to  Lansing  Andrews,  whose  ad- 
ministrators caused  the  premises 
to  be  sold  thereunder  to  Osgoodby, 
to  whom  was  executed  a  referee's 
deed,  under  which  defendant  S. 
takes  title  and  is  in  possession. 
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The  court  found  as  facts  that  it 
was  not  the  intention  of  any  of 
the  parties  to  these  assignments 
to  satisfy,  pay  oflf  or  discharge  the 
judgment  of  foreclosure,  and  that 
the  same  was  not  paid,  satisfied 
or  extinguished  by  Laura  Bond  or 
James  Bond;  that  said  judgment 
never  at  any  time,  either  before 
or  after  the  assignments,  became 
functus  officiOy  as  alleged,  but  at 
the  time  of  each  assignment  was 
kept  alive  by  the  acts  and  inten- 
tions of  the  parties,  etc.  Also,  that 
all  the  defendants  through  whom 
the  title  to  the  premises  passed  by 
virtue  of  the  judgment  were  pur- 
chasers in  good  faith,  without  any 
notice  of  the  claim  that  it  had  been 
paid  or  satisfied.  Appellant  ex- 
cepted to  these  findings,  claiming 
that  the  judgment  was  paid  while 
Phelps  held  it,  and  before  assign- 
ment to  Andrews.  Phelps  testi- 
fied that  he  paid  the  bank  for  the 
assignment  the  amount  of  the 
judgment —$1,468.  That  some- 
time thereafter  he  was  delivered  a 
check  by  J.  R.  Bond,  husband  of 
Laura,  for  $1,050,  and  also  a  prom- 
issory note  for  $400,  which  he  in- 
dorsed and  had  discounted  at  the 
bank,  and  that  he  subsequently 
took  it  up.  That  he  assigned  the 
judgment  to  Andrews  at  the  re- 
quest of  the  Bonds;  and  it  was 
alleged  in  the  complaint  that  the 
Bonds  had  borrowed  of  Andrews 
$1,400,  or  thereabouts,  and  the 
assignment  to  him  was  made  to 
secure  that  loan.  The  Bonds  had 
assigned  a  mortgage  to  Phelps  to 
secure  his  liability  upon  said  note, 
and  he  subsequently  obtained  the 
money  thereon.     These  transac- 


tions were  prior  to  the  recovery  of 
plaintiff's  judgment  against  the 
Bonds. 

A.  J.  Abbott^  for  applt. 

H.  H.  Seymour^  for  respts. 

Haight,  J. — The  evidence  is  not 
very  specific  as  to  the  time  when 
the  various  transactions  took  place 
between  the  Bonds  and  Phelps; 
but  it  is  quite  evident  that  it  was 
the  intention  of  the  parties  to 
keep  the  judgment  alive.  Had 
Andrews  understood  that  the  judg- 
ment had  been  paid,  it  is  not  prob- 
able that  he  would  have  loaned 
the  Bonds  $1,400  upon  an  assign- 
ment of  the  judgment  as  collateral. 
Phelps  held  the  judgment  but  a 
few  months,  and  it  is  quite  evident 
that  he  took  an  assignment  of  it 
and  advanced  the  money  to  the 
bank  at  the  request  and  for  the 
accommodation  of  the  Bonds  so  as 
to  prevent  a  sale  of  their  lands 
under  the  decree.  The  loan  of 
$1,400  from  Andrews  was  about 
the  amount  of  the  judgment,  and 
we  think  the  inference  may  prop- 
erly be  drawn  from  the  facts  that 
this  money  went  to  pay  Phelps, 
or  to  replace  other  money  that 
was  used  to  pay  him,  and  that  the 
transaction  was  the  same  in  fact 
as  if  Phelps  had  taken  an  assign- 
ment of  the  decree  and  paid  there- 
for the  amount  due  upon  it,  and 
that  Andrews  subsequently  had 
taken  the  same  from  Phelps,  pay- 
ing him  therefor  the  eame  amount. 
If  we  are  correct  in  this  view  of 
the  evidence  the  findings  of  the 
court  were  proper,  and  the  judg- 
ment should  be  affirmed. 

Smithy  P.J.y  and  Bradley ^  ,/., 
concur. 
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ADULTERATED  MILK.     CON- 
STITUTIONAL LAW. 

N.  Y.  Court   of  Appeals. 

The  People,  respts.j  v.  West, 
applt. 

Decided  June  28, 1887. 

Section  3  of  Chap.  183,  Laws  of  1885,  in- 
Tades  neither  life,  liberty  nor  property, 
and  is  not  unconstitutional. 

Affirming  S.  C.  26  W.  Dig.,  215. 

Defendant  was  indicted  under  § 
3  of  Chap.  183,  Laws  of  1885, 
which  provides,  among  other 
things,  that  **  no  person  or  persons 
shall  sell,  supply,  or  bring  to  be 
manufactured,  to  any  butter  or 
cheese  manufactory,  any  milk  di- 
luted with  water,  or  any  unclean, 
impure,  unhealthy,  adulterated  or 
unwholesome  milk,"  etc.,  and  de- 
clares that  whoever  violates  the 
provisions  of  the  section  shall  be 
guilty  of  a  misdemeanor.  The 
validity  of  this  statute  is  assailed 
on  the  ground  that  it  converts 
what  is  or  may  be  an  innocent  act 
into  a  criminal  offense,  and  that 
it  is  a  restriction  upon  that  natural 
liberty  possessed  by  every  owner 
of  property  to  use  it  in  any  lawful 
way. 

A,  J,  Knight y  for  applt. 

George  T.  Quinby^  for  respts. 

Held^  That  the  objections  raised 
were  not  good ;  that  it  is  not  a 
good  objection  to  a  statute  prohib- 
iting a  particular  act  and  making 
its  commission  a  public  offense 
that  the  prohibited  act  was  before 
the  statute  lawful  or  even  inno- 
cent and  without  any  elements  of 
moral  turpitude.  It  is  the  prov- 
ince of  the  legislature  to  deter- 
mine in  the  interest  of  the  public 


what  shall  be  permitted  or  forbid- 
den. The  power  of  the  legislature 
to  define  and  declare  public  of- 
fenses is  unlimited,  except  in  so 
far  as  it  is  restrained  by  constitu- 
tional provisions  and  guaranties. 
A  legislative  act  is  presumptively 
valid,  and  whoever  questions  its 
validity  must  be  able  to  point  to 
some  limitation  or  restriction,  or 
to  some  guaranty  in  the  Constitu- 
tion of  the  State  which  it  violates 
before  its  operation  can  be  stayed 
or  the  court  be  called  upon  to  pro- 
nounce it  void-    74  N.  Y.,  509. 

It  is  not  necessary  to  the  val- 
idity of  a  penal  statute  that  the 
legislature  should  declare  on  the 
face  of  the  statute  the  policy  or  pur- 
pose for  which  it  was  enacted.  It  is 
sufficient  if  it  enacts  a  plain  and 
definite  rule  not  inconsistent  with 
fundamental  principles.  An  inapt 
or  defective  title  to  a  criminal  stat- 
ute does  not  make  void  a  provision 
not  within  the  exact  scope  or  pur- 
pose of  the  act  as  expressed  in  the 
title. 

The  act  in  question  invades  nei- 
ther life,  liberty  nor  property.  13 
N.  Y.,  378;  98  id.,  108;  27  id.,  329; 
101  id.,  634;  105  id.,  123;  60  id.,  10; 
2  Metcalf,  341;  6  Cow.,  513;  11  Al- 
len, 264;  132  Mass.,  11. 

The  indictment  in  this  case 
charged  the  crime  in  the  words  of 
the  statute  and  alleged  that  de- 
fendant at  a  certain  place  on  a  day 
named  committed  the  crime  al- 
leged. 

Held,  That  the  indictment  was 
good  as  a  pleading  and  justified 
putting  the  defendant  on  trial. 
Wharton's  Crim.  Law,  §  36-1;  3 
Denio,  391. 
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Judgment  of  General  Term, 
reversing  judgment  sustaining  de- 
mun-er,  affirmed. 

Opinion  by  Early  J.   All  concur. 


JURISDICTION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Deft. 

Winston  Jones,  assignee,  respt.^ 
V.  The  Merchants'  Nat.  Bk.  of  the 
city  of  New  York,  applL 

Decided  June  18,  1887. 

The  Sapreme  Court  at  Special  Term  has  no 
jarisdiction  to  correct  or  otherwise  inter- 
fere with  the  minutes  of  the  Circuit 
Court. 

Appeal  from  order  of  Special 
Term,  correcting  minutes  of  the 
Circuit  Court. 

Action  to  recover  possession  of 
certain  bonds  or  their  value,  and 
also  certain  money  on  deposit  with 
defendant  to  the  credit  of  plain- 
tiflTs  assignor.  On  the  trial  a  ver- 
dict was  rendered  by  direction  of 
the  court  for  the  return  of  the  se- 
curities and  said  balance  of  money ; 
nothing  being  found  as  to  the  value 
of  the  securities  or  the  amount  of 
the  balance.  After  the  jury  were 
discharged  and  on  another  day  the 
court  received  evidence  as  to  value 
and  thereafter  a  judgment  was 
entered  for  the  return  of  the 
money  and  the  securities  or  the 
value  of  the  securities,  which  was 
specified  therein. 

Defendant  moved  to  vacate  the 
verdict  as  not  sufficient  on  which 
to  enter  judgment,  the  subsequent 
proceedings  as  irregular,  and  the 
judgment  because  not  in  conform- 
ity with  the  verdict  or  any  decis- 


ion in  the  case.  On  the  hearing 
the  court  at  Special  Term  made 
the  order  appealed  from,  directing 
the  clerk  to  cancel  the  judgment 
and  minutes*  of  the  court  and 
make  new  minutes  of  the  trial  and 
verdict  giving  a  description  of  the 
bonds  and  their  value  and  the 
amount  of  the  balance  on  deposit. 

Oeorge  Zdbriskie^  for  applt. 

Burton  &  Harrison  j  for  respt. 

Hddy  Error.  We  do  not  think 
the  Supreme  Court  at  Special 
Term  has  any  jurisdiction  to  cor- 
rect or  otherwise  interfere  with 
the  minutes  of  the  Circuit  Court. 
The  tribunals  are  so  far  distinct 
that  the  Special  Term  has  no  su- 
pervisory power  over  the  minutes 
of  the  Circuit  Court.  On  this 
ground,  without  considering  any 
of  the  other  points  raised  on  the 
argument,  the  order  should  be  re- 
versed. 

Order  reversed,  with  $10  costs, 
etc. 

Opinion  per  curiam. 


EVIDENCE. 

N.  Y.  Court  of  Appeai^. 

The  People,  respts.,  v.  Schuyler 
applt. 

Decided  July  1,  1887. 

When  a  party  seeks  to  exclude  evidence 
under  §  884  the  burden  is  upon  him  to 
bring  the  case  within  its  purview.  He 
must  make  it  appear  that  the  informa- 
tion objected  to  was  acquired  by  the  wit- 
ness while  attending  the  patient  in  a  pro- 
fessional capcu;ity,  and  also  that  it  was 
such  as  was  necessary  to  enable  him  to 
act  in  that  capacity. 

A  jail  physician  is  not  precluded  by  said 
section  from  answering  a  hypothetical 
question  as  to  a  prisoner  s  sanity  based 
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solely  on  facts  occurring  before  the  pris- 
oner was  known  to  the  witness,  unless  it 
appears  that  he  is  incapable  of  excluding 
from  consideration  facts  learned  and 
opinions  formed  while  attending  him. 
Affirming  S.  C,  26  W.  Dig.,  1. 

Defendant  was  convicted  of  the 
crime  of  murder  in  the  first  de- 
gree. Insanity  was  pleaded  as  a 
defense.  It  appeared  that  defend- 
ant in  a  great  passion  killed  his 
child.  There  was  no  proof  before 
the  killing  he  said  or  did  anything 
indicating  unsoundness  of  mind 
or  that  subsequently  he  gave  any 
sign,  byword  or  deed,  of  insanity. 
He  recognized  the  moral  quality 
of  his  act— that  he  had  violated 
the  law  and  was  liable  to  be  pun- 
ished. Down  to  the  trial  it  does 
not  appear  he  ever  claimed  that 
he  killed  his  child  while  uncon- 
scious or  irrational,  or  laboring 
under  any  delusion,  but  he  avowed 
that  he  did  it  in  a  passion.  Four 
physicians  were  called  by  the  de- 
fense who  testified  that  they  had 
examined  the  defendant.  In  an- 
swer to  a  hypothetical  question 
assuming  such  facts  justified  by 
the  evidence  as  his  counsel  saw  fit 
to  insert  therein,  they  stated  that 
defendant  was  insane  at  the  date 
of  the  crime.  Four  physicians 
were  called  by  the  prosecution, 
who,  in  answer  to  a  hypothetical 
question  put  by  the  district  attor- 
ney, which  contained  such  facts 
justified  by  the  evidence  as  he  saw 
fit  to  insert  therein,  testified  that 
defendant  was  insane. 

Nathaniel  C.  Moak,  for  applt. 

Charles  T,  Brewer^  for  respts. 

Held,  That  the  question  of  de- 
fendant's sanity  was  one  of  fact, 


and  with  the  determination  of  the 
jury,  based  as  it  appears  upon  a 
preponderance  of  the  evidence, 
this  court  cannot  interfere. 

Upon  the  evidence  there  was 
ground  for  claiming  that  there  was 
absence  of  that  deliberation  and 
premeditation  which  are  the  nec- 
essary elements  of  the  crime  of 
murder  in  the  first  degree,  but  it 
was  not  claimed  upon  the  trial 
that  there  was  not  sufficient  evi- 
dence of  these  elements  for  the 
consideration  of  the  jury. 

Held,  That  the  determination  of 
the  jury  being  justified  by  the  evi- 
dence this  court  is  concluded. 

One  B.  was  called  by  the  people 
as  an  expert  to  give  evidence  as  to 
the  condition  of  the  defendant's 
mind  at  the  time  the  crime  was 
committed.  He  testified  that  for 
six  months  preceding  the  trial  he 
was  the  jail  physician ;  that  as 
such  he  had  medical  charge  of  all 
the  prisoners;  that  during  that 
time  he  examined  defendant  at 
the  request  of  both  parties  and 
*'kept  an  eye  on  the  case"  and 
had  him  under  his  observation. 
There  was  no  proof  that  while  in 
jail  defendant  was  at  any  time 
sick,  or  that  the  witness  had  ever 
attended  or  prescribed  for  him  as 
a  physician.  The  witness  was 
asked  a  hypothetical  question  as 
to  the  sanity  of  the  defendant  at 
the  time  he  committed  the  murder 
from  which  was  excluded  all 
knowledge  he  had  of  the  defend- 
ant personally  and  which  was 
based  entirely  upon  facts  which 
occurred  before  the  defendant 
came  to  the  jail.  This  was  ob- 
jected to  as  incompetent  and  im- 
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proper  under  §  834  of  the  Code. 
The  objection  was  overruled. 

iZirfd,  No  error;  that  when  a 
party  seeks  to  exclude  evidence 
under  said  section  the  burden  is 
upon  him  to  bring  the  case  within 
its  purview.  He  must  make  it 
appear,  if  it  does  not  otherwise 
appear,  that  the  information  he 
seeks  to  exclude  was  such  as  the 
witness  acquired  in  attending  the 
patient  in  a  professional  capacity, 
but  he  must  also  show  that  it  was 
such  as  was  necessary  to  enable 
him  to  act  in  that  capacity.  77 
N.  Y.,  564. 

Also  held,  That  although  the 
witness  stated  it  was  doubtful 
whether  he  could  exclude,  in  an- 
swering the  hypothetical  question, 
the  knowledge  he  had  obtained  of 
the  prisoner  while  in  jail,  and  that 
he  was  unwilling  to  say  in  giving 
his  opinion  as  to  the  condition  of 
the  defendant's  uiind  at  the  time 
of  the  commission  of  the  crime 
that  he  could  eliminate  from  his 
mind  such  knowledge,  yet,  as  he 
nowhere  testified  that  he  had  any 
knowledge  he  had  obtained  of  the 
prisoner  while  attending  him  in  a 
professional  capacity,  or  that  he 
had  received  any  information 
whatever  from  him  which  was 
necessary  to  enable  him  to  attend 
him  as  a  physician,  or  that  he  ever 
prescribed  for  him  as  a  physician, 
the  question  was  competent. 

Upon  the  trial  the  wife  of  de- 
fendant was  examined  on  his  be- 
half and  testified  that  the  night 
before  the  crime  was  committed 
he  came  home  sick.  On  her  cross- 
examination  the  district  attorney 
sought  to  show  that  she  had  made 


contradictory  statements  out  of 
court.  The  witness  having  denied 
making  such  statements  witnesses 
were  called  by  the  prosecution 
and  gave  evidence  contradicting 
her. 

Heldj  No  error. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
affirmed. 

Per  curiam  opinion.  All  con- 
cur, except  RapallOy  J.y  who  reads 
dissenting  opinion  in  which  An- 
drewSy  J.,  concurs. 


PLEADING. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Solomtm  Marx  et  al.,  respts.,  v, 
Eobert  W.  Tailer,  impl'd.,  applt. 

Decided  May  13,  1887. 

Id  a  creditor's  action  a  claim  to  set  aside  as 
usurious  a  mortgage  given  to  one  party 
cannot  be  joined  with  a  claim  to  set  aside 
as  fraudulent  a  deed  to  another  party 
where  the  two  transactions  are  inde- 
pendent and  not  parts  of  one  fraudulent 
scheme. 

Appeal  from  judgment  overrul- 
ing demurrer  to  complaint. 

Creditor's  action  to  set  aside 
certain  deeds,  etc.,  executed  by 
the  judgment  debtor  S.  The  com- 
plaint alleged  that  defendant  T. 
entered  into  an  agreement  with  S. 
to  loan  certain  moneys  at  usuri- 
ous rates  of  interest  and  judgment 
was  demanded  that  certain  con- 
veyances to  him  and  certain  mort- 
gages held  by  him  be  adjudged 
void  as  to  plaintiff.  It  then  al- 
leges   that   subsequently  S.   con- 
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veyed  certain  of  his  property  to 
his  wife  and  son  in  fraud  of  credit- 
ors and  that  mortgages  were  exe- 
cuted thereon  for  the  same  pur- 
pose, and  a  power  of  attorney 
given  to  T.  to  collect  rents  and 
apply  same  on  his  mortgages,  and 
asks  that  these  conveyances  be 
declared  void  as  to  plaintiffs  and 
a  receiver  appointed.  There  was 
no  allegation  that  the  tt^ansaction 
with  T.  had  any  connection  with 
or  formed  part  of  the  scheme  by 
which  the  property  was  conveyed 
to  the  wife  and  son  to  defraud 
creditors. 

T.  demurred  on  the  ground  of 
misjoinder  of  actions,  the  cause  of 
action  in  which  he  was  interested 
being  joined  with  others  which  in 
no  way  affected  him.  The  court 
overruled  the  demurrer,  holding 
that  but  one  cause  of  action  was 
set  up  in  the  complaint. 

Edward  B.   Whitney^  for  applt. 

S.  Untermeyer^  for  respts. 

Held  J  Error.  That  at  least  two 
causes  of  action  are  distinctly  set 
forth.  It  is  clear  from  a  careful 
reading  of  the  complaint  that  the 
allegations  affecting  T.'s  deed  and 
mortgages  have  no  relation  what- 
ever to  the  other  conveyances  of 
property  made  for  the  purpose  of 
defrauding  creditors.  Merely  be- 
cause a  man  executes  a  mortgage 
for  an  usurious  loan  does  not 
make  the  transaction  fraudulent, 
nor  does  it  necessarily  give  the 
creditor  the  right  to  intervene  to 
set  aside  the  security.  91  N.  Y., 
525;  9  id.,  73. 

It  is  undoubtedly  true  that  con- 
veyances made  to  different  gran- 
tees in  pursuance  of  a  common  de- 


sign to  defraud  the  creditors  of 
the  grantor  may  be  attacked  by  a 
judgment  creditor  in  a  single 
action,  but  there  the  cause  of 
action  upon  which  the  whole 
fabric  of  the  right  of  recovery 
rests  is  the  fraudulent  intent  or 
scheme  of  the  grantor  to  dispose 
of  his  property  with  intent  to 
hinder,  delay  and  defraud  credit- 
ors, and  although  there  may  be 
divers  conveyances  in  perfecting 
this  scheme,  still  the  whole  foun- 
dation of  the  action  is  the  scheme 
itself,  and  hence  there  is  but  one 
cause  of  action  although  it  may 
affect  different  individuals  differ- 
ently. In  the  case  at  bar  the 
cause  of  action  aUeged  against  T. 
proceeds  on  the  ground  of  usury 
and  has  no  connection  or  relation 
to  the  cause  of  action  set  up 
against  the  other  defendants, 
which  is  based  on  the  scheme  of 
S.  to  so  place  his  property  that  it 
cannot  be  reached  by  creditors. 
It  seems,  therefore,  that  T.  was 
not  interested  in  any  of  the  other 
causes  mentioned  in  the  complaint 
and  that  his  dealings  with  S.  had 
no  relation  whatever  to  the  scheme 
of  S.  to  defraud  his  creditors,  al- 
though some  of  the  property  on 
which  he  held  mortgages  was  sub- 
sequently conveyed  by  S.  in  pur- 
suance of  that  scheme.  If  plain- 
tiffs have  any  standing  in  court  to 
attack  these  mortgages  as  usuri- 
ous, it  must  be  done  by  a  separate 
action  against  T. 

Judgment  reversed  and  plaintiff 
allowed  to  amend  on  payment  of 
costs  of  demurrer  and  appeal. 

Opinion  by  Van  Brunt,  P.J.; 
Brady  SLiid  Daniels,  JJ.,  concur. 
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PHYSICIANS.    MALPRAC- 
TICE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Elizabeth  R.  Wells,  respty  v. 
The  World's  Dispensary  Medical 
Association,  applt. 

Decided  June,  1887. 

The  burthen  is  on  plaintiff  to  prove  the 
facte  upon  which  his  right  to  recover  de- 
pends, and  where  the  witnesses  called  by 
defendant  have  such  a  relation  to  defend- 
ant and  to  the  transaction  in  reference  to 
which  their  evidence  is  given  as  to  pre- 
sent to  some  extent  the  question  of  credi- 
bility, yet  if  there  is  no  evidence  fairly 
tending  to  prove  the  contrary,  the  facts 
testified  to  by  them  must  stand  as  stated, 
because  of  such  burthen  on  plaintiff. 

Physicians  and  surgeons  assume  and  are 
required  to  possess,  at  least,  ordinary 
professional  intelligence  and  skill,  and  to 
exercise  it  in  the  treatment  of  their  pa- 
tients with  the  beet  of  their  judgment^ 
but  they  are  not  required  to  insure  re- 
sults, or  to  guarantee  that  the  conse- 
quences will  be  beneficial,  and  when  their 
errors  are  those  of  judgment  only,  if  they 
keep  within  recognized  and  approved 
methods,  they  will  not  be  liable  for  the 
consequences. 

When  the  condition  of  a  patient  is  such,  at 
the  time  of  the  performance  of  a  surgical 
operation,  as  to  require  of  ordinary  pro- 
fessional intelligence  and  skill  the  knowl. 
edge  or  a  reasonable  apprehension  that 
results  as  injurious  to  a  patient  in  her 
particular  condition,  as  those  which  did 
follow,  would  follow  the  surgical  opera- 
tion, in  such  case  the  physician  or  sur- 
geon is  liable  for  such  consequences. 

Appeal  from  judgment  entered 
on  verdict,  and  from  order  denying 
motion  on  case  and  exceptions  for 
a  new  trial. 

Defendant  is  a  corporation  hav- 
ing for  its  business  the  practice  of 
medicine  and  surgery;  and  for 
that  purpose  has  in  its  service  phy- 

Vol.  27— No.  4. 


sicians  and  surgeons.  The  com- 
plaint alleges  that  by  the  false  rep- 
resentations of  defendant  by  its 
servants  plaintiff  was  induced  to 
and  did  submit  to  an  operation  for 
the  removal  of  a  tumor  designated 
as  a  fibroid  tumor  located  in  the 
walls  of  the  uterus,  with  which  they 
represented  that  she  was  suffer- 
ing; that  in  doing  so  she  suffered 
intense  pain  and  came  near 
losing  her  life,  and  as  a  conse- 
quence and  by  reason  of  subse- 
quent neglect  of  defendant  she 
was  thereafter  greatly  afflicted 
with  pain,  and  became  a  confirmed 
invalid  and  substantially  helpless; 
that  in  fact  she  had  no  tumor,  and 
defendant's  servants,  knowing 
that  there  was  no  tumor,  made 
such  representations  and  induced 
her  to  submit  to  the  operation  for 
the  purpose  of  obtaining  money 
from  her;  and  alleges  some  other 
matters  to  the  effect  that  defend- 
ant neglected  and  refused  to  ren- 
der to  plaintiff  or  to  permit  her  to 
have  necessary  and  proper  treat- 
ment which  her  condition  re- 
quired. Plaintiff  came  from  Ohio 
to  defendant's  hotel  in  Buffalo 
Oct.  22, 1879,  with  a  view  to  medi- 
cal treatment.  She  had  been  af- 
flicted for  several  years  with  retro- 
flection  of  the  womb  and  inflam- 
mation of  the  adjacent  parts,  and 
had  been  under  medical  treatment. 
Shortly  after  her  arrival  a  history 
of  plaintiff's  case  was  taken  by  the 
medical  attendants  of  defendant, 
and  an  examination  was  made, 
both  specular  and  digital,  and  she 
was  informed  that  she  had  a  uter- 
ine tumor  and  they  advised  re- 
moval, and  in  a  few  days  she  suh- 
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mitted  to  the  operation  for  its 
removal  which  was  performed* 
The  immediate  effect  of  the  opera- 
tion upon  plaintiff  was  prostration 
and  followed  by  great  pain  in  the 
locality,  which  continued  while 
she  remained  at  defendant's  hotel, 
and  the  evidence  tended  to  prove 
that  since  the  operation  she  has 
suffered  more  and  been  less  able 
to  be  about  and  attend  to  the  per- 
formance of  service  than  she  had 
been  before  then.  This  she  attrib- 
utes to  the  alleged  improper  treat- 
ment by  defendant  while  under 
its  care,  and  mainly  to  the  surgical 
operation  before  mentioned.  The 
physicians  who  made  the  exam- 
ination of  plaintiff  and  participated 
in  the  operation  were  three  in  de- 
fendant's service,  one  of  whom  is 
said  to  make  a  specialty  of  female 
diseases,  and  had  charge  mainly 
of  that  department  of  the  medical 
treatment  of  the  association. 
Another  was  an  operating  surgeon 
of  the  establishment,  and  the  third 
was  the  jSnancial  and  business 
manager  of  the  institution.  They 
seem  to  have  been  united  in  the 
judgment  that  the  operation  should 
be  performed,  and  by  their  evi- 
dence agree  in  the  fact  founded 
upon  personal  examination  that 
plaintiff  had  at  that  time  at  the 
location  mentioned  a  fibroid  tumor 
of  the  size  of  a  concord  grape. 

The  evidence  of  one  witness  on 
the  part  of  plaintiff  was  that  he 
treated  plaintiff  for  about  two 
years  prior  and  up  to  July,  1877, 
and  incidentally  thereafter  until 
Aug.  25,  1879,  less  than  two 
months  before  the  operation  was 
performed;  that  during  that  time 


he  found  no  tumor;  that  he  made 
a  digital  and  specular  examination 
on  Aug.  25,  1879;  that  there  was 
then,  as  there  had  been,  some  en- 
largement of  the  neck  of  the  ute- 
rus, but  nothing  he  would  call  a 
tumor ;  that  a  tumor  there  would 
have  to  be  very  small  to  escape  his 
observation;  that  there  might  be 
some  difficulty  about  it,  but  if  of 
the  size  of  a  concord  grape  it  ought 
to  have  been  discovered ;  that  it 
would  not  necessarily  be  discov- 
ered by  one  examination;  probably 
would  be  if  examination  had  been 
thoroughly  made;  that  if  it  had 
been  of  that  size  he  would  have 
noticed  it;  that  a  fibroid  tumor 
could  not  have  its  inception  aAd 
develop  itself  to  the  size  of  an  or- 
dinary grape  in  two  months. 
Another  doctor  said  that  a  fibroid 
tumor  is  of  slow  growth ;  others 
say  that  it  sometimes  grows  rap- 
idly and  might  within  that  time 
develop  from  an  imperceptible 
condition  to  the  size  represented 
as  that  of  this  one. 

Plaintiff  had  a  verdict  for  $6,000, 
and  defendant  appeals. 

Adelhert  Mootj  for  applt. 

H.  J.  Svnfty  for  respt. 

Held,  That  if  the  evidence  of  the 
three  witnesses  for  defendant  is  to 
be  believed  there  was  a  tumor  and 
they  removed  it,  and  this  was 
treated  by  the  trial  court  as  a 
question  of  fact  for  the  jury  and 
submitted  to  them,  but  these  three 
witnesses  had  such  relation  to  de- 
fendant and  to  the  transaction  of 
advising  the  operation  and  per- 
forming it  as  to  present  to  some 
extent  the  question  of  the  credi- 
bility of  their  evidence  in  that  re- 
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spect,  23  W.  Dig.,  97 ;  S.  C.  3 
East.  Rep.,  666,  yet  if  there  is  no 
evidence  fairly  tending  to  prove 
to  the  contrary  the  fact  must  re- 
main as  stated  by  them  that  there 
was  a  tumor,  because  the  bur- 
den is  with  plaintiff  to  establish 
the  facts  upon  which  the  right  to 
recover  depends,  and  the  mere  fact 
that  the  credibility  of  a  witness 
against  her  is  involved  does  not 
have  the  effect  to  prove  the  non- 
existence of  the  fact  so  testified  to. 
97  N.  Y.,  13.  And  upon  the  whole 
evidence  the  jury  may  well  have 
found  that  at  the  time  the  exam- 
ination was  made,  on  the  25th  of 
Aug.,  1879,  the  tumor  was  there 
and  escaped  the  observation  of  the 
examiner  because  then  much 
smaller  than  it  was  two  months 
afterward.  While  the  evidence 
on  the  part  of  plaintiff,  in  view  of 
the  other  evidence  (excluding  the 
evidence  of  defendant's  physicians) 
did  not  necessarily  prove  that 
there  was  no  tumor  at  the  time  of 
the  operation,  yet  we  think  it  was 
sufficient  to  present  a  question  of 
fact  in  that  respect  for  the  jury. 

Defendant's  counsel  took  excep- 
tion to  the  submission  to  the  jury 
of  any  question  of  fact  other  than 
whether  or  not  there  was  a  tumor, 
and  to  the  refusal  of  the  court  to 
charge  that  if  they  found  there 
was  a  tumor  the  verdict  should  be 
for  defendant. 

Held^  That  defendant's  physi- 
cians assumed  to  have,  and  for  its 
protection  were  required  to  possess 
at  least  ordinary  professional  in-' 
telligence  and  skill,  and,  with  the 
best  of  their  judgment,  to  exercise 
it  in  the  treatment  of  plaintiff. 


They  were  not  required  to  insure 
results,  or  to  guarantee  that  the 
consequences  would  be  beneficial. 
While  the  responsibility  of  the 
medical  practitioner  and  surgeon  is 
great,  and  care  proportionally 
should  be  observed  in  the  exercise 
of  his  professional  employment, 
when  his  erroi-s  are  those  of  judg- 
ment only,  if  he  keeps  vnthin  rec- 
ognized and  approved  methods,  he 
is  not  liable  for  their  conse- 
quences. 27  N.  H.,  460;  60  Barb., 
488;  50  N.  Y.,  696: 10  Hun,  358;  75 
N.  Y.,  12;  24  W.  Dig.,  393. 

That  under  the  assumption  that 
there  was  a  tumor,  there  is  no  evi- 
dence to  justify  the  conclusion  of 
want  on  the  part  of  defendant's 
servants  of  the  requisite  profes- 
sional intelligence  unless  it  is 
found  in  the  manner  in  which  they 
treated  plaintiff's  case,  or  that  the 
instrument  was  improper  or  that 
it  was  applied  in  an  improper  man- 
ner in  the  removal  of  the  tumor; 
but  there  is  evidence  tending  to 
prove  that  plaintiff's  condition  was 
worse  after  than  before  the  opera- 
tion and  to  justify  the  inference 
that  its  effect  was  an  aggravation 
rather  than  a  beneficial  remedy. 
Plaintiff  had  been  under  medical 
treatment  for  many  years  and 
without  cure.  Of  this  defendant's 
doctors  were  advised;  and  assum- 
ing that  they  found  a  tumor  and 
that  in  their  judgment  its  removal 
was  essential  and  would  be  benefi- 
cial in  its  results,  defendant  was 
not  liable  for  the  consequences 
that  followed,  unless  plaintiff's 
situation  was  such  as  to  require  of 
ordinary  professional  intelligence 
and  skill  the  knowledge  or  reason- 
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able  apprehension  that  results  as 
injurious  as  those  which  did  would 
follow,  and  upon  this  question 
much  evidence  was  given  on  the 
part  of  the  respective  parties  and 
it  cannot  be  harmonized.  But  we 
think  that  given  on  the  part  of 
plaintiff  was  sulBBcient  to  present 
a  question  of  fact  for  the  jury,  and 
to  permit  them  to  find  that  defend- 
ant through  its  servants,  the  phy- 
sicians, in  concluding  that  the  op- 
eration to  remove  the  tumor 
should  be  made  and  in  doing  it  at 
the  time  it  was  performed,  failed 
to  exercise  the  ordinary  and  rea- 
sonable intelligence  and  skill 
which  they  assumed  to  have  when 
they  undertook  to  exercise  it  in 
the  treatment  of  plaintiff,  and  that 
the  apprehension  of  consequences 
seriously  unfavorable  to  her  health 
and  condition  from  such  operation 
was  within  the  knowledge  requi- 
site to  such  intelligence  and  skill. 

The  difficulty  arising  from  the 
conflict  of  the  evidence  is  deemed 
settled  by  the  jury,  and  we  cannot 
say  that  their  finding  is  so  against 
the  evidence  as  to  require  or  jus- 
tify disturbance  of  their  verdict. 

That  the  statement  in  the  com- 
plaint of  the  cause  of  action  in  re- 
spect to  the  subject  last  considered 
is  not  complete  and  may  be  some- 
what defective,  but  the  action  was 
tried  on  the  merits,  in  all  respects, 
and  the  matter  of  pleading  does 
not,  nor  do  any  of  the  exceptions 
founded  upon  the  cause  of  action 
as  alleged  in  the  complaint,  require 
consideration. 

Judgment  affirmed. 

Opinion  by  Bradley^  J.;  Smithj 
p.  J.,  and  Haighty  J.,  concur. 


INFANTS.    ADVERSE  POS- 
SESSION. 

N.  Y.  Court  op  Appeals. 

El  wood  et  al.,  applts.,  v.  Nor- 
thrup,  respt. 

Decided  June  7,  1887. 

One  who  claims  under  a  sale  of  infant » 
real  estate  is  bound  to  establish  by  affirm- 
ative evidence  that  every  requirement  of 
the  statute  necessary  to  confer  jurisdic- 
tion on  the  court  to  order  a  sale  has  been 
complied  with, 

Evidence  insufficient  to  show  title  by  ad- 

.    verse  possession. 

This  was  an  action  of  ejectment. 
Plaintiffs  claimed  under  the  will 
of  their  grandfather.  Defendants 
claimed  under  a  deed  executed  on 
the  sale  of  an  infant's  real  estate 
in  proceedings  under  the  Revised 
Statutes.  2  R.  S.,  198,  §§  171  et 
seq.  A  compliance  with  the  pro- 
visions of  the  statute  was  attempt- 
ed to  be  shown  by  proving  that  a 
petition  asking  for  a  sale  and  the 
appointment  of  a  special  guardian 
was  presented  to  the  county  judge; 
that  a  special  guardian  was  ap- 
pointed £(,nd  a  bond  executed  by 
him  in  due  form  which  was  duly 
approved.  There  was  no  proof 
that  a  reference  was  ordered  or 
that  the  court  was  ever  informed 
of  the  situation  and  value  of  the 
land,  the  reasons  for  its  sale,  the 
name  of  the  intending  purchaser, 
the  price  to  be  obtained,  the  man- 
ner of  its  payment,  or  any  of  the 
circumstances  which  would  enable 
it  to  exercise  its  judgment  in  pro- 
nouncing upon  the  propriety  and 
prudence  of  the  intended  sale,  or 
its  effect  upon  the  interests  of  the 
infant,  nor  was  there  any  proof 
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that  a  sale  was  ordered  or  that  the 
contract  of  sale  was  ever  con- 
firmed. 

D.  (yBrien,  for  plflfs. 

John  Lansing  J  for  deft. 

Held,  That  no  title  was  acquired 
by  the  purchaser  at  the  sale  in 
such  proceedings. 

Statutory  provisions  in  deroga- 
tion of  the  common  law  by  which 
the  title  to  one  is  to  be  diverted 
and  transferred  to  another,  must 
be  strictly  pursued,  and  every 
requisite  thereof  having  the  sem- 
blance of  benefit  to  its  owner  must 
be  complied  with  in  order  to  divest 
his  title.  81 N.  Y.,109;  13  Wend., 
465 ;  20  id.,  241;  66  N.  Y.,  299;  72 
id.,  186;  65  id.,  196.  . 

The  burden  of  showing  that  de- 
fendant had  acquired  the  infant's 
title  rested  upon  defendant  and  he 
was  bound  to  establish  by  affirma- 
tive evidence  that  every  require- 
ment of  the  statute  necessary  to 
confer  jurisdiction  upon  the  court 
to  order  a  sale  of  the  infant's  prop- 
erty has  been  complied  with.  In 
the  absence  of  proof  thereof  there 
are  no  presumptions  in  such  pro- 
ceedings that  the  material  require- 
ments of  the  statute  have  been 
performed. 

It  was  also  averred  by  defendant 
that  he  and  his  grantors  had  been 
in  adverse  possession  of  the  prem- 
ises for  a  period  exceeding  twenty- 
five  years,  under  a  claim  of  title 
founded  upon  a  deed  thereof  from 
one  W.,  dated  April  11,  1856.  It 
appeared  that  the  premises  in  ques- 
tion were  originally  part  of  a  farm 
which  was  purchased  by  L.  and 
conveyed  by  him  to  W.  in  trust 
for  L.'s  ''sole  use,  benefit  and  be- 


hoof." L.  died  in  1845.  By  his 
will  he  devised  a  part  of  said  farm 
to  his  daughter  B.  for  life  and  af- 
ter her  death  to  her  male  heirs. 
The  will  provided  for  the  payment 
of  a  mortgage  on  the  farm  by  ap- 
plying thereon  moneys  due  the 
testator  upon  a  mortgage  against 
one  B.  for  a  larger  sum.  L.  made 
W.  one  of  his  executors.  The 
farm  was  divided  among  the  de- 
visees of  L.,  and  the  portion  in 
question  here  was  set  ofl^  to  P.,  who 
took  possession  and  continued  to 
occupy  the  same  until  in  1856. 
The  division  of  the  farm  was  made 
with  the  assent  of  W.  P.  died  in 
1870,  and  this  action  was  com- 
menced in  1881.  On  the  trial  de- 
fendant put  in  evidence  a  deed  of 
the  premises  dated  in  1856,  for  the 
consideration  of  one  dollar,  from 
W.  to  defendant's  remote  grantor. 
The  trial  court  held  that  at  the 
time  this  deed  was  executed  W. 
was  a  mortgagee  in  possession. 
This  evidence  was  founded  upon 
the  following  facts :  After  the 
death  of  W.  in  1881,  there  was 
found  among  his  papers  the  mort- 
gage upon  the  farm,  upon  which 
was  indorsed  the  receipt  of  one 
dollar  in  full  discharge  thereof. 
This  indorsement  was  signed  by 
B.,  who  at  that  time  held  the 
mortgage.  There  was  also  found 
an  assignment  of  the  same  mort- 
gage from  B.  to  W.,  dated  May  10, 
1842,  which  was  acknowledged  on 
the  same  day  the  discharge  was 
executed.  There  was  no  proof  that 
W.  ever  entered  into  possession  of 
the  property  or  ever  claimed  to 
hold  it.  The  mortgage  referred 
to  in  the  will  of  W.  as  applicable 
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to  pay  the  B.  mortgage  was  satis- 
fied the  day  after  the  date  of  said 
discharge.  W.  accounted  as  ex- 
ecutor, but  made  no  claim  on  ac- 
count of  the  payment  of  the  B. 
mortgat2;e. 

Hdd^  That  the  grantee  took  no 
title  to  the  property  under  the 
deed  from  W. ;  that  said  deed  was 
void,  as  at  the  time  of  its  execu- 
tion W.  was  not  in  possession  of 
the  premises  and  had  no  mortgage 
thereon. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendants, 
reversed,  and  new  trial  ordered. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


EVIDENCE. 

N.  Y.  Supreme  Court.     General 

Term.    First  Dept. 

Frederick  Lange,  respt.,  v. 
Peter  Kearney,  appU. 

Decided  June  18,  1887. 

In  an  action  by  a  surgeon  for  services  where 
the  plaintiff  testifies  that  the  sum  to  be 
charged  in  such  cases  depended  on  the 
pecuniary  condition  of  the  employer,  it  is 

•  error  to  exclude  evidence  offered  by  de- 
fendant as  to  his  pecuniary  circum- 
stances. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  on  verdict. 

Action  by  plaintiff,  a  surgeon, 
to  recover  $750  for  professional 
services.  The  services  were  ad- 
mitted, but  the  value  disputed. 
On  the  trial  plaintiff  and  his  wit- 
ness testified  that  there  was  no 
fixed  standard  of  value  for  surgical 
operations,  the  amount  to  be 
charged  depending  on  the  pecuni- 
ary condition  of  the  employer.  But 
that  irrespective  of  such  pecuni- 


ary ability  the  services  were  worth 
$750.  Plaintiff  gave  no  evidence 
as  to  defendant's  pecuniary  con- 
dition. Defendant  sought  to  show 
that  he  was  not  a  rich  man,  what 
his  income  was  and  what  income 
was  necessary  for  the  support  and 
maintenance  of  himself  and  child- 
ren, all  of  which  was  excluded .  The 
court  charged  that  the  only  ques- 
tion was  what  the  services  were 
worth  and  that  the  measure  of 
value  was  not  what  a  man  by  his 
pecuniary  condition  was  able  to 
pay,  but  the  actual,  intrinsic  value 
of  the  services.  At  the  close  of 
the  charge  the  court  was  requested 
to  charge  that  plaintiff  and  his 
witness  based  their  estimate  of  the 
value  of  the  services  on  the  means 
of  the  person  to  be  charged  and 
that  there  was  no  evidence  as  to 
defendant's  means.  This  the 
court  charged.  The  jury  Returned 
a  verdict  of  $750. 

E.  F.  O'Dwyer,  for  applt. 

Hathaway  &  Montgomery,  for 
respt. 

Held,  That  inasmuch  as  the  es- 
timate of  the  value  of  the  services 
rested,  according  to  the  statement 
of  plaintiff  himself,  on  the  pecun- 
iary ability  of  defendant  to  pay, 
and  inasmuch  as  defendant  was 
not  permitted  to  show  what  his 
pecuniary  condition  was,  and  thus 
directly  to  affect  the  estimate  to 
be  made  of  the  value  of  the  ser- 
vices according  to  the  theory  of 
plaintiff  himself,  its  exclusion  was 
error. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  appellant  to 
abide  event. 

Opinion  per  curiam. 
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BILL  OP  PARTICULAES. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Lotta  Weiler,  respt,  v.  William 
MooDey,  impl'd.,  appU. 

Decided  June,  1887. 

In  an  action  by  a  judgment  creditor  to  set 
aside  a  release  given  by  the  debtor  to  the 
defendant,  the  latter  set  up  in  bis  answer 
that  the  debtor  was  indebted  to  him  in  a 
certain  sum  on  account  of  moneys  ad- 
vanced, and  that  the  release  was  given 
in  consideration  and  in  satisfaction  of 
such  indebtedness.  Held,  That  a  bill  of 
particulars  was  properly  ordered,  not- 
withstanding this  allegation  was  unnec- 
easary  to  be  inserted  in  the  answer,  and 
the  facts  might  be  prqven  under  a  gen- 
eral denial. 

Appeal  from  order  requiring  de- 
fendant to  deliver  to  plaintiff  a 
bill  of  particulars. 

Harris  &  Harris^  for  applt. 

James  Murphy ^  for  respt. 

Haight,  J. — ^This  action  was 
brought  by  the  plaintiff  as  a  judg- 
ment creditor  to  set  aside  the  re- 
lease set  forth  in  the  complaint, 
upon  the  ground  that  the  same 
was  made  by  collusion,  with  in- 
tent to  defraud  the  plaintiff.  The 
answer  denied  the  allegations  of 
the  complaint  in  regard  to  fraud 
and  want  of  consideration,  and 
alleged  that  at  the  date  of  the  re- 
lease William  Mooney,  the  uncle, 
was  indebted  to  defendant  Wil- 
liam Mooney,  the  nephew,  in  a 
large  sum  of  money,  to  wit.,  in 
the  sum  of  upwards  of  $1,500,  be- 
ing for  money  advanced  by  de- 
fendant to  his  said  uncle,  and  for 
which  said  uncle  had  for  or  on  ac- 
count of  the  rent  of  the  premises 
referred  to  in  the  complaint,  and 


that  being  so  indebted  he,  the  un- 
cle, in  consideration  of  such  in- 
debtedness and  in  satisfaction 
thereof  made  and  dehvered  to  the 
defendant  the  release  mentioned 
in  the  complaint. 

It  was  upon  this  clause  of  the 
answer  that  the  court  ordered  a 
bill  of  particulars.  The  appellant 
now  contends  that  the  allegation 
was  unnecessary  and  that  all  he 
desired  to  prove  could  be  given 
under  this  general  denial,  and  he 
now  offers  to  amend  by  striking 
this  clause  out  of  the  answer.  The 
insertion  of  the  allegation  in  the 
answer  doubtless  led  the  plaintiff 
to  suppose  that  it  was  there  for 
some  purpose,  and  if  it  is  to  be  re- 
tained the  bill  of  particulars  or- 
dered is  properly  within  the  discre- 
tion of  the  Special  Term . 

Order  affirmed,  with  $10  costs. 

Smith,  P. J.,  and  Bradley ,  J., 
concur. 


FORECLOSURE.     PARTIES. 

N.  Y.  Court  op  Appeals. 

Johnston,  respt. y  v.  Donovan  et 
al.,  applts. 

Decided  June  21,  1887. 

A  party  making  an  application  under  §  452 
does  not  forfeit  his  right  to  be  made  a 
party  and  defend  his  title  because  he  has 
omitted  to  record  his  deed,  provided  his 
application  is  made  in  due  time. 

Application  to  be  made  parties  defendant 
in  an  action  of  foreclosure  was  made  be- 
fore answer  on  a  petition  stating  that  the 
defendant  took  the  conveyance  to  himself 
in  trust  for  the  applicants  and  subsequent- 
ly conveyed  to  one  of  them  in  trust  for 
both,  which  deed  was  not  recorded.  Held^ 
That  a  case  was  made  out  within  the 
statute* 

This  was  an  action  for  the  fore- 
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closure  of  a  mortgage  on  real  prop- 
erty, executed  by  the  defendant, 
T.  D.,  to  whom  the  premises  were 
conveyed  by  the  mortgagee  March 
81,  1880.  Prior  to  the  commence- 
ment of  this  action  and  on  Feb. 
20,  1883,  T.  D.  conveyed  the  prem- 
ises to  J.  D.  subject  to  the  mort- 
gage, the  deed  containing  a  cove- 
nant of  assumption  by  J.  D. 
When  this  action  was  commenced 
that  deed  had  not  been  recorded. 
J.  D.  still  holds  the  legal  title  to 
the  mortgaged  premises.  Before 
the  time  for  answering  had  ex- 
pired a  petition  was  filed  by  J. 
D.  and  S.  D.,  under  §  452  of  the 
Code,  to  be  made  parties  defend- 
ant. The  petition  set  forth  the 
above  facts  and  also  that  the  orig- 
inal conveyance  to  T.  D.  was  taken 
by  him  in  trust  for  his  brothers, 
J.  D.  and  S.  D.,  and  that  the  sub- 
sequent conveyance  to  J.  D.  was 
taken  by  the  latter  in  trust  for 
himself  and  S.  D.,  and  that  the 
land  was  originally  purchased  by 
them  as  partners  and  the  title 
taken  in  the  name  of  T.  D.  for 
their  joint  benefit.  The  prayer 
of  the  petition  was  denied. 

George  C.  Holt,  for  applts. 

Hamilton  Wallis,  for  respt. 

Heldy  Error;  that  the  fact  pre- 
sented made  a  case  as  to  the  peti- 
tioner J.  D.  directly  within  the 
statute. 

It  is  no  answer  to  such  an  appli- 
cation that  the  plaintiff  was  not  in 
fault  in  bringing  the  action  against 
the  person  having  the  record  title, 
or,  that  if  the  action  had  proceeded 
to  judgment  the  petitioner  would 
have  been  bound  thereby .  ^  party 
making  an  application  under  §  452 


of  the  Code  is  not  compelled  to 
commit  his  defense  to  the  bands 
of  a  stranger  to  the  title,  and  the 
real  owner  of  real  properi;y  does 
not  forfeit  his  right  to  be  made  a 
party  to  an  action  and  to  defend 
his  title  in  that  character  because 
he  has  omitted  to  record  his  deed, 
provided  his  application  is  made 
in  due  time. 

As  to  whether  a  valid  trust  is 
shown  either  in  T.  D.  or  J.  D,, 
and  as  to  whether  the  petitioners 
are  not  in  a  position  to  defend 
against  the  mortgage,  qucere. 

Order  of  General  Term,  afiSrm- 
ing  order  denying  motion,  re- 
versed, and  application  granted. 

Opinion  by  Andrews^  J.  All 
concur. 


N. 


PRACTICE 
Y.  Supreme  Court. 


Term. 


General 
Fifth  Dept. 


Thomas  F.  Stark,  applt.,  v.  Asa 
T.  Soule,  respt. 

Decided  June,  1887. 

Where  on  the  trial  of  an  action  hj  the 
court  at  Special  Term  the  evidence  on  the 
part  of  the  plaintiff  is  sufficient  to  call 
upon  the  court  to  consider  the  question  of 
fact,  it  is  error  for  the  court  to  dispose 
of  the  case  without  consideration  of  the 
facts  and  treat  the  case  as  raising  ques- 
tions of  law  only. 

Appeal  from  judgment  entered 
upon  decision  of  Special  Term  dis- 
missing complaint  on  the  merits. 

Action  upon  an  alleged  fraud 
and  its  purpose  to  rescind  an  agree- 
ment made  July  1,  1880,  which 
was  performed  by  the  parties  to  it. 
Plaintiff  alleges  that  he  and  one 
Hess  were,  by  fraud  on  the  part  of 
defendant,  induced  to  transfer  to 


NEW  YORK  WEEKLY  DIGEST. 


81 


him  certain  stock  in  a  corporation 
of  this  State  of  which  defendant 
was  and  had  been  for  a  consider- 
able time  prior  thereto,  the  presi- 
dent and  managing  officer.  The 
allied  fraud  consisted  in  the  con- 
cealment from  them  of  the  value 
of  the  stock  so  transferred  and  in 
the  representation  that  it  had  no 
value.  Plaintiff  took  from  Hess 
an  assignment  of  his  interest  in 
the  subject  of  the  action  and  cause 
of  action  and  the  relief  asked  was 
the  rescission  of  the  agreement 
and  thesurrender  and  restitution  of 
the  money  and  property  advanced 
and  transferred  in  its  performance 
by  them  respectively  as  of  the  time 
of  performance.  The  allegations 
of  the  complaint  essential  to  the 
cause  of  action  alleged  were  put  in 
issue  by  the  answer. 

At  the  close  of  evidence  on  the 
part  of  plaintiff  on  the  motion  of 
defendant  the  court  dismissed  the 
complaint  on  the  merits,  and  plain- 
tiff excepted.  The  court  made  a 
written  decision  as  follows,  viz.: 
''That  the  allegations  of  fraud, 
fraudulent  misrepresentatioDs  and 
fraudulent  coucealments  alleged 
in  the  complaint  and  those  that 
plaintiff  or  said  Hess  were  de- 
ceived and  defrauded  thereby  are 
unsupported  by  the  evidence,"  and 
directed  judgment  of  dismissal  of 
the  complaint  on  the  merits. 

A.  J.  Abbotty  for  applt, 

J.  Willing^  for  respt. 

Hddj  That  the  evidence  presented 
a  question  of  fact  for  the  deter- 
mination of  the  trial  court  whether 
or  not  plaintiff  was  entitled  to 
relief.  We  are  inclined  to  think 
that  the  case  was  not  so  treated  by 

Vol.  27— No.  4a. 


the  court,  but  that  it  was  there 
held  as  matter  of  law  that  what- 
ever view  which  could  be  taken  of 
the  evidence,  its  weight  or  credi- 
bility, it  was  insufficient  to  sup- 
port a  recovery,  the  fact  that  the 
motion  to  dismiss  was  made  and 
disposed  of  as  it  was,  and  the  form 
given  to  the  finding  tend  to  show 
that  was  the  view  of  the  trial 
court. 

Judgment  reversed  and  new 
trial  granted. 

Opinion  by  Bradley^  J.;  Smith, 
P.J.y  concurs.  Haighty  J.,  not 
voting. 


FIRE  INSURANCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

John  H.  Diver,  applL,  v.  The 
London  &  Lancashire  Fire  Ins. 
Co.,  respt. 

Decided  June,  1887. 

Defendant's  agent  agreed  to  insure  plain- 
tiff a  certain  sum  on  his  store  and  stock, 
but  leaving  it  to  be  understood  that  he 
would  make  application  to  the  com- 
panies he  represented  and  get  the  rates 
as  low  as  possible.  After  writing  poli- 
cies in  different  companies,  which  were 
successively  rejected,  the  agent,  on  May 
28,  wrote  out  a  XK>licy  in  defendant  com- 
pany, which  he  delivered  the  day  after 
the  fire  (June  1),  upon  receiving  the  pre- 
mium, but  the  company  promptly  repu- 
diated the  transaction.  Heldt  That  no 
oral  contract  of  insurance  had  been  con- 
summated prior  to  the  issuance  of  the 
policy. 

Appeal  from  judgment  entered 
upon  a  decision  of  the  Monroe 
Equity  Term. 

Action  upon  a  parol  agreement 
for  insurance.  The  court  found 
as   facts,  that  on  May  6,   1885, 
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plaintiff  went  to  D.,  one  of  de- 
fendant's agents,  and  asked  bim 
for  insurance  on  his  store  and 
stock  and  what  rate  he  would 
give;  D.  said  '*he  would  start  at 
li  per  cent,  and  did  not  think  he 
would  have  to  go  higher  than  2i 
per  cent."  Plaintiff  said  he  could 
insure  him  $2,000  on  the  build- 
ing; D.  said  he  would  like  to 
have  plaintiff  put  in  some  stock  as 
it  would  help  a  little  in  the  rates, 
the  insurance  companies  would 
view  it  a  little  better;  plaintiff 
then  told  D.  he  could  put  in  $1,000 
on  the  stock,  and  D.  said  he 
would  insure  plaintiff  for  $3,000. 
D.  then  wrote  out  a  policy  in  the 
C.  company  for  $1,000  on  the 
building  and  $500  on  the  stock, 
which  was  subsequently  canceled 
by  direction  of  the  company, 
after  running  seven  days.  D. 
then  wrote  out  a  similar  poUcy  in 
the  G.  company,  which  was  or- 
dered canceled  six  days  thereafter; 
then  in  the  A.  company,  which 
policy  ran  four  days  and  was  or- 
dered canceled.  May  28  D.  made 
out  a  similar  policy  in  defendant 
company,  leaving  blank  the  date. 
Building,  etc.,  were  destroyed  by 
fire  May  31,  1885,  and  on  June  1, 
plaintiff  paid  the  premium  and 
the  policy  was  delivered  to  him  by 
defendant's  agent,  with  knowl- 
edge of  the  fire.  The  question 
was  whether  there  was  an  oral 
contract  to  insure. 

E.  A.  NcLshy  for  applt. 

S.  D.  Bentleyj  for  respt. 

Held,  That  no  oral  contract  to 
insure  was  consummated. 

The  conversation  between  plain- 
tiff  and    D.   indicates    that    the 


agent  did  not  assume  the  respon- 
sibility of  fixing  the  rate  himself, 
but  leaving  it  to  be  understood 
that  he  would  make  application 
to  the  companies  that  he  repre- 
sented for  insurance,  and  that  he 
would  get  the  rate  as  low  as  he 
could.  This  is  apparent  from 
what  subsequently  followed,  for 
it  appears  that  he  tried  by  writing 
policies  in  different  companies 
which  were  rejected,  until  he 
finally  wrote  the  policy  in  defend- 
ant company  the  day  before  the 
fire,  and  notified  it  on  the  evening 
of  that  day,  which  on  receiving 
the  notice  declined  the  risk. 

Again,  in  the  making  of  a  con- 
tract the  minds  of  the  parties 
must  meet.  In  the  alleged  oral 
agreement  nothing  appears  to 
have  been  said  in  reference  to  the 
company,  or  the  conditions  of  the 
policy  that  should  be  issued,  but 
the  company  may  be  understood 
as  one  represented  by  the  agents 
making  the  agreement,  and  the 
conditions  those  usually  embraced 
in  policies  issued  by  companies 
doing  that  class  of  business.  At 
least,  when  plaintiff  paid  and  ac- 
cepted the  policy,  in  the  absence 
of  evidence  to  the  contrary,  he 
must  be  deemed  to  have  acqui- 
esced in  the  conditions  embraced 
therein  as  forming  a  part  of  the 
contract.  Now  this  policy  con- 
tained the  condition,  that  if  the 
insured  should  have  any  other 
insurance  on  the  property  insured, 
or  any  part  thereof,  without  de- 
fendant's consent  written  on  the 
policy,  it  should  be  void.  Also, 
that  defendant  should  not  be  liable 
by  virtue  of  the  policy  until  the 


NEW  YORK  WEEKLY  DIGEST. 


83 


premium  be  paid,  or  a  valid  re- 
ceipt given  therefor  duly  im- 
pressed with  the  seal  of  the  com- 
pany. It  appeared  that  there  was 
other  insurance  of  $1,000  upon  the 
stock  in  another  company,  and 
that  this  insurance  was  not  dis- 
closed to  or  known  to  have  existed 
by  defendant's  agents,  as  the  court 
has  found.  It  further  appears 
that  the  premium  was  not  paid 
until  after  the  fire  occured,  so  that 
under  the  conditions  of  the  pol- 
icy there  can  be  no  recovery,  and 
there  is  no  evidence  from  which 
we  can  say  that  these  conditions 
were  not  understood  as  forming 
a  part  of  the  oral  agi*eement. 

Judgment  affirmed. 

Opinion  by  Haighty  J.;  Smithy 
P.J.y  and  Bradley y  J.,  concur. 


TAX  SALE. 

N.  Y.  Court  of  Appeals. 

Bemsen  etal.,  applts.^  v.  Wheel- 
er et  al.,  respts. 

Decided  June  Y,  1887. 

Plaintiffs  sold  certain  real  estate  to  one  L., 
who  a^eed  to  pay  a  certain  sum,  less 
what  he  had  to  pay  for  taxes  and  assess- 
ments. L.  paid  certain  amounts  to  re- 
deem from  sales  for  water  rates,  which 
sales  were  void.  Held,  That  plaintiffs 
by  receiving  the  balance  of  the  purchasd 
price  ratified  the  payment  so  far  as  L. 
was  concerned,  and  that  defendants  could 
not  dispute  that  the  money  paid  was 
theirs  and  was  in  effect  paid  by  them. 

Until  the  money  paid  on  a  redemption 
reaches  the  hands  of  the  purchaser  at  a 
tax  sale  it  cannot  be  deemed  a  voluntary 
payment  to  him. 

Thi8  action  was  brought  to  re- 
strain the  city  of  Brooklyn  from 
paying  over  to  W.,  the  purchaser 


at  an  assessment  sale,  a  sum  of 
money  and  to  compel  the  same  to 
be  paid  to  plaintiffs.  It  appeared 
that  plaintiffs  owned  a  tract  of 
land  in  the  city  of  Brooklyn  which 
had  been  assessed  for  water  rates 
as  vacant  land,  under  §  24  of  Chap. 
396,  Laws  of  1859.  Said  land  had 
been  sold  for  nonpayment  of 
the  water  rates  so  assessed.  The 
plaintiffs  entered  into  a  contract 
for  the  sale  of  the  land  with  one 
L.,  who  agreed  to  pay  therefor  a 
certain  sum  after  deducting  such 
amount  as  L.  should  be  obliged  to 
pay  **in  the  discharge  of  taxes, 
water  rates  and  assessments  and 
sales  for  each  of  the  same  in  order 
to  free  said  premises  or  any  por- 
tion thereof  from  the  liens  of  the 
same  or  the  clouds  thereon." 
Among  other  payments  L.,  with 
the  assent  of  plaintiffs,  paid  to  the 
registrar  of  arrears  a  sum  sufficient 
to  redeem  the  land  from  sales  for 
water  rates.  No  defense  was  made 
to  this  action  by  the  city.  The 
sales  were  void.  It  was  claimed 
by  W.  that  although  the  sales 
were  void,  L.  having  paid  the 
money  to  discharge  the  assess- 
ments, he  was  entitled  as  against 
plaintiffs  to  receive  it. 

A.  P.  BateSj  for  applts. 

Jesse  Johnsofiy  for  respts. 

Held,  That  the  money  having 
been  paid  by  L.  for  plaintiffs'  bene- 
fit and  by  receiving  the  balance  of 
the  purchase  money  they  have 
ratified  the  payment  so  far  as  L. 
is  concerned,  and  W.. cannot  dis- 
pute that  the  money  paid  was 
plaintiffs'  and  was  in  effect  paid 
by  them ;  that  the  city  is  a  mere 
depository  of  the  money  and  until 
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it  reached  his  hands  it  could  not 
be  deemed  a  voluntary  payment 
to  him,  and  the  plaintiffs  had  a 
right  to  reclaim  it. 

In  imposing  assessments  under 
the  act  of  1859,  as  in  imposing 
other  assessments  and  taxes,  the 
lot  owners  were  entitled  at  some 
stage  of  the  proceeding  to  a  notice 
and  an  opportunity  to  be  heard, 
and  unless  the  law  provided  for 
such  notice  and  hearing  before  the 
board  authorized  to  impose  the 
assessment,  it  was  unconstitu- 
tional and  void.     74  N.  Y.,  183. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant, 
reversed,  and  new  trial  granted. 

Opinion  by  Early  J. ;  Ruger, 
Ch,  J,  J  Bapallo  and  Peckhaniy  JJ.^ 
concur;  Fincfe,,/.,  reads  for  affirm- 
ance; AndrewSy  J,y  concurs;  Dan- 
forth  J  J.y  does  not  vote. 


EXECUTOR.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

In  re   settlement    of  Franklin 
Hall,  executor. 

Decided  June,  1887. 

An  executor,  on  the  final  settlement  of  his 
accounts,  having  shown  authority  from 
his  testator  to  furnish  goods,  etc.,  to  a 
third  party,  on  account  of  his  testator,  is 
competent  to  give  evidence  of  the  fact 
that  he  did  furnish  such  and  what  goods, 
as  such  evidence  does  not  call  for  a  per- 
sonal transaction  between  the  witness 
and  his  testator;  but,  although  such  evi- 
dence is  erroneously  rejected,  such  error 
does  not  require  a  reversal  of  the  degree 
of  the  Surrogate's  Court,  if  it  can  be  seen 
that  no  prejudice  resulted,  or  could  result 
from  such  error. 

Appeal  by  an  executor  from  a 


portion  of  the  decree  of  the  Sur- 
rogate's Court  of  Seneca  Co.  set- 
tling the  accounts  of  appellant  as 
executor. 

The  testatrix  died  Nov.  8, 
1875,  leaving  a  last  will  of 
which  the  appellant  was  execu- 
tor; he  presented  and  filed  his  ac- 
counts for  a  final  settlement  and 
adjudication,  and  the  residuary 
legatees  interposed  objection  and 
contested  the  same.  The  account 
as  filed  by  him  produced  a  balance 
of  $101.12  for  distribution,  subject 
to  deduction  of  the  amount  of  his 
commissions  and  the  costs  and  ex- 
penses of  the  accounting.  The 
decree  of  the  surrogate  made  the 
balance  against  him  $669.56  re- 
duced by  commissions  and  costs 
and  expenses  of  the  accounting  to 
$533.32  for  distribution. 

William  AusHuy  for  applt. 

William  C.  HazelioHy  for  respt. 

Heldj  The  executor  having  been 
called  as  a  witness  in  his  own  be- 
half and  asked  **Did  you  furnish 
groceries,  meats,  butter,  provis- 
ions, and  articles  of  dry  goods  to 
Maria  Burrall  charged  in  schedule 
*  D '  of  account,  from  May  9, 1874, 
to  Oct.  27,  1876?",  and  an  objec- 
tion having  been  made  that  the 
witness  was  not  competent  to  tes- 
tify on  the  subject,  and  followed 
by  an  exception,  it  having  already 
appeared  that  the  goods  were 
furnished  for  support  of  Maria 
were  furnished  within  his  author- 
ity received  as  agent  from  his  tes- 
tatrix; that,  the  inquiry  did  not 
call  for  a  personal  transaction  be- 
tween the  witness  and  his  testa- 
trix, and  the  objection  as  made 
was  not  a  good  one,  104  N.  Y.  167, 
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bat  that  this  error  does  not  re- 
quire a  reversal  of  the  decree,  if  it 
is  seen  that  no  prejudice  resulted 
or  could  result  to  the  appellant 
from  the  exclusions  of  this  evi- 
dence, Code  Civ.  Pro.,  §  2645;  in 
re  will  of  Smith.  In  the  view 
taken  of  the  evidence,  the  intro- 
duction of  this  evidence  could  not 
in  any  extent  have  changed  the 
result. 

Decree  affirmed. 

Opinion  by  Bradley,  J.;  Smithy 
P.J.J  and  Haighty  J.,  concur. 


MASTER  AND  SERVANT. 
NEGLIGENCE. 

N.  Y.  Supreme  CouBT.    General 
Terh.    Fifth  Dept. 

John  Y.  Monaghan  v.  The  N.  T. 
C.  &  H.  R.  RR.  Co. 

Decided  June,  1887. 

The  relation  of  representatiye,  in  the  sense 
requisite  to  render  the  performance  of 
an  act  of  the  servant  that  of  the  prin- 
cipal does  not  necessarily  depend  upon 
his  rank,  bat  npon  the  character  of  the 
service  called  upon  to  perform;  and  when 
an  employer  has  organized  a  proper  sys- 
tem, and  made  sufficient  rules  for  the  pur- 
pose of  carrying  it  out,  with  reasonable 
safety  to  its  employees,  it  is  sufficient  that 
competent  men  are  employed  to  conduct 
that  system  according  to  the  established 
rules. 

Where  an  engineer  undertakes  to  operate 
and  run  a  locomotive  engine  known  to 
him  to  be  defective,  he  takes  the  hazard 
of  such  known  defects,  and  such  circum- 
stances it  cannot  be  said,  in  view  of  his 
profession  and  experience  that  he  did 
not  appreciate  the  situation  or  con- 
ditiona  and  inconvenience  that  might 
arise  from  them. 

Motion  by  the  plaintiff  for  a 
new  trial  on  exceptions  taken  at 


Circuit  and  ordered  heard  at  Gen- 
eral Term  in  the  first  instance. 

Action  to  recover  damages  for 
personal  injuries  to  plaintiff  al- 
leged to  have  been  occasioned  by 
the  negligence  of  defendant.  At 
the  close  of  the  evidence  on  the 
part  of  plaintiff  a  non-suit  was 
directed,  he  moves  for  a  new  trial. 

Plaintiff  was  a  locomotive  en- 
gineer in  the  service  of  defendant 
and  on  the  morning  of  May  21, 
1882,  after  his  engine  was  detached 
from  his  train,  he  attempted  to 
run  to  a  ''Y"  in  the  western  part 
of  the  city  of  Rochester  to  turn 
around,  and  having  done  so  was 
proceeding  east  with  his  engine 
when  it  was  run  into  by  another 
engine  and  plaintiff  received  the 
injury  complained  of.  When 
plaintiff  came  into  the  Child  street 
crossing  a  signal  was  given  him 
to  stop,  which  he  endeavored  to 
do  by  shutting  off  steam  and  re- 
versal of  the  motive  power  of  his 
engine,  and  seeing  that  did  not 
stop  the  engine  and  it  was  too  far 
ahead  to  stop  in  time  to  avoid  a 
collision  with  a  train  approaching 
the  same  track,  he  concluded  to 
restore  the  power  to  give  it  for- 
ward motion,  and  in  his  attempt 
to  change  the  reverse  for  that  pur- 
pose the  throttle  blow  out  and  he 
could  not  effect  the  change  by  the 
lever,  and  the  pressure  of  the 
steam  remained  reversed  and 
tended  to  stay  the  motion  for- 
ward, although  the  pressure  was 
so  low  that  the  engine  continued 
to  move  ahead,  and  the  approach- 
ing engine  struck  the  tender  of 
plaintiff's  engine  producing  the 
injury  complained  of.      Plaintiff 
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charges  that  the  injury  was  oc- 
casioned by  the  defective  condition 
of  the  engine;  also  that  plaintiff 
was  placed  in  the  position  which 
caused  the  collision  by  the  fault 
and  negligence  of  defendant's  tele- 
graph operator  at  Ghilds  street 
station,  and  that  his  negligence 
was  that  of  defendant. 

Wm.  S.  Oliver,  for  plflf. 

A.  JET.  Harris,  for  deft. 

Held,  That  the  relation  of  rep- 
resentative in  the  sense  requisite 
to  render  the  performance  of  an 
act  of  the  servant  that  of  the 
principal  does  not  necessarily  de- 
pend upon  his  rank  in  the  service, 
but  upon  the  character  of  the  act 
he  is  called  upon  to  perform.  81 
N.  Y.,  5ir».  In  view  of  the  situa- 
tion at  the  locality  in  question  de- 
fendant had  organized  a  system 
with  a  view  to  the  operation  with 
reasonable  dispatch  and  safety  of 
this  portion  of  the  road.  It  had 
made  rules  for  that  purpose  of 
which  plaintiff  was  advised,  and 
had  employed  men  to  conduct  that 
system  and  direct  its  execution,  to 
and  in  the  observance  of  the  rules 
so  provided.  There  is  no  question 
about  the  sufficiency  of  those  rules 
and  their  reasonable  application 
to  the  situation.  The  telegraph 
operator  was  charged  with  impor- 
tant duties  at  that  point,  as  upon 
him  was  imposed  the  duty  of  con- 
troling  and  directing  the  move- 
ment of  trains  thei-e.  This  was 
within  the  system  which  the  i:ules 
provided  for  at  that  particular 
locality  and  did  not  make  the  alter 
ego  of  defendant,  85  N.  Y.  61 ;  it 
was  only  a  grade  in  the  employ- 
ment and  it  is  sufficient  that  he  was 


competent  for  the  place,  which  is 
not  questioned.  98  N.  Y.,  211;  55 
id.,  608;  84  id.,  77;  26  W.  Dig.,  153. 

It  was  alleged  and  there  was 
evidence  tending  to  prove  that  the 
engine  was  defective;  that  the 
flues  leaked;  that  the  valves  of  the 
steam  chest  leaked;  that  the  throt- 
tle leaked,  and  the  brakes  were 
out  of  repair  and  useless  and  Id 
consequence  of  which  it  was  stated 
that  it  was  difficult  to  keep  up  the 
fires  so  as  to  maintain  the  re- 
quisite pressure  of  steam  to  give 
the  engine  sufficient  operative 
power,  and  that  this  had  been  so 
for  some  time.  It  also  appeared 
that  although  this  was  the  first 
time  plaintiff  had  run  this  engine 
that  his  attention  had  been  called 
to  its  defects. 

Held,  That  so  far  as  these  de- 
fects contributed  to  the  accident 
and  injury  it  was  within  the 
hazard  assumed  by  him,  as  they 
were  known  to  him  when  he  took 
charge  of  the  engine  in  the  morn- 
ing, and  had  been  observed  by  him 
on  the  trip  and  before  he  returned 
to  Bochester.  If  it  had  not  ap- 
peared by  the  evidence  that  plain- 
tiff knew  of  the  useless  condition 
of  the  brake  of  the  engine  before 
it  was  detached  from  the  train 
and  he  undertook  to  take  the  *'  Y," 
we  should  be  inclined  to  think 
there  was  a  question  for  the  jury 
to  say  whether  use  of  it  if  in  order 
may  not  have  been  effectively 
made  to  prevent  the  accident  and 
injury  to  plaintiff,  but  under  the 
circumstances  and  in  view  of  his 
profession  and  experience  it  can- 
not be  said  that  he  did  not  appre- 
ciate the   situation,  or  the   con- 
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dition  and  the  inconvenience  that 
might  arise  from  them. 

101  N.  Y.  373;  98  id.,  274. 

Motion  for  a  new  trial  denied 
and  judgment  ordered  on  the  non- 
suit. 

Opinion  hj  Bradley ^  J.;  Smith, 
P.J.,  and  Haighty  J.,  concur. 


EMINENT  DOMAIN.    DAM- 
AGES.     EVIDENCE. 

N.  Y.  Court  op  Appeai^. 

Drucker,  respt.j  v.  The  Manhat- 
tan R.  Co.  et  al.,  applts. 

Decided  June  7,  1887. 

In  an  action  for  damages  caused  by  the 
erection  of  an  elevated  railroad  in  front 
of  plaintifTs  premises  evidence  that  busi- 
ness in  that  vicinity  had  largely  fallen 
off  is  admissible  as  proof  of  general  in- 
jury from  which  the  jury  is  to  determine 
how  much  thereof  was  caused  by  the 
construction  and  operation  of  the  road. 

Smoke  and  gases,  ashes  and  cinders,  drip- 
pings of  oil,  columns,  the  structure  itself 
and  the  passage  of  cars  are  elements  of 
damage,  even  though  the  necessary  con- 
comitants of  the  construction  and  opera- 
tion  of  the  road  and  not  the  product  of 
negligence,  and  to  the  extent  that  they 
impair  the  owner^s  easement  of  light, 
air  and  access  are  subjects  of  redress. 

This  action  was  brought  to  re- 
cover damages  for  the  alleged  im- 
pairment of  plaintiff's  easement  of 
light,  air  and  access  appurtenant 
to  his  land  on  Division  street  in 
the  city  of  New  York  by  the  con- 
struction and  maintenance  of  an 
elevated  railroad  in  front  thereof 
and  along  said  street  by  the  de- 
fendant the  Metropolitan  Elevated 
B.  Co.,  and  by  the  defendant  the 
Manhattan  R.  Co.,  the  lessee  of 
the  former  company.  The  action 
was  tried  upon  the  assumption 


that  plaintiff  owned  the  fee  to  the 
center  of  the  street,  or  if  not  that 
he  had  in  it  as  abutting  owner  an 
easement  of  light,  air  and  conven- 
ient access.  No  question  was 
raised  in  regard  to  either  of  these 
claims  by  the  defendant. 

Jtdien  T.  DavieSj  Edward  S. 
Bapallo  and  Charles  A.  Oardiner^ 
for  applts. 

Roger  Foster^  for  respt. 

Held,  That  no  such  question 
could  be  raised  upon  appeal. 

Proof  was  received,  under  objec- 
tion, that  since  the  building  of  the 
elevated  road  the  trade  and  busi- 
ness of  Division  street  had  fallen 
off  and  the  current  of  custom  had 
largely  lessened  in  volume  and 
changed  in  character. 

Heldy  No  error;  that  to  measure 
and  appreciate  plaintiff's  individ- 
ual loss  the  nature  and  extent  of 
the  general  injury  was  necessarily 
to  be  considered,  and  to  ascertain 
how  much  plaintiff  was  harmed  by 
the  impairment  of  his  easement 
required  a  survey  of  the  general 
facts  and  a  deduction  from  them 
of  the  particular  and  special  dam- 
age to  be  estimated. 

The  evidence  tended  to  show 
that  by  reason  of  the  falling  off  of 
business  rental  values  on  the  street 
had  seriously  diminished;  it  was 
also  established  that  this  result 
was  due  in  part  to  a  tendency  of 
business  to  move  uptown,  with 
which  the  elevated  roads  had  noth- 
ing to  do. 

Heldy  That  how  much  of  the 
diminution  of  rentaLvalues  was  due 
to  the  construction  and  operation 
of  the  elevated  roads  and  what 
part  of  that  portion  was  caused 
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by  the  impairment  of  plaintiff's 
easement  was  the  problem  of  dam- 
ges,  which  could  only  be  solved  by 
taking  into  view  the  general  loss 
and  its  nature  and  extent,  and 
then  estimating  out  of  it  the  part 
or  share  suffered  by  plaintiff  from 
the  taking  or  impairment  of  his 
easement;  that  although  this  could 
not  be  done  with  any  certainty  or 
precision  a  recoveiy  could  be  had. 

When  all  the  proof  which  in  the 
nature  of  a  case  is  fairly  possible, 
has  been  given  the  good  sense  of 
the  jury  must  provide  the  answer, 
and  it  is  no  defense  that  such  judg- 
ment involves  more  or  less  of  esti- 
mate and  opinion  having  very  little 
to  guide  it.  That  criticism  has  no 
force  in  the  mouth  of  the  wrong- 
doer when  all  reasonable  data  have 
been  furnished  for  consideration. 

Also  heldy  That  smoke  and  gases, 
ashes  and  cinders  affect  and  im- 
pair the  easement  of  air.  The 
structure  itself  and  the  passage  of 
cars  lessen  the  easement  of  light, 
the  drippings  of  oil  and  water  and 
possibly  the  frequent  columns  in- 
terfere with  convenience  of  access. 
These  are  elements  of  damage, 
even  though  the  necessary  con- 
comitants of  the  construction  and 
operation  of  the  road,  and  not  the 
product  of  negligence,  for  they 
abridge  the  land-owner's  ease- 
ment, and  to  that  extent  at  least 
are  subjects  for  redress  in  an  ac- 
tion for  damages. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur, except  Rapallo  and  Peckham, 
J  J.  J  not  voting. 


ATTACHMENT. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

Charles  Hingston,  respt.y  v. 
Jose  B.  Miranda,  applt. 

Decided  May  13,  1887. 

An  affidavit  by  an  agent  siniply  stating  on 
information  and  belief  that  a  cause  of 
action  exists  and  that  a  certain  sum  is 
due  over  all  counterclaims  known  to 
plaintiff  and  that  afSant's  knowledge  and 
belief  are  correspondence  with  plaintiff 
is  insufficient  to  support  an  attachment. 

Appeal  from  order  denying 
motion  to  vacate  attachment. 

The  attachment  was  obtained 
on  an  affidavit  made  by  one  D., 
which  stated  on  information  and 
belief  that  a  cause  of  action  on 
contract,  other  than  a  contract  to 
marry,  existed  in  favor  of  plain- 
tiff againt  defendant  for  money 
loaned,  and  services  rendered,  and 
that  a  sum  specified  was  due  to 
plaintiff  from  defendant  over  and 
above  all  counterclaims  known  to 
plaintiff,  and  that  deponent's 
knowledge  and  the  grounds  of  his 
belief  are  correspondence  with 
plaintiff  and  cables  received  from 
him  by  deponent's  firm  informing 
them  of  said  matters. 

Motion  was  made  upon  the 
papers  on  which  the  attachment 
was  granted  to  vacate  it,  which 
motion  was  denied. 

Jose  Q.  Morales^  for  applt. 

George  A.  Blacky  for  respt. 

Heldj  Error.  The  affidavit  on 
which  this  attachment  was  issued 
was  wholly  insufficient  as  proof 
of  the  facts  upon  which  alone  the 
law  allows  so  harsh  a  proceeding 
to  be  taken  by  a  creditor  against 
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his  debtor.  It  contains  no  sworn 
evidence  that  a  debt  has  been  cre- 
ated or  that  the  amount  claimed 
is  due  to  plaintiff  over  and  above 
all  counterclaims,  and  is  no  more 
than  a  repetition  of  unsworn 
statements  made  by  plaintiff  or  in 
his  behalf  to  the  person  making 
the  a£Bdavit.  In  fact,  it  does  not 
amount  to  as  much  as  that,  for 
the  statements  themselves  have 
not  been  set  forth  in  the  affidavit 
showing  that  they  had  been  fol- 
lowed by  the  person  who  made  it. 
The  case  is  clearly  within  those  in 
IG  Abb.,  295;  35  Hun,  395;  id., 
541;  41  id.,  61. 

Order  reversed,  with  $10  costs, 
etc. 

Opinion  per  curiam. 


REMOVAL.     N.  Y.  CITY. 

N.    Y.   Court   op  Appeals. 

The  People  ex  rel.  McCabe, 
respt.y  V.  The  Board  of  Fire 
Com'rs.,  applt 

Decided  June  21,  1887. 

The  want  of  skill  for  which  an  officer  must 
be  responsible  under  the  general  rules 
fcoveming  the  fire  dept.  of  N.  Y.  City 
is  that  from  which  unnecessary  loss  of 
life  or  property  actually  results. 

The  relator  was  second  assistant 
chief  of  the  fire  department  of  the 
city  of  New  York.  Charges  were 
preferred  against  him  for  incapac- 
ity and  for  sending  out  a  simulta- 
neous call  ''without  due  cause 
and  reason  "  and  for  want  of  judg- 
ment or  skill  on  his  part,  which 
may  have  caused  unnecessary  loss 
of  life,  limb  or  property,  uncover- 
ing afid  depriving  of  all  fire  extin- 

Vol.  87— No.  4b. 


guishing  apparatus,  and  seriously 
endangering  life  and  property  in  a 
large  and  important  section. 
There  was  no  evidence  showing 
that  any  want  of  skill,  judgment, 
neglect  or  failure  of  the  defendant 
did  as  matter  of  fact  cause  unnec- 
essary or  any  loss  of  life,  limb  or 
property.  The  relator  was  con- 
victed and  on  appeal  to  the  Gen- 
eral Term  the  judgment  of  con- 
viction was  reversed. 

D.  J.  Dean,  and  Wm.  L.  Find* 
ley,  for  applt. 

Elihu  Booty  Roswell  D.  Hatch 
and  George  B.  McCloskey,  for 
respt. 

Held,  No  error,  there  being  no 
evidence  to  sustain  such  convic- 
tion; that  the  want  of  skill  for 
which  an  officer  must  be  responsi- 
ble under  the  general  rules  gov- 
erning the  fire  department  is  that 
from  which  unnecessary  loss  of 
*  life  or  property  actually  results. 

Section  2140  of  the  Code  of  Civ. 
Pro.  which  provides  for  a  review 
of  common  law  certiorari  of  its 
determination  by  the  court  grant- 
ing the  writ  and  upon  the  hearing 
upon  the  return  that  the  court 
may  inquire  among  other  things 
whether  there  was  any  competent 
proof  of  all  the  facts  necessary  to 
be  proved,  and  if  so  "whether 
there  was  upon  all  the  evidence 
such  a  preponderance  of  proof 
against  the  existence  of  any  of 
those  facts  that  the  verdict  of  a 
jury  affirming  their  existence  ren- 
dered in  an  action  in  the  Supreme 
Court  triable  by  a  jury,  would  be 
set  aside  by  the  court  as  against 
the  weight  of  evidence,"  but  in 
a  case  where    the  evidence  was 
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sufficient  to  call  for  the  exercise  o[ 
the  discretion  of  the  Supreme 
Court  in  reversing  on  the  facts  as 
against  the  weight  of  evidence 
this  court  cannot  interfere  with 
the  determination  of  the  General 
Term. 

In  cases  involving  a  plain  viola- 
tion of  the  well  known  rules  gov- 
erning applications  for  a  new  trial 
on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence  or 
where  there  was  an  abuse  of  dis- 
cretion this  court  may  review  the 
decision  below. 

Appeal  dismissed. 

Opinion  by  Peckham,  J.  All 
concur. 


DEPOSITIONS.    APPEAL. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Harmon  M.  McLean,  respL,  v. 
Alonzo  Adams,  applt. 

Decided  June  18,  1887. 

A  commissioner  to  take  testimony  should 
be  a  person  who  has  no  bias  or  prejudice 
in  reference  to  the  litigants  on  the  cause. 

Where  a  party  thinks  his  right  to  a  fair  and 
unbiased  commissioner  has  been  denied 
him  he  may  appeal  without  waiting  the 
return  of  the  deposition  or  moving  to 
suppress  it. 

Appeal  from  order  appointing  a 
commissioner  to  take  testimony 
in  Nicaragua. 

Action  to  recover  possession  of 
certain  rubber  or  its  value.  After 
several  attempts  to  procure  the 
testimony  of  witnesses  at  Cape 
Gracias  a  Dios  on  commission,  the 
several  commissioners  appointed 
refusing  to  act,  this  order  was 
made  appointing  one  C.   as  such 


commissioner.  It  appears  that  C. 
is  a  correspondent  of  plaintiff's 
agents  at  New  York,  who  are  com- 
petitors in  business  at  Cape 
Gracias  with  defendant's  New 
York  agents.  On  this  motion  C. 
made  an  affidavit  in  which  he 
states  that  he  has  understood  that 
defendant  had  trouble  with  the 
former  commandante  *'  arising  out 
of  some  charges  that  defendant 
had  smuggled  goods  into  Cape 
Gracias." 

Joseph  A.  Shoddy,  for  applt. 

J.  Hampden  Dougherty,  for 
respt. 

Held,  That  the  appointment  of 
C.  was  improper.  The  precise  re- 
lation which  he  bears  to  plaintiff's 
agents  by  reason  of  being  their 
*' correspondent "  is  not  disclosed ; 
but  there  can  be  no  doubt  it  is  a 
friendly  one.  There  is  also  some 
evidence  of  unfriendly  feeUng  on 
his  part  toward  defendant.  A 
person  who  stood  perfectly  indif- 
ferent between  the  parties  would 
hardly  have  made  this  affidavit 
voluntarily.  A  commissioner  to 
take  testimony  should  be  a  person 
who  has  no  bias  or  prejudice  in 
reference  to  the  litigants  or  the 
cause.  While  the  functions  of 
such  an  officer  are  regulated  and 
strictly  limited  by  statute,  his 
powers  are  nevertheless  capable  of 
abuse,  to  the  serious  detriment  of 
one  party  or  the  other,  and  where 
such  abuse  occurs  it  may  often 
escape  discovery  when  the  com- 
mission is  executed  in  a  distant 
land.  The  best  safeguard  against 
the  occurrence  of  any  wrong  of 
this  kind  is  the  selection  of  a  com- 
missioner to  whom  no  suspicion 
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of  partiality  can  attach/  It  can- 
not reasonably  be  said  that  C.  is 
such  a  person. 

The  learned  counsel  for  plain- 
tiff concedes  in  his  brief  that  '^  If 
Cape  Gracias  furnished  a  large 
choice  it  would  be  better  to  ap- 
point a  commissioner  having  no 
business  correspondence  with  any 
of  the  parties  or  their  agents." 
With  reference  to  this  observation 
it  may  be  remarked  that  although 
the  papers  show  that  the  numl>er 
of  persons  at  Cape  Gracias  a  Dios 
capable  of  acting  as  commissioners 
is  not  large,  there  is  no  satis- 
factory proof  that  someone  cannot 
be  found  there  who  is  both  com- 
petent and  impartial. 

Also  heldy  That  a  party  is  en- 
titled as  a  matter  of  right  to  the 
appointment  of  a  fair  and  unbiased 
commissioner,  and  if  he  thinks 
that  right  has  been  denied  him  he 
may  procure  the  order  to  be  re- 
viewed by  appeal  without  waiting 
for  the  return  of  the  deposition 
and  them  moving  to  suppress  it. 

Order,  so  far  as  appealed  from, 
reversed,  and  case  remitted  for 
appointment  of  a  new  commis- 
sioner. 

Opinion  by  Bartletty  J.;  Van 
Brunt,  P.J.J  and  Daniels^  J.,  con- 
cur. 


LIFE  INSURANCE.     WAIVER. 

N.  Y.  ScjPREME  Court.    General 
Term.    Fifth  Deft. 

John  R.  Baker,  respt,  v.  The 
New  York  State  Mutual  Benefit 
Association,  applt. 

Decided  June,  1887. 
The  provisions  of  a  life  policy  requiring  a 


prompt  payment  of  the  stipulated  period- 
ical payments  is  a  condition  precedent, 
but  such  prompt  payment  may  be  waived 
by  the  insurer,  and  in  such  case  the  con- 
tract remains  in  full  force. 

When  the  application  for  insurance  contains 
a  provision  that  the  contract  will  become 
-null  and  void  on  default  of  payment  and 
also  contains  an  agreement  to  pay  all  dues 
and  assessments  until  the  *' member'* 
shall  give  notice  of  withdrawal  and 
makes  reference  to  the  by-laws,  which 
require  compliance  with  the  stipulations 
of  the  application  and  provide  that  the 
**  Member  shall  be  held  liable  to  the 
association  for  all  dues  and  assessments 
until  he  shall  have  given  notice  of  his 
desire  to  withdraw,"  and  further  provides 
that  in  case  of  default  '*Such  membership 
shall  cease  and  determine  at  once  with- 
out notice,  and  all  claim  shall  be  forfeited 
to  the  association.  It  seems  that  it 
leaves  it  optional  with  the  "association  " 
to  terminate  or  treat  as  terminated  the 
relation  of  a  "  member  "  of  one  who  is  in 
default,  Of  to  continue  his  relation  and 
charge  him  with  liability  to  pay  dues  and 
assessments  until  he  gives  notice  of  his 
withdrawal. 

In  this  case  there  was  sufficient  evidence 
to  properly  present  the  question  of  fact 
to  the  jury  whether  defendant  waived 
the  prompt  payment  of  dues  and  assess- 
ments. 

Appeal  from  judgment  entered 
upon  verdict  and  from  an  order 
denying  a  motion  for  a  new  trial. 

Action  to  recover  upon  a  cer- 
tificate of  membership,  issued  by- 
defendant  to  Samuel  E.  Baker,  by 
which  upon  the  terms  and  con- 
ditions therein  mentioned  and 
referred  to,  it  undertook  to  pay 
plaintiff  a  sum  not  exceeding 
$2,000,  to  be  produced  by  assess- 
ments, etc.,  after  the' death  of  the 
member  whose  life  was  so  insured. 
The  member  died  July  9,  1884. 
Defendant  declined  to  pay,  and 
the  trial  of  this  action  resulted  in 
a  verdict  of  $1,500,  for  plaintiff. 
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Defendant  was  incorporated  1881 
pursuant  to  Laws  of  1848,  Chap. 
319,  and  the  act  amendatory,  and 
had  the  power,  which  it  exercised, 
to  make  by-laws.  It  was  alleged 
that  the  member  had  by  default 
in  payment  of  his  dues  and  assess- 
ments forfeited  his  right  of  mem- 
bership, and  his  relation  as  such 
to  defendant  had  ceased  before 
his  death.  By  his  written  appli- 
cation for  membei*ship  by  him  sub- 
scribed it  was  agreed  that  if  he 
^'neglected  to  pay  any  of  the 
assessments  or  annual  dues  the 
contract  shall  become  null  and 
void,  and  all  moneys  which  have 
been  paid  shall  be  forfeited  to  the 
society,"  and  agreed  to  be  subject 
to  the  by-laws  and  regulations  of 
the  association  and  to  pay  all  dues 
and  assessments  until  he  should 
give  notice  of  his  wish  to  with- 
draw from  the  association,  and  by 
the  certificate  of  date  of  Feb,  27, 
1883,  it  was  provided  and  agreed 
that  the  member  should  pay  his 
dues  and  assessments  within  thirty 
days  (which  was  afterward  made 
thirty-five  days*,)  from  the  date  of 
notice  and  in  case  the  stipulations 
in  the  application  and  certificate 
should  not  be  complied  with,  the 
certificate  should  cease  and  deter- 
mine without  notice,  and  the  pay- 
ments made  thereon  should  be  for- 
feited to  defendant  and  it  was  not 
liable  to  pay  the  sum  mentioned 
in  the  certificate.  Notices  of 
assessment  and  dues  of  date  of 
Jan.  1,  of  dues,  of  March  1  and  of 
May  1,  were  given,  and  default 
made  in  payment,  and  it  was  al- 
leged that  by  the  default  Baker 
sundered  his  relation  as  a  member 


of  the  association,  but  a  like  notice 
of  dues  and  assessment  came  from 
defendant's  office  addressed  to 
Baker  of  the  date  of  July  1,  1884, 
and  was  taken  from  the  post  office 
at  Homellsville,  his  place  of  resi- 
dence, July  8,  the  day  before  he 
died,  by  which  he  was  notified  to 
pay  the  amount  $2.10  in  thirty- 
five  days  and  containing  the  fur- 
ther statement  that  "Having  no 
deaths  we  omitted  our  usual  as- 
sessments for  March  and  May,  this 
includes  deaths  reported  to  date.^' 
And  by  letter  dated  May  20,  1884, 
the  secretary  advised  Baker  that 
his  assessment  of  Jan.  had  not  been 
paid  and  added,  "You  make  a 
great  mistake  in  not  keeping  up 
the  insurance.  *  *  *  Let  me 
hear  from  you  by  enclosed  postal 
if  you  want  to  drop  out."  After 
the  death  of  Baker  and  before  the 
expiration  of  thirty  five  days  after 
the  receipt  of  the  notice  of  July  1, 
1884,  the  plaintiff  as  beneficiary 
tendered  payment  of  all  unpaid 
dues  and  assessments  which  de- 
fendant refused  to  accept. 

John  J.  Lamoree,  for  applt. 

George  U.  Loveridge^  for  respt. 

Held,  That  the  provision  of  a 
life  policy  declaring  its  invalidity 
on  and  by  reason  of  default  in  the 
stipulated  periodical  payments  is  a 
condition  precedent,  which  must 
be  observed  to  support  the  contract 
of  insurance,  63  N.  Y.,  160.  The 
prompt  payment,  however,  may 
be  waived,  and  the  right  to  treat 
the  contract  forfeited  thus  sus- 
pended. And  in  the  case  at  bar 
the  inference  was  permitted  that 
defendant  intended  to,  and  did 
treat  Baker  as  a  member  of  the 
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association  and  liable  to  pay  his 
dues  and  assessments  up  to  the 
time  of  his  death. 

That  under  the  provisions  of  the 
application, certificate  and  by-laws, 
while  the  first  has  a  provision  that 
the  contract  will  become  null  and 
void  on  default  of  payment,  it  also 
contains  an  agreement  to  pay  all 
dues  and  assessments  until  the 
member  should  give  notice  of  his 
wish  to  withdraw  and  reference  is 
made  in  it  to  the  by-laws.  The 
second  requires  compliance  with 
the  stipulations  in  the  application 
as  a  condition  to  its  continued 
validity  and  eflfect;  the  con- 
struction of  the  contract  in  view 
of  the  provision  of  Section  1  of 
Article  11  of  the  by-laws  that 
the  '*  Member  shall  be  held  liable 
to  the  association  for  all  dues  and 
assessments  until  such  time  as  he 
shall  have  given  notice  of  his  desire 
to  withdraw,"  and  the  provision  of 
Section  1  of  Article  13  of  the  by- 
laws that  in  case  of  default  to  pay 
dues  and  assessments  as  required 
by  the  trustees  ''Such  member- 
ship shall  cease  and  determine  at 
once  without  notice  and  all 
claim  be  forfeited  to  the  associ- 
ation'' seems  such  that  it  is 
optional  with  defendant  to  termi- 
nate or  treat  as  terminated  the  re- 
lation as  member  of  one  who  is  in 
default,  or  to  continue  him  in  his 
relation  of  membership  and  charge 
him  with  liability  to  pay  dues  and 
assessments  until  he  gives  notice 
of  his  purpose  to  withdraw  from 
the  association. 

In  the  charge  of  the  trial  court 
the  question  whether  defendant 
effectually  waived  the  prompt  pay- 


ment by  the  member  of  his  dues 
and  assessments  was  submitted  to 
the  jury,  with  instructions  to  the 
effect  that  if  they  should  find  that 
a  certain  state  of  facts  was  estab- 
lished, and  which  there  was  evi- 
dence tending  to  prove,  they  would 
be  justified  in  the  conclusion  that 
the  alleged  default  in  payment 
was  waived  and  that  Baker  con- 
tinued a  member  of  defendant  to 
the  time  of  his  death  ;  and  no  ex- 
ception was  taken  to  the  sub- 
mission of  this  question  of  fact  to 
the  jury  or  to  any  portion  of  the 
charge  in  that  respect ;  but  at  the 
close  of  the  evidence  on  the  part  of 
plaintiff  defendant  moved  for  a 
nonsuit  on  the  ground  that  the 
evidence  did  not  entitle  plaintiff  to 
a  verdict,  and  at  the  close  of  the 
evidence  a  like  motion  was  made 
on  the  ground  that  there  was  not 
evidence  enough  to  go  the  jury, 
and  that  defendant  was  "  entitled 
to  succeed  upon  the  uncontradicted 
evidence." 

Heldy  That  while  these  general 
grounds  were  broad  enough  to  em- 
brace every  reason  that  existed 
upon  the  evidence  in  favor  of  such 
motion,  the  attention  of  the  court 
was  not  necessarily  called  to  the 
question  contended  for  by  defend- 
ant's counsel  that  there  is  no  evi- 
dence  of  waiver  by  defendant, 
because  it  has  not  the  support  of 
estoppel,  and  it  is  questionable 
whether  for  that  reason  it  can  be 
raised  upon  the  exceptions  taken 
to  the  denial  of  the  motions,  75  N. 
Y.,  340  ;  99  id.,  61.  We  are,  how- 
ever, inclined  to  think  that  there 
was  sufficient  evidence  to  properly 
present  a  question  of  fact  for  the 
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jury  in  that  respect,  and  to  permit 
the  conclusion  that  defendant  had 
intended  to  and  did,  notwithstand- 
ing his  default  in  payment,  continue 
Baker  a  member  of  the  association, 
and  his  liability  during  his  life  to 
pay  all  dues  and  assessments  of  and 
after  Jan.,  1884,  and  thereby  effect- 
ually waived  his  failure  to  make 
prompt  payments. 

Judgment  affirmed. 

Opinion  by  Bradley^  J.;  Smith, 
P.J.,  and  Haighty  J.,  concur. 


ASSIGNMENT    FOR     CREDIT- 
ORS.    PARTIES. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Edwin  A.  Bradley  et  al.,  v. 
Ward  B.  Chamberlain,   assignee. 

Decided  June  18,  1887. 

In  an  action  to  compel  an  assignee  to 
account,  brought  by  a  creditor  in  behalf 
of  himself  and  other  creditors,  where  a 
creditor  appears  and  files  his  claim  he 
becomes  a  party  to  the  action  and  is  en- 
titled to  notice  of  all  subsequent  pro- 
ceedings. 

Appeal  from  order  allowing  the 
Mount  Morris  Bk.  to  file  exceptions 
to  the  referee's  report. 

Action  brought  by  plaintiffs  as 
preferred  creditors,  in  behalf  of  all 
creditors,  to  compel  an  assignee 
to  account.  The  case  was  referred, 
and  the  referee  proceeded  to  take 
testimony  and  made  his  report 
stating  the  assignee's  account. 
The  Mount  Morris  Bk.  had  pre- 
viously filed  its  claim  with  the 
assignee    and    such    claim    was 


allowed  by  the  referee.  It  ap- 
peared from  the  report,  however, 
that  there  were  not  sufficient 
funds  in  the  hands  of  the  assignee 
after  paying  the  preferred  creditors 
to  pay  the  claim  of  the  bank.  No 
notice  of  filing  the  report  or  of 
application  for  judgment  was 
given  to  the  bank,  but  on  learning 
accidentally  of  such  filing  and 
judgment  it  applied  for  leave  to 
file  exceptions  which  was  granted. 

Oeorge  S.  Hastings  and  Whaley 
&  Caldwell,  for  applts. 

Jacob  F.  Miller,  for  respt. 

Held,  No  error.  In  an  action  of 
this  character  where  a  creditor 
appears  and  files  his  claim  he 
makes  himself  thereby  a  party  to 
the  action  and  is  entitled  as  such 
to  notice  of  aU  subsequent  pro- 
ceedings therewith. 

Order  affirmed. 

Opinion  per  curiam. 


RAILROADS.     NEGLIGENCE. 

N.  y.  Court  op  Appeals. 

Laflin,  respt.,  v.  The  Buffalo  & 
S.  W.  RR.  Co.,  applt. 

Decided  June  7,  1887. 

A  railroad  company  is  not  bound  to  use  the 
highest  degree  of  diligence  to  make  its 
station  platforms  safe,  convenient  or  use- 
ful; it  is  bound  simply  to  exercise  ordi- 
nary care,  in  view  of  the  dangers  attend- 
ing its  use.  to  make  it  reasonably  ade- 
quate for  the  purposes  to  which  it  is 
devoted. 

Where  an  appliance,  machine  or  structure, 
not  obviously  dangerous,  has  been  in 
daily  use  for  years  and  has  uniformly 
proved  adequate,  safe  and  convenient  its 
use  may  be  continued  without  imputa- 
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tioQ  of  culpable  imprudence  or  careless- 
neas. 
The  fact  that  it  was  dark  and  the  platform 
not  plainly  visible,  makes  it  incumbent 
on  the  passengers  to  exercise  greater  care. 

This  action  was  brought  to  re- 
cover damages  for  injuries  sus- 
tained, by  plaintiff  in  alighting 
from  one  of  defendant's  cai*s  on 
which  she  was  a  passenger.  It 
appeared  that  the  train  reached 
the  station  at  D.  in  the  evening; 
that  as  plaintiff  left  the  car  to 
change  to  another  train,  in  step- 
ping from  the  car  to  the  station 
platform  she  fell  between  it  and 
the  car  and  sustained  injuries  of 
which  she  complains.  The  plat- 
form was  not  out  of  repair.  It 
was  two  and  one-half  feet  higher 
than  the  top  of  the  iron  rail,  and 
about  three  feet  above  the  top  of 
the  ground.  Between  it  and  the 
outer  line  of  the  car  there  was  a 
space  of  eleven  inches.  At  the 
end  of  the  car  there  were  -  three 
steps,  the  lowest  of  which  was 
eight  inches  below  the  top  of  the 
platform,  and  one  foot  and  seven 
inches  from  the  side  thereof.  The 
second  step  was  two  feet  and  two 
inches  from  the  side  of  the  plat- 
form and  about  four  inches  lower 
than  the  top  thereof.  The  plat- 
form of  the  car  was  about  four 
feet  above  the  rails.  Plaintiff 
passed  out  of  the  car  on  to  the 
platform  and  then  to  the  second 
step,  and  without  having  hold  of 
the  iron  railing  on  either  side  and 
without  looking  to  see  the  station 
platform  she  stepped  toward  it 
and  failing  to  reach  it  fell  and  was 
injured.  There  was  no  proof  that 
the  station  platform  was  not  con- 


structed in  the  ordinary  way,  or 
that  the  space  between  it  and  the 
car  was  greater  than  the  exigen- 
cies of  the  business  required. 
There  was  no  proof  that  any  acci- 
dent had  ever  happened  at  the 
station  before  on  account  of  the 
construction  of  the  platform,  or 
that  there  ever  had  been  any  com- 
plaint in  respect  to  it. 

George  C.  Oreen,  for  applt. 

W.  S.  Oliver^  for  respt. 

Heldj  That  plaintiff  was  not  en- 
titled to  recover;  that  under  the 
circumstances  it  cannot  be  prop- 
erly said  that  defendant  was  guilty 
of  carelessness  in  the  construction 
of  the  platform  and  its  mainte- 
nance. It  was  not  bound  so  to 
construct  the  platform  as  to  make 
accidents  to  passengers  impossible 
or  to  use  the  highest  degree  of 
diligence  to  make  it  safe,  conven- 
ient and  useful.  It  was  bound 
simply  to  exercise  ordinary  care  in 
view  of  the  dangers  attending  its 
use  to  make  it  reasonably  adequate 
for  the  purpose  to  which  it  was 
devoted.  56  N.  Y.,  1;  84  id.,  456; 
98  id.,  662. 

As  a  general  rule,  when  an  ap- 
pliance, or  machine,  or  structure 
not  obviously  dangerous,  has  been 
in  daily  use  for  years,  and  has  uni- 
formly proved  adequate,  safe 
and  convenient,  its  use  may  be 
continued  without  the  imputation 
of  culpable  imprudence  or  careless- 
ness. 

It  appeared  that  when  the  acci- 
dent happened  it  was  dark  and 
that  the  platform  was  not  plainly 
visible. 

Heldj  That  these  facts  made  it 
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incumbent  upon  plaintiff  to  exer- 
cise greater  care. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed,  and  new  trial 
ordered. 

Opinion  by  Early  J.  All  con- 
cur. 


REFEEENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Augusta    G.   Genet,   applt.j  v. 
The  D.  &  H.  C.  Co.,  respt 

Decided  June  18,  1887. 

Where  an  accounting  is  a  necessary  part  of 
the  relief  sought  and  the  true  condition 
of  the  accounts  between  the  parties  is 
the  main  issue  presented,  a  reference  is 
proper,  although  rights  under  the  con- 
tract out  of  which  they  arose  may  be 
also  inyolved. 

Appeal  from  order  of  reference. 

The  complaint  alleged  that 
plaintiff  leased  certain  lands  to 
defendant  for  mining  purposes; 
that  defendant  was  to  pay  a  roy- 
alty on  all  coal  mined  that  would 
pass  over  a  screen  of  a  certain 
mesh;  that  defendant  made  state- 
ments of  the  amount  mined  on 
which  settlements  were  made, 
plaintiff  believing  them  to  be  true, 
but  that  she  has  learned  that  they 
were  false  statements;  that  de- 
fendant has  taken  and  carried 
away  coal  ot  a  smaller  size  than 
provided  for  in  the  contract,  and 
demands  an  accounting  of  the 
amount  mined  under  the  lease 
and  payment  of  what  may  be 
found  due,  and  for  judgment  for 


the  smaller  coal  taken  and  dam- 
ages for  breach  of  the  contract  in 
recrushing  the  coal.  The  answer 
denied  that  the  statements  were 
false  and  set  up  payment,  etc. 

Oeorge  C.  Oenety  for  applt. 

Frank  E.  Smithy  for  respt. 

Van  Brunt,  P.J. —An  examin- 
ation of  plaintiff's  amended  com- 
plaint shows  clearly  that  an  ac 
counting  is  a  necessary  part  of 
the  relief  sought  by  plaintiff.     The 
ground  of  complaint  seems  to  be 
that  defendant  has  not  accounted 
to  plaintiff  for  all  coal  mined,  as 
required    by  the  agreement    be- 
tween plaintiff  and  defendant,  and 
that  the  royalty  has  not  been  paid 
upon  all  coal  to  which  plaintiff  is 
entitled,  and  in  view  of  this  al- 
legation an  accounting  is  claimed 
in  respect  to  the  coal  mined   by 
defendant    under  the  agreement 
with  plaintiff  and  for  judgment 
for  whatever  sum  may  be  found 
due  on  such  accounting.      It  is 
true  that  other  relief  is  demanded, 
but  the  gravamen  of  the  action  is 
based  on  the  allegation  that  roy- 
alties have  not  been  paid  on  all 
coal  mined,  and  that  the  accounts 
rendered  by  defendant  were  not 
true  in  this  respect.    It  would  ap- 
pear, therefore,  that  the  true  con- 
dition of  the  accounts  between  the 
parties  is    the    main    issue    pre- 
sented, although  rights  under  the 
contract   may  be  also    involved. 
Under    these    circumstances    we 
cannot  say  that   there  was  any 
error  committed    in    directing-  a 
reference. 

Order  affirmed. 

Daniels  and  Bartletty  JJ.,  con- 
cur. 
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TITLE.     FACTORS. 

N.  Y.  CouKT  OF  Appeals. 

Moors,  applt.j  v.  Kidder  et  al.,* 
respts. 

Decided  June  7,  1887. 

Where  a  commercial  correspondent  ad- 
yancee  his  own  money  or  credit  for  the 
purchase  of  property  and  takes  the  bill 
of  lading  in  his  own  name,  looking  to 
snch  property  as  the  reliable  means  of 
reimbursement  up  to  the  moment  when 
the  original  principal  shall  pay  the  pur- 
chase price,  he  becomes  the  owner  of  the 
property  and  not  its  pledgee. 

Such  agent  indorsed  the  papers  in  blank 
and  entrusted  them  to  the  principal  for 
the  purpose  of  entering  the  goods  at  the 
custom  house  and  warehousing  them  in 
the  name  of  the  agent.  The  principal 
entered  them  in  his  own  name  and 
pledged  them  to  plaintiff  who  relied  on 
his  representations  and  the  warehouse 
receipt.  Held,  That  plaintiff  obtained 
no  title  and  could  not  maintain  an  action 
to  recover  the  goods. 

This  action  was  brought  to  re- 
cover a  quantity  of  shellac.  It 
appeared  that  in  Aug.,  1881,  K.  P. 
&  Co.,  of  Boston,  as  agents  of  B. 
Bros.  &  Co.,  of  London,  under  an 
agreement  with  one  S.,  issued  a 
letter  of  credit  to  B.  &  Co.  of  Cal- 
cutta by  which  B.  &  Co.  were  au- 
thorized to  draw  on  B.  Bros.  & 
Co.  by  bills  to  the  extent  of  £3,000 
sterling,  K.  P.  &  Co.  as  agents 
promising  to  accept  and  pay  the 
bills  if  accompanied  by  bills  of 
lading  filled  up  to  the  order  of  B. 
Bros.  &  Co.  and  by  invoice  to 
their  order.  S.  agreed  to  provide 
funds  in  London  to  meet  the  bills 
at  maturity.  The  agreement  also 
provided  that  all  goods  purchased 
through  such  credit  and  the  bills 
of  lading  therefor  should  be 
pledged  and  hypothecated  to  B. 

Vol.  27-No.  6. 


Bros.  &  Co.  as  collateral  security 
for  such  payment,  to  be  *'held  sub- 
ject to  their  order  on  demand  with 
authority  to  take  possession  and 
dispose  of  the  same  at  their  discre- 
tion for  their  security  and  reim- 
bursement." B.  &  Co.  drew 
against  said  letter  a  bill  of  ex- 
change for  the  cost  of  a  quantity 
of  shellac.  There  was  attached 
thereto  the  bill  of  lading  for  the 
shellac  to  the  order  of  B.  Bros.  & 
Co.  Said  firm  accepted  the  bill  of 
exchange  and  paid  it  at  maturity. 

Edmund  Randolph  Robinson^ 
for  applt. 

Charles  B.  Alexander,  for 
respts. 

Heldj  That  B.  Bros.  &  Co.  be- 
came owners  of  the  shellac  and 
were  not  pledgees. 

Where  a  commercial  correspond- 
ent advances  his  own  money  or 
credit  for  the  purchase  of  prop- 
erty and  takes  the  bill  of  lading  in 
his  own  name,  looking  to  such 
property  as  the  reliable  and  safe 
means  of  reimbursement  up  to  the 
moment  when  the  original  princi- 
pal shall  pay  the  purchase  price,  he 
becomes  the  owner  of  the  property 
instead  of  its  pledgee,  and  his  re- 
lation to  the  original  mover  in  the 
transaction  is  that  of  an  owner 
under  a  contract  to  sell  and  de- 
liver when  the  purchase  price  is 
paid.     74  N.  Y.,  668. 

The  shellac  was  brought  in  the 
ordinary  course  of  business  to  the 
custom  house.  While  in  the 
^* General  Order"  stores  B.  Bros, 
indorsed  the  papers  in  blank  and 
delivered  them  to  S.  on  his  appli- 
cation for  the  purpose  of  enabling 
him  "to  enter  them  at  the  custom 
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house  and  warehouse  them  for  ac- 
count of"  B.  Bros.  &  Co.  Instead 
of  doing  that  S.  entered  them  in 
the  name  of  his  broker  and  then 
pledged  them  to  plaintiff  as  secu- 
Tity  for  a  loan,  the  pledgee  trust- 
ing to  the  representations  of  S. 
and  the  warehouse  receipt  which 
he  had  obtained. 

Held,  That  plaintiff  could  not 
maintain  an  action  to  recover  pos- 
session of  the  property  as  he  had 
never  acquired  any  title  to  it. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendants 
entered  upon  an  order  dismissing 
the  complaint,  aflBrmed. 

Opinion  by  Finch,  J.  All  con- 
cur, except  RapcUlo,  Earl  and 
Peckham,  JJ.y  dissenting. 


MUNICIPAL     CORPORATION. 

SEALER   OF   WEIGHTS    AND 

MEASURES. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  People  ex  rel.  Linsley  L. 
Gould  V,  The  City  of  Rochester. 

Decided  June,  1887. 

The  legislature  has  power  to  confer  on 
.  municipal  corporations  power  to  provide 
by  ordinances  a  system,  and  require  its 
execution  within  its  corporate  limits,  to 
enforce  conformity  to  the  proper  stand- 
ards of  aU  weights  and  measures  used  by 
dealers  in  the  sale  and  purchase  of  mer- 
chandise. 
The  ordinances  of  the  city  of  Rochester  in 
this  respect  are  reasonable  and  the  author- 
ity g^ven  by  them  to  the  city  sealer  may 
be  enforced. 

Certiorari  to  the  police  justice 
of  the  city  of  Rochester  to  review 
the  proceedings  and  judgment  of 


the  police  court  convicting  relator 
of  violation  of  an  ordinance  of  the 
'Citjy    and    for   the   penalty    pre 
scribed  by  it  for  such  violation. 

Relator  was  arrested  upon  a 
warrant  issued  against  him  and 
taken  before  the  police  court 
of  the  city  upon  the  charge  that 
he  had  violated  a  city  ordinance 
which  provided  **§  3.  It  shall  be 
the  duty  of  the  city  sealer  and  he 
is  hereby  authorized  to  inspect  and 
examine,  at  least  once  in  every  six 
months  hereafter  and  as  much 
of  tener  as  he  thinks  proper,  all 
weights  and  measures  used  by  any 
corporation,  merchant,  retailer, 
trader  or  dealer  *  *  for  weigh- 
ing or  measuring.  Such  weights 
and  measures  shall  be  inspected  at 
the  place  or  places  where  the  same 
are  kept  for  use,  but  if  such 
weights  and  measures  shall  be 
found  not  conformable  to  the  stand- 
ards *  *  they  shall  be  sent  by 
the  owner  or  owners  thereof  to 
such  place  in  said  city  as  the  sealer 
shall  direct  for  the  purpose  of 
being  sealed,  within  three  days 
after  such  owner  shall  be  required 
to  do  so  by  said  sealer.  If  any 
corporation  *  *  *  or  dealer 
shall  refuse  to  exhibit  any  such 
weights  and  measures  to  the  said 
sealer  when  required  to  do  so  by 
him,  or  in  any  manner  obstruct 
such  sealer  in  the  performance  of 
the  duties  hereby  imposed  upon 
him  *  *  or  shall  refuse  or 
neglect  to  send  any  such  weights 
or  measures  for  the  purpose  of 
being  sealed  as  aforesaid  within 
the  time,  and  to  the  place  aforesaid 

*  *  he  shall  forfeit  and  pay  a 
penalty  of  $10  for  each  offense." 
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Relator  was  a  retail  grocer  in 
said  city,  and  the  particular  vio- 
lation charged  against  him  and 
which  the  evidence  tended  to  prove 
was,  that  on  July  20,  1886,  the 
sealer  went  to  his  store  for  the 
purpose  of  examining  and  sealing 
his  weights  and  measures  and  that 
relator  forcibly  prevented  him 
from  so  doing  and  refused  to  show 
to  the  sealer  his  weights  after  he 
was  requested  so  to  do.  This  or- 
dinance purports  to  have  been 
passed  Nov.  80,  1880,  in  pursuance 
of  Laws  of  1880,  Chap.  14,  §§  6,  8, 
40,  48  and  78. 

Thomas  &  Desmond^  for  relator. 

Henry  J.  Sullivan^  for  deft. 

Heldy  That  the  regulation  of 
standards  of  weights  and  measures 
and  requiring  dealers  and  traders 
to  conform  to  it  and  the  appoint- 
ment of  officers  for  that  purpose 
have  been  matters  of  legislation  in 
this  State  from  an  early  day. 
Laws  of  1784,  Chap.  26  ;  Laws  of 
1818,  1  R.  L.,  376;  1  R.  S.,  606, 
and  is  recognized  by  the  Consti- 
tution. It  is  done  for  the  benefit 
and  protection  of  the  public,  and 
is  in  the  nature  of  police  reg- 
ulations, and  clearly  within  the 
legislative  power,  which  power 
may  also  be  conferred  upon  munici- 
pal corporations  to  provide  by 
ordinances  a  system  for  its  ex- 
ecution and  to  require  within  their 
respective  limits  conformity  to  the 
established  standards  by  dealers. 
10  Wend.,  99;  14 id.,  87. 

That  the  ordinance  in  question 
was  reasonable.  The  purpose  of 
the  statute,  the  ordinance,  and  of 
the  creation  of  the  office  is  the  pro- 
tection of  the  public  by  seeing  that 


the  weights  and  measures  by 
which  sales  and  purchases  are 
made  conform  to  the  standard 
and  therefore  this  matter  is  placed 
under  the  supervision  of  an  officer 
and  power  is  necessarily  vested  in 
him  to  accomplish  the  object  in 
view,  and  to  render  the  system 
and  its  purpose  effectual  it  may  be 
quite  necessary  that  he  should 
have  this  power  given  him  of  in- 
spection and  examination  left  to 
some  extent  to  his  judgment ;  and 
when  the  weights  and  measures 
are  found  not  to  conform  to  the 
standards  to  require  that  they  be 
brought  by  the  owner  to  some 
place  where  they  can  be  made  to 
conform  to  such  standards. 

Judgment  affirmed. 

Opinion  by  Bradley,  J.;  Smithy 
P.J.y  and  Haight  •/.,  concur. 


COMMON  CARRIERS. 

N.  Y.  Court  op  Appeam. 

Swift  et  al.,  respts.y  v.  The  Pa- 
cific Mail  SS.  Co.  et  al.,  applts. 

Decided  June  7,  1887. 

B.,  who  was  Tice-president  of  both  defend- 
ant companies,  whose  routes  connected, 
contracted  with  plaintiffs  for  the  trans- 
portation of  certain  oil  from  Panama  to 
New  York  for  a  single  price.  Two 
months  after  delivery  of  the  oil  bills  of 
lading  were  sent  to  plaintiffs  limiting 
the  liability  of  each  company  to  its  own 
line.  Hddt  That  the  contract  was  a  joint 
one,  which  defendants  had  power  to 
make,  and  that  in  the  absence  of  proof 
that  plaintiffs  agreed  to  accept  the  bills 
of  lading  in  place  of  the  contract  the  lat- 
ter was  not  altered  or  abrogated  thereby. 

Aflarming  S.  C,  21  W.  Dig.,  400. 

This  action  was  brought  against 
the  defendants  as  common  carriers 
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to  recover  damages  for  breach  of 
the  joint  contract  for  the  carriage 
of  whale  oil  from  Panama  to  New 
York.  The  complaint  alleged  that 
plaintifffl  were  copartners  and  that 
defendants  were  corporations  or- 
ganized under  the  laws  of  this 
State;  that  it  was  the  business 
of  the  Panama  Railroad  Co.  to 
transport  freight  from  Panama 
and  deliver  it  at  Aspinwall  to  the 
Pacific  Mail  SS.  Co.,  whose  busi- 
ness it  was  among  other  things  to 
transport  freight  to  New  York; 
that  the  defendants,  for  a  single 
price  named,  entered  into  a  joint 
contract  with  plaintiffs  to  carry 
the  oil  from  Panama  to  New  York; 
that  they  entered  upon  the  per- 
formance of  the  contract  in  Jan., 
1873,  and  about  April  26,  1873,  de- 
livered a  portion  of  the  oil  received 
by  them  from  plaintiffs  in  New 
York;  that  owing  to  the  negli- 
gence, delay  and  improper  hand- 
ling, the  oil  was  greatly  dan\aged 
and  injured  and  much  of  it  lost  by 
leakage  on  route  from  Panama  to 
New  York.  Each  of  the  defend- 
ants answered  separately,  denying 
the  joint  contract  and  joint  liabil- 
ity, setting  up  that  the  oil  was  de- 
livered and  carried  under  a  special 
contract,  printed  and  in  writing, 
setting  forth  the  respective  rights 
and  liabilities  of  the  parties, 
copies  of  which  were  delivered  to 
plaintiffs.  The  answers  allege  a 
performance  by  defendants  of  the 
contract,  and  that  neither  defend- 
ant was  liable  for  losses  accruing 
upon  the  route  of  the  other,  a  de- 
fect of  parties  was  also  pleaded. 
It  appeared  that  the  contract  was 
made  with  B.,  who  was  vice-presi- 


dent of  both  the  corporations  de- 
fendant; that  it  was  the  custoofi 
of  the  companies  to  deduct  at 
Panama  the  lighterage  on  through 
freight  and  divide  the  balance 
equally.  Under  the  contract  the 
oil  was  to  be  transported  at  a  rate 
which  was  agreed  upon  and  as  ex- 
peditiously as  possible.  Two 
months  after  the  oil  was  delivered 
the  agent  of  the  defendants  at 
Panama  executed  bills  of  lading 
which  were  sent  to  plaintiffs  but 
were  not  received  until  after  the 
oil  had  left  Aspinwall.  Plaintiffs 
on  receiving  them  did  not  discover 
that  they  varied  from  the  contract. 
There  was  no  proof  that  the  plain- 
tiffs consented  to  accept  these 
bills  of  lading  in  place  of  the  con- 
tract. 

Oearge  Hoadley  and  William  G. 
Choatey  for  applts. 

AiLsten  O.  FoXj  for  respts. 

Heldy  That  the  contract  was  a 
joint  one;  that  it  was  not  altered 
or  abrogated  by  the  bills  of  lading 
mailed  to  plaintiffs  by  defendants'* 
agent.  45  N.  Y.,  712;  100  id.,  491;. 
105  U.  S.,  129. 

Where  the  consignor  of  goods, 
although  not  the  general  owner, 
has  a  lien  upon  or  special  interest 
in  the  goods,  and  contracts  and 
pays  for  their  carriage,  he  may 
bring  an  action  for  a  breach  of  the 
contract  in  his  own  name. 

It  appeared  that  some  of  the 
seamen  were  interested  in  the  oil. 

Heldy  That  this  was  not  suffi- 
cient to  estabUsh  that  they  were 
partners  or  joint  owners  with  the 
plaintiffs  and  did  not  make  them 
necessary  parties  to  the  action. 

The  Panama  RE.  Co.  was  or- 
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ganized  to  construct,  maintain 
and  operate  a  railroad  from  Pan- 
ama to  Aspinwall,  and  the  Pacific 
Mail  SS.  Co.  to  navigate  steam- 
ships on  the  Pacific  and  Atlantic 
Oceans.  It  was  not  disputed  that 
each  company  could  receive  freight 
and  contract  to  carry  it  to  the 
terminus  of  the  other  company. 

Held^  That  a  carrying  corpora- 
tion over  a  portion  of  continuous 
line  of  transportation  could  con- 
tract to  carry  beyond  the  terminus 
of  its  route,  19  Wend.,  634;  63 
N.  Y.,  166;  46  id.,  624;  64  id.,  600; 
that  defendants  could  make  a  joint 
contract  of  carriage  and  could 
even  become  partners  in  the  trans- 
portation business  between  Pan- 
ama and  New  York.  132  Mass., 
423;  139  id.,  308;  99  id.,  220;  42 
Ark.,  466;  104  U.  S.,  146;  49  N. 
H.,  9;  Hutchinson  on  Carriers, 
160. 

Judgment  of  Gteneral  Term,  af- 
firming judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Earl,  J.    All  concur. 


FRAUD.     BANKERS. 

N.  Y.  Supreme  Court.     General 
•  Term.    Fifth  Deft. 

The  Rochester  Printing  Com- 
pany, applt.y  y.  Leslie  C.  Loomis 
et  al.,  respts. 

Decided  June,  1887. 

One  who  receives  a  draft  from  a  fraudulent 
holder  on  account  of  a  precedent  debt  is 
not  a  hoTiaftde  holder  or  owner  for  value, 
and  such  draft  is  subject  to  any  defense 
in  his  hands  which  could  have  been  made 
to  it  in  the  hands  of  the  fraudulent 
holder. 

The  relation  between  a  banker  and  his  cus- 


tomers is  in  some  degree  confidential, 
and  it  must  be  assumed  that  the  banker 
understands  that  they  make  deposits 
with  him  upon  the  faith  and  reliance  that 
he  is  financially  able  to  pay  their  drafts 
upon  him  to  the  amount  of  their  depos- 
its; and  the  relations  he  assumes,  in 
view  of  the  nature  of  his  business,  is  in 
practical  effect  a  representation  on  his 
part  that  he  is  able  to  do  so ;  and  if  he 
knows  or  has  reason  to  believe  that  he  is 
in  a  condition  of  irretrievable  insolvency , 
so  that  be  could  not  meet  bis  engage- 
ments, when  he  takes  the  funds  of  his 
customers,  deposited  to  be  placed  to  their 
credit,  the  transaction  may  involve  an 
implied  representation  or  concealment 
which  characterizes  it  as  fraudulent  on 
the  part  of  the  banker. 

In  this  action  the  defense  of  fraud  did  not 
necessarily  depend  upon  representations 
made  by  the  banker  to  defendants  in  re- 
spect to  his  financial  ability,  but  fraud 
might  be  implied  from  the  relation  he  as- 
sumed by  means  of  which  an  invitation 
was  extended  alike  to  them  and  others 
to  open  an  account  with  him. 

In  a  defense  for  fraud  deception  is  neces- 
sary, but  in  view  of  the  evidence  and  the 
charge  as  made,  the  court  was  not  re- 
quired to  furtlier  charge  specifically  that 
the  defendants  must  have  been  deceived. 

A  man  cannot  honestly  carry  on  the  bank- 
ing business  and  relieve  himself  of  the 
imputation  of  inexcusable  deception  by 
reliance  upon  a  mere  promise  of  another 
to  carry  him,  without  some  security  for 
the  performance  of  the  promise.  His  ex- 
pectation,  to  afford  an  excuse,  must  be 
based  on  some  right  of  property,  or  in 
some  legal  duty  furnishing,  in  a  reason- 
able degree,  the  right  to  suppose  his 
wants  will  be  supplied,  or  that  his  de- 
mands could  be  enforced. 

Appeal  from  judgment  entered 
upon  verdict  for  defendants  at  Cir- 
cuit, and  from  order  denying  mo- 
tion for  new  trial,  made  upon  a 
case  and  exceptions. 

Action  upon  a  draft  drawn  by 
defendants  in  their  firm  name  of 
Loomis  &  Woodworth,  upon  E.  S. 
Tatem,    of   Philadelphia,    of   the 
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date  of  Dec.  19,  1882,  for  $983,63, 
which  it  is  alleged  was  at  its  date 
by  them  delivered  to  William  C. 
Moore,  by  him  indorsed  and  deliv- 
ered to  Barnard,  cashier,  or  order, 
and  by  the  latter  indorsed  and 
transferred  to  plaintiff,  ai^  that  it 
was  protested  for  non-acceptance. 
The  defense  alleged  is  that  the 
draft  was  obtained  by  Moore  of 
defendants  by  means  of  false  and 
fraudulent  representations  and 
concealment.by  him  respecting  his 
financial  condition;  and  that  plain- 
tiff is  not  a  bona  fide  owner  or 
holder  of  the  draft  for  value;  and 
the  allegations  of  the  transfer  to 
and  title  of  plaintiff  are  put  in 
issue.  Moore  had  been  doing  busi- 
ness as  a  private  banker  at  Victor, 
N.  Y.,  for  about  twelve  years. 
Defendants  did  business  with  him 
as  such.  They  made  deposits  and 
drew  checks  upon  his  bank.  This 
draft  was  delivered  to  him  about 
3.45  o'clock  P.  M.,  of  Dec.  19,  and 
at  4.00  o'clock  the  same  day  his 
banking  office  was  finally  closed. 
Moore  left  Victor,  and  the  next 
day  made  an  assignment  for  the 
benefit  of  creditors,  and  the 
drawee  was  by  defendants  advised 
not  to  accept  or  to  pay  the  draft. 
The  amount  of  the  draft,  less 
the  charges  for  exchange,  was  by 
Moore  placed  to  the  credit  of  de- 
fendants in  their  account  with 
him  as  banker,  and  it  was  the 
same  evening  mailed  by  him  to 
the  City  Bank  of  Rochester,  and 
before  it  had  reached  there  the 
City  Bank  had  finally  closed  its 
doors,  and  ceased  business.  The 
draft  however  was  placed  to  the 
credit  of  Moore  on  its  books  as  of 


date  Dec.  19,  against  whom  in  his 
account  there  remained  a  balance 
of  $4,000,  after  such  credit.  At 
the  time  Moore  received  this  draft 
he  was  and  had  been  for  consider- 
able time  utterly  insolvent,  and  as 
the  evidence  tended  to  show  hope- 
lessly so  to  his  knowledge.  His 
liabilities  to  depositors  were  $30,000 
and  all  together  about  $100,000, 
and  his  assets  about  $10,000.  He 
had  been  largely  dependent  on  the 
City  Bank  of  Eochester  for  cur- 
rency to  support  his  banking  op- 
erations, with  the  president  of 
which  he  had  a  verbal  understand- 
ing for  aid  in  that  respect,  and 
when  that  bank  failed  he  was  un- 
able to  proceed.  Plaintiff  having 
a  balance  to  its  credit  of  $3,000,  in 
the  City  Bank,  was  paid  by  it  the 
morning  after  its  failure  such  bal- 
ance in  securities,  among  which 
was  this  draft. 

John  Van  VoorhiSj  for  applt. 

W.  H.  Adams^  for  respts. 

Held^  That  the  City  Bank  was 
not,  nor  was  plaintiff  a  ho^ia  fide 
owner  or  holder  for  value  of  the 
draft ;  by  each  it  was  received  on 
account  of  a  precedent  debt,  and  it 
was  subject  to  any  defense  which 
defendants  could  have  made  to  it 
in  the  hands  of  Moore,  and  that 
whatever  may  be  the  right  to  it  or 
its  proceeds  between  the  receiver 
of  the  City  Bank  and  plaintiff, 
1  R.  S.,  591,  §§  8,  9.,  it  is  not  avail- 
able as  a  defense  in  this  action. 

The  trial  court  submitted  to  the 
jury  the  single  question  of  fact 
whether  or  not  Moore  acted  in 
good  faith  in  the  transaction  of  re- 
ceiving the  draft  from  defendants, 
and  held  that  if  he  did  not  plain- 


NEW  YORK  WEEKLY  DIGEST. 


103 


tiflf  was  not  entitled  to  recover. 
In  other  words,  whether  it  was  an 
honest  transaction  on  the  part  of 
Moore  in  view  of  his  financial  cop- 
dition  and  his  understanding  of  it 
for  him  to  take  the  draft  from  de- 
fendants and  assume  the  responsi- 
bility to  them  which  he  did  by 
placing  its  amount  to  their  credit 
on  his  books  as  a  banker.  Plain- 
tiff's counsel  took  exception  to  the 
charge  as  so  4nade,  and  to  the  re- 
fusal of  the  court  to  submit  several 
propositions  to  the  jury  as  re- 
quests, amongst  which  were  the 
requests  to  charge,  that  to  estab- 
lish the  defense  defendants  must 
show  that  Moore  made  false  repre- 
sentations to  them  with  intent  to 
deceive  defendants  and  by  that 
means  procured  the  draft ;  also 
that  the  answer  of  defendants 
could  not  be  sustained  unless  the 
jury  should  find  that  they  were  in 
fact  deceived  ;  also  that  represen- 
tations made  to  the  world  were  not 
suflScient,  that  they  must  be  to  de- 
fendants. The  court  had  charged 
on  that  subject  substantially  that 
a  banker  by  proclaiming  himself 
as  such,  and  ready  to  receive  de- 
posits of  his  customers,  holds  him- 
self out  as  a  man  of  sufficient 
means  to  meet  the  obligations  he 
in  that  manner  assumes.  And  if 
bis  condition  was  such,  and  he 
knew  it,  when  he  received  a  de- 
posit in  the  course  of  business  with 
his  customers,  that  he  was  likely 
to  be  incapable  of  meeting  the 
demand  for  it,  he  was  bound  to  dis- 
close that  situation  before  he  re- 
ceived the  deposit ;  that  one  as- 
suming that  relation  cannot  be  per- 
mitted to  take  the  money  of  his 


customers  when  he  knows  that 
he  is  unable  to  repay  and  likely  to 
be  compelled  to  suspend;  that  mere 
insolvency  does  not  necessarily 
render  the  receipt  of  money  by  a 
banker  fraudulent ;  but  insolvency 
which  is  hopeless  and  irremediable, 
and  renders  him  liable  to  shut  his 
doors  at  any  moment  makes  it  im- 
proper for  hdm  to  continue  thebusi- 
ness  of  taking  deposits  without 
notice  to  his  customers  of  his  sit- 
uation ;  that  the  fact  to  be  found 
is  whether  this  deposit  was  re- 
ceived by  Moore  in  good  faith  or 
under  circumstances  which  ren- 
dered it  honest  on  his  part  to 
receive  it,  or  whether  it  was  dis- 
honest and  fraudulent  toward  his 
customers,  defendants,  to  receive 
it ;  that  [f  a  man  is  doing  banking 
business  fraudulently  all  the  time 
it  is  not  necessary  that  he  should 
entertain  a  particular  fraudulent 
intent  in  each  particular  instance 
in  which  he  receives  deposits;  that 
if  this  transaction  was  fraudulent 
on  the  part  of  Moore  the  defense 
is  established,  and  if  it  was  honest 
on  his  part  plaintiff  is  entitled  to 
recover. 

Heldy  That  the  charge  as  made 
covered  the  ground  and  stated 
fairly  the  proposition  of  fact  which 
was  for  the  consideration  of  the 
jury,  and  to  be  determined  by  them 
to  reach  a  result.  The  relation 
between  a  banker  and  his  custom- 
ers is  in  some  degree  confidential, 
and  he,  it  must  be  assumed,  under- 
stands that  they  make  deposits 
with  him  upon  the  faith  and  re- 
liance that  he  is  financially  able 
to  pay  their  drafts  upon  him  for 
an  amount  equal  to  their  deposits ; 
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and  the  relations  he  assumes,  in 
view  of  the  nature  of  his  business 
as  such  banker  is  in  practical  effect 
a  representation  on  his  part  that 
he  is  able  to  do  so.  And  if  he  is 
in  an  irretrievable  condition  of  in- 
solvency so  that  he  knows,  or  has 
reason  to  suppose,  that  he  cannot 
meet  the  engagements  he  assumes, 
when  he  takes  the  funds  of  his 
customers  desposited  to  be 
placed  to  their  credit,  the  trans- 
action may  involve  an  implied  rep- 
resentation or  concealment  which 
characterizes  it  as  fraudulent  on 
the  part  of  the  banker.  67  N.  Y., 
598  ;  99  id.,  131. 

That  the  defense  did  not  nec- 
essarily depend  upon  the  represen- 
tations expressly  made  to  defend- 
ants by  Moore  in  respeot  to  his 
financial  condition  and  ability, 
but  might  be  implied  from  the 
relation  he  assumed  as  a  banker, 
by  means  of  which  invitation  was 
extended  alike  to  them  and  others 
to  open  an  account  and  deposit 
their  moneys  with  him. 

That  deception  was  necessary 
to  be  found  and  unless  defendants 
were  deceived  they  had  no  defense, 
but  there  is  no  evidence  that  they 
had  any  knowledge  or  information 
when  they  made  the  deposit  that 
Moore  was  insolvent,  or  was  not  re- 
sponsible for  all  his  obligations,  and 
therefore,  in  view  of  the  charge  as 
made,  the  court  was  not  required 
to  further  specify  or  charge  that 
they  must  have  been  in  fact  de- 
ceived to  constitute  a  defense. 

The  court  was  also  requested  to 
charge  that  if  the  jury  believed 
the  testimony  of  Moore  that  he 
intended  and  expected  to  go  on  in 


business  at  the  time  he  took  the 
draft,  no  matter  how  poor  ground 
he  had  for  that  expectation,  if  he 
did  so  intend,  honestly,  the  de- 
fense could  not  be  maintained  ; 
also  if  his  failure  was  caused  by 
the  failure  of  the  City  Bank,  and 
he  did  not  know  until  7.30  p.m.  of 
Dec.  19  that  he  would  be  obliged 
to  fail,  and  had  no  intention  of 
failing  up  to  that  time,  the  de- 
fense cannot  be  su^ained ;  also 
that  if  he  honestly  believed  that 
Upton  (as  he  had  promised)  was 
able  and  would  carry  him,  al- 
though Moore  was  insolvent  and 
knew  it,  if  he  relied  on  that  belief, 
he  was  guilty  of  no  fraud.  The 
court  refused  so  to  charge  and  ex- 
ceptions were  duly  taken. 

Held,  No  error.  That  the  ex- 
pectation and  intention  of  Moore 
founded  wholly  upon  the  promise 
of  Upton  resting  on  no  legal  ob- 
ligation to  perform  it  may  have 
been  matter  for  the  consideration 
of  the  jury  submitted  to  them,  but 
was  not  necessarily  sufiicient  to 
relieve  Moore  from  the  imputation 
of  inexcusable  deception  of  his 
creditors.  A  man  cannot  honestly 
carry  on  banking  business  upon 
a  mere  promise  of  another  to  carry 
him  without  some  security  for  the 
perf  orman  ce  of  the  promise.  Good 
faith  toward  his  customers  re- 
quired something  more  for  its 
support  than  a  mere  expectation 
that  funds  would  be  furnished  to 
enable  him  to  meet  his  obligations 
to  his  depositors.  The  expectation 
must  be  based  on  some  right  of 
property,  or  in  some  legal  duty 
furnishing  in  a  reasonable  degree 
the  right  to  suppose  his    wants 
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would  be  supplied  or  that  his  de- 
mands could  in  some  manner  be 
enforced. 

It  appeared  that  at  the  time  of 
the  delivery  of  the  draft  to  Moore, 
defendants  presented  their  check 
for  $365,  for  payment,  and  it  was 
paid  by  him,  and  that  defendants' 
account  there  exclusive  of  the 
draft  was  $180.56  less  than  the 
amount  of  the  check,  and  the 
court  was  requested  to  charge, 
that  if  Moore  paid  on  defendants' 
check  on  the  strength  of  the  draft 
any  sum  of  money,  at  the  time  of 
its  discount  by  him,  the  defense 
could  not  be  sustained,  because  it 
does  not  appear  that  the  money 
was  returned  or  its  return  offered  ; 
also  that  Moore  was  the  owner  of 
the  draft  to  the  extent  of  the 
moneys  he  had  paid  defendants, 
and  that  it  was  good  at  least  for 
that  amount  in  the  hands  of  any 
person  to  whom  it  passed. 

Hddf  That  the  right  to  restitu- 
tion was  to  Moore  only,  founded 
on  rescission  of  contract,  and  that 
right  passed  to  his  assignee,  in  the 
event  that  the  delivery  of  tlfe 
draft  and  credit  for  its  amount  are 
repudiated,  and  did  not  pass  by 
the  transfer  made  by  Moore  of  the 
draft.  That  defense  if  effectual 
goes  to  the  draft  entire,  and  plain- 
tiff in  any  event  is  not  entitled  to 
the  amount  advanced  by  Moore, 
and  is  not  in  a  position  to  assert 
the  failure  to  restore,  or  of  an  offer 
to  restore  that  amount  as  essential 
to  the  defense. 

Judgment  and  order  aflGirmed. 

Opinion  by  Bradley,  J.;  Smith, 
PJ.,  concurs;  Haight,  •/.,  dis- 
sents. 

Vol.  37— No.  5a. 


PARTNERSHIP. 

N.  Y.  Supreme  Court.    General 
Term.    FresT  Defi\ 

Frederick  Vajen,  opplt.yY.  Mag- 
dalena  Birngruber,  respt. 

Decided  June  18,  1887. 

Plaintiff  and  defendant  entered  into  an 
ageement  to  enter  into  business  together, 
each  contributing  capital,  and  that  when 
defendant  should  be  repaid  the  excess  of 
capital  contributed  by  her  the  net  profits 
should  be  equally  divided  and  that  each 
should  bear  half  the  losses,  and  thereuiwn 
began  to  do  business.  Held,  That  this 
constituted  a  partnership  in  preaenti,  and 
not  one  to  commence  when  defendant's 
excess  was  repaid. 

Appeal  from  judgment  dismiss- 
ing complaint,  entered  on  report 
of  referee. 

Action  to  dissolve  a  co-partner- 
sbip.  The  answer  denied  the  part- 
nership. The  referee  found  **that 
prior  to  Jan.,  1885,  plaintiff  and 
defendant  made  an  agreement  that 
they  should  enter  into  business 
together,  each  one  contributing 
capital,  and  that  when  defendant 
should  have  been  repaid  out  of  the 
profits  of  the  business  the  sum 
which  she  should  contribute  in  ex- 
cess of  the  amount  of  capital  con- 
tributed by  plaintiff  the  net  profits 
thereafter  remaining  should  be 
equally  divided  between  plaintiff 
and  defendant,  and  that  each 
party  should  bear  haK  the  losses 
and  expenses,  and  thereupon  they 
began  to  do  business."  **That 
plaintiff  contributed  as  capital  the 
sum  of  $148  and  defendant  con- 
tributed $1,000."  As  conclusions 
of  law  he  found  that  no  partner- 
ship existed  between  the  parties, 
and  reported  in  favor  of  dismissal, 


106 


NEW  YORK  WEEKLY  DIGEST. 


on  which  judgment  was  entered. 

Solon  P.  Rothschild,  for  appU. 

Kaufman  &  Sanders,  for  respt. 

Held,  That  the  practice  pursued 
in  the  entry  of  judgment  was 
irregular,  but  as  no  objection  on 
that  ground  has  been  taken  such 
irregularity  will  not  be  considered 
except  so  far  as  to  state  that  the 
action  being  for  equitable  relief 
the  final  judgment  should  have 
been  a  decree  of  the  court  settled 
by  the  court  and  entered  upon  its 
direction,  the  referee  not  having 
reported  the  form  of  decree  to  be 
entered. 

That  the  conclusion  of  law  of 
the  referee  is  clearly  at  vaiiance 
with  and  contrary  to  his  findings 
of  fact.  There  is  no  element  want- 
ing to  establish  a  complete  relation 
of  partnership.  It  might  be  true 
that  under  the  agreement  plain- 
tiff might  not  have  been  immedi- 
ately entitled  to  receive  any  part 
of  the  profits  because  of  the  ine- 
quality of  contribution  in  capital, 
but  he  was  chargeable  with  losses 
and  had  all  the  rights  and  obliga- 
tions of  a  partner.  The  referee 
finds  that  after  this  agreement  be- 
tween the  parties  to  become  part- 
ners they  began  to  do  business  and 
that  each  contributed  capital  to 
this  business.  If  they  began  to  do 
business  it  is  evident  that  they  did 
such  business  as  such  •partners 
and  not  otherwise. 

The  claim  that  plaintiff  was  not 
to  become  a  partner  until  defend- 
ant's excess  of  capital  was  repaid 
out  of  the  profits  can  find  no  sup- 
port from  this  finding,  and  is  di- 
rectly opposed  both  to  its  terms 
and  spirit. 


Judgment  reversed  and  new 
trial  ordered,  costs  to  appellant  to 
abide  event. 

Opinion  by  Van  Brunt y  P.J.; 
Brady  and  Daniels,  J  J.,  concur. 


RELIGIOUS  CORPORATIONS. 
DEED. 

N.  Y.   Court  of  Appeals. 

In  re  application  of  the  First 
Presbyterian  Society  of  Buffalo 
for  leave  to  sell  real  estate. 

Decided  June  21,  1887. 

An  absolute  deed  of  land  to  a  religious  cor- 
poration without  conditions  or  restric- 
tions creates  no  trust  beyond  the  general 
duty  which  requires  such  corporation  to 
use  its  property  for  the  purposes  contem- 
plated in  its  creation ;  the  corporation 
acquires  an  absolute  fee  which  it  can 
transmit  to  a  vendee  with  the  judicial 
consent,  and  when  that  occurs  the  pro- 
ceeds take  the  place  of  the  land. 

The  registry  only  becomes  of  imiwrtance 
when  it  excludes  a  lawful  Toter  or  ad- 
mits an  unlawful  one. 

On  petition  of  a  majority  of  the 
members  of  the  petitioner  the  Su- 
preme Court  made  an  order  con- 
sSnting  to  a  sale  of  its  real  estate, 
and  directing  the  proceeds  to  be 
applied  to  provide  such  other  place 
of  worship  as  the  society  shall 
direct.  It  was  claimed  that*the 
property  cannot  be  sold  because 
of  a  trust  imposed  upon  it.  The 
deed  to  the  corporation  is  absolute 
and  without  condition  or  reserva- 
tion. 

J.  M.  Humphrey,  for  applt. 

Spencer  Clinton,  for  respt. 

Held,  That  the  deed  created  no 
trust  beyond  that  general  duty 
which  the  law  puts  upon  a  corpora- 
tion of  using  its  property  for  the 
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purposes  contemplated  in  its  crea- 
tion. That  sort  of  trust  is  not  one 
which  fastens  upon  the  land 
and  inheres  in  the  title,  but  is 
founded  solely  upon  the  corporate 
character  of  the  grantee,  and  so 
justifies  the  control  given  by  the 
statute  to  the  courts.  The  title  of 
the  society  is  an  absolute  fee  which 
it  can  transmit  to  a  vendee  with 
the  judicial  consent  and  approval. 
When  that  occurs  the  proceeds 
takfe  the  place  of  the  land  which 
the  court  by  a  suitable  direction 
devotes  to  the  proper  uses  and 
purposes  which  the  corporation  was 
framed  to  subserve,  and  to  accom- 
plish which  its  property  was  be- 
stowed. 

It  was  also  claimed  that  the  acts 
of  1875  and  1876  have  so  far 
changed  the  then  existing  law  as  to 
prevent  a  transfer  of  the  property 
except  in  accordance  with  the 
rules  and  usages  of  the  denomina- 
tion, and  that  those  rules  and 
usages  require  the  precedent  ap- 
proval of  the  presbytery.  It  ap- 
peared that  the  presbytery  had 
consented  to  proceeding  with  tBe 
sale  provided  a  majority  of  the 
congregation  should  so  decide  in 
public  meeting  assembled, ,  and 
that  the  steps  in  that  direction 
should  be  taken  *Svith  care  and 
tenderness."    This  was  done. 

7/e/d,  Untenable;  that  no  rule 
or  usage  of  the  Presbyterian  de- 
nomination had  been  violated. 

It  was  also  claimed  that  the  vote 
was  illegal  for  want  of  a  proper 
register.  It  appeared  that  full  and 
formal  notice  of  the  meeting  and 
its  purpose  was  given;  that  every- 
one entitled  to  vote  had  an  oppor- 


tunity to  do  so  and  that  but  one , 
vote  offered  was  refused,  and  there 
was  no  proof  that  such  vote  ought 
to  have  been  received  or  that  any 
of  the  votes  received  should  have 
been  rejected. 

Held,  That  the  claim  was  unten- 
able; that  in  such  a  case  the  mode 
and  manner  of  making  the  registry 
is  of  little  importance,  and  it  only 
becomes  so  when  it  excludes  a 
lawful  vote  and  admits  an  unlaw- 
ful one. 

Also  held,  That  the  courts  below 
having  exercised  their  discretion 
upon  the  facts  presented,  this 
court  cannot  interfere  with  their 
conclusion. 

Order  of  General  Term,  affirm- 
ing order  of  Special  Term  granting 
petition,  affirmed. 

Opinion  by  Finch,  J.  All  concur. 


DEPOSITIONS. 

N.  Y.   Supreme  Court.  General 
Term.    First  Dept. 

Fleming  S.  Phillips,  applt.,  v. 
The  Germania  Mills,  respt. 

Decided  June  18,  1887. 

Where  an  order  for  examination  of  a  de- 
fendant before  trial  and  production  of 
books  has  been  set  aside  on  the  ground 
that  an  offer  to  allow  an  inspection  of 
books  has  been  made,  and  permission  to 
inspect  has  been  afterward  denied,  it  is 
too  late  to  renew  such  offer  after  a  second 
order  of  examination  has  been  obtained. 

Appeal  from  order  vacating  or- 
der for  examination  of  S. ,  treasurer 
of  defendant. 

Plaintiff  was  employed  by  de- 
fendant under  a  written  contract 
by  which  he  was  to  receive  $3,000 
per  year  salary  and  a  percentage 
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,  on  net  profits  guaranteed  to  be  at 
least  $3,000  per  year.  He  received 
only  $6,000,  and  brought  this  ac- 
tion for  breach  of  contract  and 
failure  to  pay  him  the  profits  to 
which  he  was  entitled.  He  ob- 
tained an  order  to  examine  S.  and 
for  the  production  of  the  books  of 
defendant  to  enable  him  to  prepare 
his  complaint.  This  order  was 
vacated  on  the  ground  that  it 
would  be  a  doubtful  exercise  of 
discretion  to  make  an  order  requir- 
ing a  foreign  corporation  to  bring 
its  books  from  its  principal  oflice 
into  this  State  for  inspection, 
especially  after  it  had  offered  to 
allow  the  inspection  to  be  made  in 
the  foreign  State.  Subsequently 
defendant  refused  a  request  to  in- 
spect  in  the  foreign  State,  and 
plaintiff  procured  the  order  for  the 
examination  of  S.,  which  was 
vacated  by  the  order  appealed  from 
'*  provided  defendant  stipulates  to 
allow  an  examination  of  the 
books"  in  the  foreign  State. 

Lamed  &  Curtis^  for  applt. 

Joseph  A.  Shoudj/y  for  respt. 

Held,  Error.  That  after  this 
order  for  examination  was  granted, 
in  view  of  the  previous  history  of 
the  case,  it  was  too  late  to  renew 
the  offer  to  examine  the  books. 
By  a  refusal  unjustified  under  the 
circumstances  of  this  case  plaintiff 
was  put  to  the  trouble  of  his 
motion,  and  defendant  should  not 
then  be  allowed  to  escape  from 
such  examination  by  agreeing  to 
do  that  which  it  never  should  have 
refused. 

The  objection  that  S.  is  not 
directed  to  be  examined  as  an 
officer  of  defendant  is  not  well 


taken.  The  affidavits  show  that 
his  examination  is  sought  as  an 
officer  of  defendant,  and  the  section 
of  tiie  Code  simply  requires  the 
order  to  state  the  name  of  the  offi- 
cer whose  examination  is  desired. 

Order  reversed,  with  $10  costs 
and  disbursements. 

Opinion  by  Van  Brunt j  P,J.; 
Daniels  and  Bartletty  JJ.,  concur. 


CORPORATIONS.     TRUSTEES. 
PRACTICE. 

N.  Y.  Court  of  Appeals. 

Brinckerhoff  et  al.,  applts.,  v 
Bostwick  et  al.,  respts. 

Decided  May  13,  1887. 

A  court  of  equity  has  jurifidiction  of  an  ac- 
tion to  compel  the  directors  of  a  bank  to 
account  for  the  performance  of  their  du- 
ties, where  it  is  alleged  that  by  their  n^- 
iigence  and  misconduct  losses  have  been 
incurred  by  which  the  bank  is  rendered 
insolvent,  although  issues  may  be  framed 
to  be  tried  by  a  jury. 

This  action  was  brought  by  B. 
in  his  own  behalf  as  a  stockholder 
of  the  Fishkill  National  Bank,  and 
for  other  stockholders  against  the 
directors  of  said  bank  to  call  them 
to  account  as  tnistees  for  the  man- 
ner in  which  they  have  discharged 
their  trust,  it  being  alleged  in  the 
complaint  that  certain  losses  met 
with  by  the  bank  were  caused  by 
the  carelessness,  negligence  and 
misconduct  of  defendants,  and 
that  thereby  the  funds  of  the  bank 
had  been  stolen  and  wasted  and 
the  institution  rendered  insolvent. 
An  order  was  made  at  the  Circuit 
striking  the  case  from  the  calendar 
and  directing  it  to  be  tried  as  an 
equity  action  by  the  court  without 
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a  jury,  and  allowing  defendants 
to  apply  to  the  court  for  an  order 
framing  issues  to  be  tried  by  a 
jury. 

O.  D.  M.  Baker,  for  applts. 

Milton  A.  Fmvler^  for  reepts. 

Hddj  No  error;  that  the  action 
as  a  whole  was  such  as  a  court 
of  equity  would  have  jurisdic- 
tion of,  99  N.  Y.,  185,  although 
issues  might  be  framed  in  it  to 
be  tried  by  a  jury. 

Hunv.  Gary,  82  N.  Y.,  65;  Brad- 
ley  V.  Aldrich,40  id.,  504;  Davison 
V.  Associates  of  Jersey  Co.,  71  id., 
388,  distinguished. 

Order  of  General  Term,  revers- 
ing order  of  Special  Term,  reversed, 
and  order  of  Special  Term  afiSrmed. 

Opinion  by  Pechham,  J.  All 
concur. 


RAILWAY.    NEGLIGENCE. 

N.  Y.  Supreme  Cotjrt.  General 
Term.    Fotth  Dept. 

Lawrence  O'Laughhn,  respt.,  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
applt 

Decided  June,  1887. 

Plaintiff,  an  employee  of  defendant,  was 
injured  by  a  collision  with  a  disabled  en- 
gine which  was  being  taken  to  the  shop 
for  repairs,  running  wild  in  charge  of  an 
engineer  inexperienced  in  the  manage- 
ment of  engines  in  that  condition,  and 
who  was  unable  to  stop  it  in  time.  Held, 
That  it  was  for  the  jury  to  determine 
whether  the  engineer  was  negligent  and 
whether  his  negligence  alone  caused  the 
the  injury,  and  that  a  motion  for  non- 
suit waa  properly  denied. 

Appeal  from  Special  Term  order 
denying  defendant's  motion  for  a 
new  trial  on  the  minutes. 

Action  te  recover  damages  for  a 


personal  injury  to  plaintiff  alleged 
to  have  been  caused  by  defendant's 
negligence  while  plaintiff  was  in 
its  employ  as  a  fireman  on  train 
No.  23.  The  accident  occurred 
about  10:45  P.  M.  Train  No.  23 
was  a  regular  passenger  train,  run- 
ning  west  on  the  Auburn  branch 
of  defendant's  road,  and  was  due 
at  Shortsville  at  10:47  schedule 
time.  It  left  the  station  next  east 
fodr  minutes  late,  and  had  nearly 
made  up  its  time,  and  when  within 
a  short  distance  of  Shortsville  it 
collided  with  an  engine  of  defend- 
ant, running  easterly,  termed  a 
'* wildcat"  engine,  or  one  having 
no  schedule  time,  and  the  injury 
complained  of  ensued.  The  ''wild- 
cat" was  an  engine  with  tender 
attached  which  had  that  day  be- 
come disabled  and  was  being  taken 
to  Syracuse  for  repairs  in  charge 
of  an  engineer,  W.,  and  a  fireman. 
The  disability  of  the  ''wildcat" 
engine  was  such  that  only  one  pair 
of  its  driving  wheels  was  connected 
with  the  cylinder,  the  disconnected 
pair  acting  merely  as  truck  wheels, 
thus  greatly  increasing  the  diffi- 
culty of  stopping  the  engine  quick- 
ly while  in  rapid  motion,  by  reason 
of  its  loss  of  power  to  grip  the 
track.  W.  was  ordered  from  the 
office  of  defendant's  superintend- 
ent at  Eochester  to  take  the  dis- 
abled engine  from  Canandaigua  to 
a  railroad  junction  east  of  Shorts- 
ville, and  he  accordingly  left  Can- 
andaigua at  10:33  P.  M.  Shorts- 
ville is  six  miles  east  of  Canandai- 
gua. About  midway  between 
them  is  Chapinville.  The  track 
is  single,  with  switches  and  side 
tracks  at  each  station.    At  Shorts- 
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ville  are  two  switches  west  of  the 
station,  and  one  east  of  it  at  the 
east  end  of  the  side  track.  W. 
left  Canaudaigua  intending  to  pass 
Chapin ville  and  meet  No.  23  at 
Shortsville.  Accordingly,  he  ran 
to  Shortsville  without  stopping, 
going  part  of  the  way  at  the  rate 
of  twenty-four  miles  per  hour. 
He  passed  the  west  switches,  in- 
tending to  run  to  the  east  switch 
and  back  onto  the  siding.  From 
the  west  switch  to  the  place  of 
coUision  there  was  a  descending 
grade.  Near  the  west  switch  W. 
shut  off  steam,  and  as  he  ap- 
proached the  depot  he  looked  at 
his  watch  and  saw  that  the  time 
was  10:45,  and  then  he  reversed 
his  engine.  Seeing  that  the  engine 
did  not  slow  up  and  apparently 
had  no  power  to  take  hold  of  the 
track,  he  gave  her  a  little  steam 
in  the  back  motion,  and  applied 
the  brakes  and  sand,  but  could  not 
stop  her,  and  soon  the  headlight 
or  No.  23  appeared  and  the  col- 
lision occurred,  his  engine  being 
then  in  motion.  W.  was  thirty- 
one  years  old  at  the  time  of  the 
accident,  had  been  in  defendant's 
employ  several  years,  part  of  the 
time  as  a  fireman  and  at  two  dif- 
ferent periods  of  about  six  months 
each  had  served  as  an  extra  en- 
gineer in  charge  of  freight  trains, 
but  never  as  a  regular  engineer; 
had  been  over  the  Auburn  road 
about  twenty-four  times  in  all,  in 
his  service  as  an  engineer,  the  last 
time  about  a  month  before  the  ac- 
cident; had  never  inspected  the 
switches  or  side  tracks  at  Shorts- 
ville or  Chapinville  so  as  to  learn 
their  exact   location,  and   knew 


nothing  on  that  subject  except  as 
he  had  noticed  when  he  passed 
over  them  and  had  been  told  by 
others;  had  no  exparience  in  run- 
ning an  engine  disabled  as  this 
was,  and  had  never  observed  the 
effect  of  such  disability  upon  the 
holding  power  of  an  engine  or  the 
ability  of  those  in  charge  of  it  to 
stop  it;  was  examined  when  pro- 
moted to  the  position  of  engineef , 
but  not  upon  that  subject.  The 
court  denied  a  motion  for  nonsuit, 
and  submitted  it  to  the  jury  to  say 
whether  W.  in  passing  the  west 
switch  and  descending  the  grade 
at  Shortsville  with  the  intent  to 
take  the  east  switch  was  negligent, 
in  the  circumstances,  and  if  so, 
whether  such  negligence  was  the 
sole  cause  of  the  accident;  and  he 
further  instructed  them  that  if 
they  should  so  find,  plaintiff  was 
not  entitled  to  recover,  defendant 
not  being  liable  for  an  injury  occa- 
sioned to  plaintiff  by  the  negli- 
gence of  his  CO  employee.  On  the 
other  hand,  notwithstanding  they 
should  find  W.  negligent,  if  they 
should  also  find  that  he  would 
have  avoided  the  accident  if  he 
had  been  an  engineer  of  such  com- 
petence, skill  and  experience  as 
was  required  for  the  occasion,  and 
had  had  an  engine  in  such  compe- 
tent condition  as  to  have  responded 
to  the  demands  which  he  then 
reasonably  made  upon  it  to  pre- 
vent and  escape  the  accident  which 
followed,  plaintiff  is  entitled  to 
recover. 
Harris  &  Harris^  for  applt* 
J.  &  Q.  Van  VoorhiSy  for  respt. 
Heldy  That  the  questions  sub- 
mitted were  presented  by  the  evi- 


NEW  YORK  WEEKLY  DIGEST. 


Ill 


dence,  and  the  instructions  given 
in  connection  with  them  as  to  the 
law  were  proper.    91  N.  Y.,  332. 

It  was  for  the  jury  to  say  wheth- 
er anything  was  omitted  which 
might  reasonably  have  been  done 
by  defendant  to  prevent  the  col- 
lision, and  whether  the  injury  was 
attributable  to  negligence  on  the 
part  of  the  master. 

The  court  charged  that  if  the 
injury  could  be  attributed  to  the 
negligence  of  defendant,  however 
slight,  defendant  is  liable,  not- 
withstanding W.  may  have  been 
negligent. 

Held,  No  error.  92  N.  Y.,  639; 
95  id.,  546. 

Also,  it  was  for  the  jury  to  say 
whether  the  engine  was  in  such  a 
condition  that,  in  view  of  all  the 
circumstances,  the  sending  it  out 
was  negligent,  e^en  assuming  that 
W.  was  competent. 

Order  aflSrmed. 

Opinion  by  Smith,  P.J.;  Haight 
and  Bradley  J  J  J.,  concur. 


FERRIES. 
N.  Y.  Court  of  Appeals. 
The  Mayor,  etc.,  of  N.  Y.,  respt.^ 
V.  The  New  Jersey  Steamboat  Co., 
applt. 
Decided  June  7,  1887. 

Defendant's  ferry,  so  far  as  it  carries  pas- 
sengers between  the  city  and  the  points 
at  which  it  stops  in  Staten  Island  and 
New  Jersey,  infringes  upon  the  fran- 
chises of  the  city,  and  to  that  extent 
defendant  nmy  be  restrained  from  main- 
taining it. 

This  action  was  brought  to  re- 
strain defendant  from  infringing 
upon  the  ferry  franchises  of  the 
city  of  N.  Y.  between  it  and  Staten 


Island.  It  appeared  that  the  city 
had  established  a  ferry  between 
the  foot  of  Whitehall  street  and 
various  points  on  Staten  Island. 
Defendant  had  also  established  a 
ferry  which  ran  from  a  private 
pier  about  seven-eighths  of  a  mile 
distant  from  the  foot  of  Whitehall 
street,  and  thence  to  a  point  in 
New  Jersey,  and  from  thence  to 
two  points  on  Staten  Island,  and 
thence  to  a  point  in  New  Jersey, 
when  it  returned,  stopping  at  the 
same  places,  to  the  same  pier. 

Noah  Davis,  James  McNamee 
and  Adolf  L.  PincoffSy  for  applts. 

James  C.  Carter  and  W.  W.  Mc- 
farland,  for  respt. 

Held,  That  defendant  should  be 
restrained  so  far  as  its  ferry  in- 
fringed upon  the  franchises  of  the 
city;  that  the  business  of  defend- 
ant did  not  lose  its  character  as  a 
ferry  business  because  its  boats 
stopped  both  upon  the  shores  of 
New  Jersey  and  Staten  Island; 
that  in  carrying  passengers  from 
one  place  on  the  New  Jersey 
shore  or  the  Staten  Island  shore 
to  other  places  on  the  same  shore, 
it  was  simply  doing  the  business 
of  a  common  carrier,  as  its  boats 
did  not  pass  over  intervening 
waters,  but  as  in  going  from  the 
city  its  boats  could  leave  passen- 
gers from  the  city  at  each  of  the 
places  at  which  it  stopped  and  in 
returning  could  take  passengers 
at  each  of  the  places  and  carry 
them  to  the  city,  if  it  did  this  it 
would  be  engaged  in  a  ferry  busi- 
ness. 

Also  held,  That  as  the  city  owns 
all  the  franchises  between  it  and 
Staten  Island  it  could  discharge 
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its  duty  to  the  public  by  establish- 
ing one  ferry  with  as  many  ter- 
mini on  Staten  Island  as  there 
were  landing  places;  it  was  not 
bound  to  have  more  than  one  ter- 
minus in  the  city,  it  not  having 
been  shown  or  claimed  that  more 
than  one  was  needed  there  for  the 
accommodation  of  the  public. 

Ferries  may  be  established  when 
the  intervening  waters  are  not 
wide  and  can  be  traversed  at  regu- 
lar and  brief  intervals  by  boats 
adapted  to  a  ferry  business. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
modified  so  as  to  restrain  defend- 
ant from  maintaining  and  operat- 
ing a  ferry  between  the  city  of 
New  York  and  Staten  Island,  and 
as  modified  affirmed. 

Opinion  by  Earlj  J.   All  concur. 


WILLS. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

In  re  probate  will  of  Mary 
Theresa  Hatten. 

Decided  June  18,  1887. 

Unless  a  testator  knows  the  contents  of  the 
alleged  will  at  the  time  of  its  attempted 
execution  no  valid  execution  can  be 
made;  subsequent  knowledge  is  not  suffi- 
cient to  validate  it. 

Evidence  insufficient  to  show  such  knowl- 
edge. 

Appeal  from  decree  of  surrogate 
admitting  will  to  probate. 

The  surrogate  found  that  testa- 
trix was  of  sound  disposing  mind 
and  free  from  restraint,  and  that 
no  fraud  or  undue  influence  was 
u«ed ;  that  she  never  saw  the 
paper  propounded  as  her  will  until 


it  was  presented  to  her  for  execu- 
tion. There  was  no  proof  that  it 
was  prepared  in  pursuance  of  her 
instructions  or  that  it  was  read  to 
her.  It  was  handed  to  her  in  the 
presence  of  the  witnesses  while 
she  was  on  her  sick  bod,  and  she 
sat  up  in  bed  when  she  signed  it 
and  after  signing  laid  down  again. 
The  witnesses  testified  that  she 
had  the  will  just  long  enough  to 
sign  it;  that  she  looked  at  it  as  she 
signed,  but  could  not  say  that  she 
read  it.  It  appeared  that  she  was 
little  accustomed  to  reading  or 
writing. 

Roger  A.  Pryory  for  contestants. 

William  H.  AmouXj  for  exrs. 

Heldy  That  there  being  no  proof 
of  instructions,  no  proof  that  de- 
cedent ever  saw  or  had  possession 
of  the  will  before  the  time  of  exe- 
cution, the  fact  that  it  was  pro- 
duced by  one  of  the  parties  inter- 
ested in  its  execution  and  that  she 
only  had  possession  of  the  paper 
long  enough  to  sign  it,  that  it  was 
not  read  to  her  and  that  none  of 
the  witnesses  prove  that  she  read 
it  herself,  leads  to  the  conclusion 
that  there  is  an  utter  want  of  evi- 
dence tending  to  show  that  dece- 
dent everliad  an  opportunity  to 
become  acquainted  with  the  con- 
tents of  the  will  in  question  before 
execution.  There  is  evidence,  per- 
haps, that  she  read  the  alleged 
will  afterward,  but  unless  she 
knew  the  contents  of  the  paper  at 
the  time  of  the  attempted  execu- 
tion no  valid  execution  could  be 
made. 

Decree  reversed  and  a  new  trial 
ordered  before  a  jury  in  the  Court 
of  Common  Pleaa. 
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Opinion  by    Van  Brunt ^    P.J.; 
Daniels  and  Barilett,  JJ,^  concur. 


SPECIFIC  PERFORMANCE. 
COUNTERCLAIM. 

N.  Y.  Court  of  Appeals. 

Moser,  exrx.,  applt.,  v.  Coch- 
rane, refrpt. 

Decided  Oct.  4,  1887. 

To  entitle  a  vendee  to  be  relieved  from  a 
contract  for  the  purchase  of  land  he  is 
bound  to  show  that  the  title  was  not  such 
as  he  was  bound  to  accept. 

The  question  as  to  whether  a  title  is  mar- 
ketable is  for  the  court  to  determine;  the 
opinion  of  conveyancers  is  immaterial. 

In  an  action  by  the  vendee  to  recover 
money  paid  on  the  contract  the  vendor 
may  plead  proper  facts  and  pray  si>eGific 
performance  as  a  counterclaim,  and  on 
proving  it  is  entitled  to  the  affirmative 
judgment  demanded. 

Affirming  S.  C,  21  W.  Dig.,  546. 

This  action  was  brought  to  re- 
•cover  $1,000  paid  by  plaintiff  on  a 
contract  for  the  purchase  of  real 

-estate.  It  appeared  that  plaintiff 
agreed  to  purchase   certain  real 

♦estate  of  defendant  for  $20,500, 
payable  $1,000  down,  and  the  resi- 
due in  instalments  after  and  sub- 
sequent to  the  delivery  of  the  deed, 
which  it  was  agreed  should  be 
made  June  10,  1882.  The  $1,000 
was  paid  and  in  due  time  the 
deed  tendered,  but  plaintiff  re- 
fused to  receive  it  and  brought 
this  action  Aug.  11,  1882,  to  re- 
cover back  the  money  paid,  claim- 
ing that  the  property  was  part 
of  the  estate  of  C,  who  died 
intestate  on  or  about  Dec.  20, 1880, 
and  as  the  administration  of  the 
estate  had  not  been  closed  and 
three  years  had  not  elapsed  since 
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letters  of  administration  were 
granted,  plaintiff  would  have  to 
take  the  property  subject  to  the 
debts  of  the  intestate,  if  there  were 
any  after  the  personal  estate  was 
exhausted.  That  four  years  have 
not  elapsed  since  the  intestate's 
death,  and  if  within  four  years 
thereafter  a  will  should  be  found 
it  would  govern  the  disposition  of 
his  property  and  the  conveyance 
to  plaintiff  be  void.  The  answer 
averred,  among  other  things,  that 
all  the  intestate's  debts  had  been 
paid  by  his  administrator,  who 
declared  himself  ready  and  willing 
to  carry  out  the  contract,  and 
prayed  that  plaintiff  be  required 
to  specifically  perform  it.  Upon 
the  trial  all  the  facts  were  found 
in  favor  of  the  defendant,  the 
judge  also  finding  "that  at  the 
time  fixed  by  the  agreement  for 
the  delivery  of  the  deed  all  the 
debts  of  the  deceased  had  been 
paid."  Judgment  was  ordered  for 
the  defendant  according  to  the 
prayer  of  the  answer. 

Sol.  Kohn^  for  applt. 

James  R.  Marvin,  for  respt. 

Held,  No  error;  that  to  entitle 
plaintiff  to  relief  he  was  bound  to 
show  that  defendant's  title  was 
not  such  as  he  was  bound  to  accept, 
and  to  carry  out  the  theory  of  the 
complaint  that  the  personal  estate 
of  defendant's  intestate  was  insuf- 
ficient to  pay  his  debts.  7  Paige, 
550;  2  Bosw.,  161. 

Plaintiff  offered  evidence  of  his 
inability  to  procure  a  loan  upon 
the  property,  and  that  the  reasons 
assigned  by  the  lawyer  to  whom 
he  applied  were  those  stated  in 
the  complaint  as  objections  to  the 
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title.  There  was  evideiice  also 
offered  to  the  effect  that  membei-s 
of  the  legal  profession  familiar 
with  such  questions  regarded  a 
title  derived  from  an  heir  within 
the  periods  named  in  the  com- 
plaint .non-marketable.  This  tes- 
timony was  all  excluded. 

Held^  No  error;  that  if  the  facts 
proved  justified  the  inquiry  the 
question  was  for  the  court  to  an- 
swer, the  opinion  of  conveyancers 
being  immaterial.  Sugden  on 
Vendors,  174. 

Also  held,  That  defendant's  coun- 
terclaim having  arisen  out  of  the 
transactions  set  forth  in  the  com- 
plaint, and  without  which  plain- 
tiff could  have  had  no  standing  as 
a  litigant,  the  case  is  within  the 
Code,  §§  501,  502,  and  defendant 
having  established  the  counter- 
claim was  entitled  to  the  affirma- 
tive judgment  demanded  in  the 
answer.     82  N.  Y.,  271. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint and  compelling  specific  per- 
formance of  contract,  affirmed. 

Opinion  by  Danforth,  J.  All 
concur. 


ASSAULT. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

The  People,  respts.,  v.  Alfred  L. 
Burgess,  applt. 

Decided  June  18,  1887. 

A  conviction  of  assault  in  the  first  degree 
in  administering  poison  cannot  be  sus- 
tained where  the  evidence  is  not  suffi- 
cient to  show  that  the  life  of  the  person 
to  whom  it  was  administered  was  endan- 
gered. 


Appeal  from  judgment  of  Gen- 
eral Sessions  convicting  defendant 
of  assault  in  the  first  degree. 

The  indictment  stated  that  de- 
fendant with  one  M.  did  wilfully 
and  feloniously  make  an  assault 
on  one  Mary  Burgess,  and  admin- 
ister and  cause  to  be  administered 
to  and  taken  by  her  a  certain 
poison  with  intent  to  kill  her, 
by  means  whereof  the  life  of  said 
Mary  Burgess  was  then  and  there 
endangered. 

There  was  evidence  sufficient 
to  show  that  defendant  adminis- 
tered and  caused  to  be  adminis- 
tered the  poison  to  his  wife  with 
intent  to  kill,  but  there  was  no 
sufficient  evidence  to  show  that 
by  such  administration  of  the  poi- 
son the  life  of  said  Mary  Burgess 
was  endangered. 

A.  Suydaniy  for  applt. 

Mackenzie  Semple,  for  respts. 

Held^  Error.  It  would  seem 
that  the  administration  of  poison 
with  the  intent  to  kill  should  be  * 
entirely  sufficient,  as  it  was  under 
the  statutes,  to  justify  such  a  con-  ^ 
viction,  although  it  may  have  been 
administered  in  consequence  of  ig- 
norance in  such  large  or  small  doses 
as  not  actually  to  have  endangered 
life.  Under  the  Penal  Code,  how- 
ever, it  is  necessary  that  the  proof 
should  establish  the  fact  that  by 
the  administration  of  the  poison 
life  was  endangered.  This  it  is 
almost  impossible  to  prove.  The 
poison  is  always  administered  se- 
cretly. The  fact  of  the  dangerous 
character  of  the  dose  can  only  be 
judged  by  its  effects,  and  if  death 
does  not  ensue  the  proof  on  this 
point   is   necessarily  exceedingly 
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difficult  to  procure.  The  intention 
that  the  administration  should  be 
dangerous  is  involved  in  the  proof 
of  the  intent  to  kill;  and  because 
of  unskillful  administration  so 
that  death  does  not  ensue  the  char- 
acter of  the  crime  does  not  in  any 
d^ree  seem  to  be  lessened.  The 
offense  is  certainly  as  great  as  an 
assault  by  means  of  any  deadly 
weapon  with  intent  to  kill.  Un- 
der the  law  as  it  stands,  however, 
the  evidence  in  the  case  at  bar 
was  entirely  insufficient  to  show 
that  by  the  administration  of  the 
poison  in  question  the  life  of  Mrs. 
Burgess  was  endangered,  and  con- 
sequently the  conviction  cannot 
stand. 

Judgment  reversed. 

Opinion  by  Van  Brunt,  P.J,; 
Daniels  and  Brady ^  JJ.,  concur. 


NEGLIGENCE. 
N.  Y.  CouKT  OF  Appeals. 

Woodard,    admrx.,    respt.,    v. 

The  N.  Y.,  L.  E.  &  W.  RR.  Co., 

applt. 
Decided  Oct.  4,  1887. 

On  a  bright,  clear  day  deceased,  who  was 
familiar  with  the  crossing,  started  to 
cross  the  tracks  with  one  P.,  carrying  a 
basket  of  coal,  and  was  struck  by  a  car 
being  switched  and  moving  by  its  own 
momentmn.  It  appeared  that  the  car 
could  have  been  seen  if  deceased  had 
looked.  Held,  That  he  was  guUty  of  con- 
tributory negligence. 

To  be  an  excuse,  the  object  which  diverts 
the  attention  must  be  something  which 
can  justify,  consistently  with  prudence, 
the  withdrawal  of  attention  from  the 
near  and  imminent  danger. 

Beversing  S.  C,  20  W.  Dig  ,  485. 

•    Action  to  recover  damages  for 
the  killing  of  W.,  plaintiff's  intes- 


tate, through  the  alleged  negli- 
gence of  defendant.  It  appeared 
that  W.  was  killed  on  a  street  in 
the  village  of  Hornellsville  which 
was  crossed  by  six  of  defendant's 
tracks  by  being  struck  by  one  of 
defendant's  cars,  the  line  of  the 
street  and  of  the  rails  making 
quite  an  acute  angle  as  they  ap- 
proach each  other  from  the  north 
and  west.  W.  was  employed  at  a 
coal  yard  which  fronted  on  said 
street  and  ran  back  to  the  prem- 
ises of  the  railroad.  While  so 
employed  he  became  entirely 
familiar  with  the  crossing,  and 
with  the  use  of  a  switch  upon 
which  was  placed  the  coal  destined 
for  delivery  in  Hornellsville,  and 
the  cars  containing  it  were  habitu- 
ally shunted  down  that  switch 
and  across  the  switch  to  the  place 
of  unloading.  The  switch  was  the 
first  track  W.  came  to  in  crossing 
the  street.  On  approaching  the 
crossing  from  the  yard  where  he 
was  employed  W.  had  on  his  right 
a  vacant  lot  bounded  by  a  high 
fence  toward  the  rails  and  adjoin- 
ing that  a  building  which  ob- 
structed a  view  of  the  track  west 
of  the  crossing.  On  reaching  the 
southeast  corner  of  the  building, 
which  was  31  >^  feet  from  the  in- 
tersection of  the  street  with  the 
rails,  the  switch  could  be  seen 
to  the  west  a  distance  of  57  feet. 
When  within  10  feet  of  the  track 
it  could  be  seen  a  distance  of  137 
feet,  and  when  within  two  feet  of 
the  track  the  switch  could  be  seen 
for  its  whole  length  to  the  west 
and  a  portion  of  the  main  track 
besides.  About  the  middle  of  a 
bright,  clear  day,  W.,  with  one  P., 
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approached  the  crossing  carrying 
a  basket  of  coal  brought  from  the 
yard  where  he  was  employed,  and, 
in  attempting  to  cross  the  switch 
track,  when  near  the  further  rail, 
he  was  struck  by  a  coal  car,  which 
had  been  kicked  down  from  the 
west  and  was  moving  by  its  own 
momentum,  at  a  rate  not  exceed- 
ing four  miles  an  hour. 

E.  C.  Sprague,  for  applt. 

E.  Countrymartj  for  respt. 

Held,  That  plaintiff  should  have 
been  nonsuited,  there  being  no 
question  for  the  jury  to  pass  upon, 
as  it  appears  from  the  facts  that 
W.  either  looked  and  seeing  the 
car  coming  undertook  to  cross  in 
front  of  it,  or  did  not  look  when 
it  was  his  duty  to  do  so,  but  went 
blindly  upon  the  track,  taking  the 
chances  of  what  might  occur,  and 
was  thus  guilty  of  contributory 
negligence. 

It  was  claimed  that  W.'s  atten- 
tion having  been  diverted  by  the 
passage  of  a  train  to  the  west  on 
one  of  the  tracks  south  of  the 
switch  and  by  the  movement  of 
some  coal  dumps  on  another,  he 
was  excused  from  looking  to  see 
whether  anything  was  approach- 
ing on  the  switch  track. 

Held,  Untenable;  that  to  be  an 
excuse  the  object  which  diverts 
the  attention,  as  was  claimed, 
must  be  something  which  can  jus- 
tify, consistently  with  prudence, 
the  withdrawal  of  attention  from 
the  near  and  imminent  danger, 
otherwise  it  is  mere  needless  curi- 
osity, which  itself  amouhts  to 
inattention. 

Greany  v.  RR.,  101  N.  Y.,  419, 
distinguished. 


Judgment  of  General  Term,  af- 
firming judgment  on  verdict,  re- 
versed, and  new  trial  granted. 

Opinion  by  Finch,  J.;  Rapallo, 
Earl  and  Peckham,  JJ,,  concur; 
Danforth,  J.,  reads  for  affirmance; 
Rtiger,  Ch.  J.,  and  Andrews,  J., 
concur. 


BILL  OF  PARTICULARS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  Union  Hardware  Co. ,  respt, 
V.  Albert  Flagler  et  al.,  impl'd., 
applts. 

Decided  May  13,  1887. 

A  copy  account  authorized  by  §  631  should 
contain  both  the  debits  and  credits. 

Appeal  from  order  denying  mo- 
tion for  a  further  account. 

Action  for  a  balance  of  account. 
The  complaint  alleged  the  delivery 
of  goods  to  defendant  for  sale  on 
plaintiJS's  account;  that  a  part 
was  returned  and  a  portion  of  the 
balance  accounted  for,  leaving  a 
balance  of  $1002.81  due. 

Defendants  demanded  a  copy  of 
the  account,  and  plaintiff  furnished 
a  copy  of  the  debit  side  only.  De- 
fendants demanded  a  further 
account,  specifying  the  items  al- 
leged to  have  been  returned,  those 
alleged  to  have  been  sold  by  de- 
fendants and  those  accounted  for. 
The  demand  not  being  complied 
with,  this  motion  was  made  and 
denied. 

A.  R,  Robertson,  for  applts. 

Lamed  &  Curtis,  for  respt. 

Held,  Error.    An  account  is  de-  • 
fined  to  be  a  detailed  statement  of 
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the  mutual  demands  in  the  nature 
of  debit  and  credit  between  the 
parties  arising  out  of  contracts  or 
some  fiduciary  relation.  Bouv. 
Law  Diet,  and  cases  cited.  The 
account  furnished  by  plaintiff  is 
not  a  detailed  statement  such  as  is 
contemplated  by  the  definition 
just  given,  but  is  a  statement  of 
the  debit  side  of  the  account  only. 
It  does  not  show  that  the  balance 
asserted  to  be  due  is  correct  even 
on  plaintiflTs  theory.  If  plaintiff 
had  given  the  debits  and  credits 
the  accuracy  of  the  balance  stated 
would  at  once  appear  from  their 
account,  however  it  may  be  con- 
tested by  defendants  in  any  subse- 
quent investigation. 

Order  reversed  and  plaintiff  re- 
quired to  furnish  in  addition  all 
items  of  credit  which  affect  the 
account  in  any  way  and  all  other 
items  necessary  to  make  the  ac- 
count a  perfect  account  of  the 
transactions  between  the  parties, 
costs  to  abide  event. 

Opinion  per  curiam. 


REARGUMENT.    PRACTICE. 

N.  Y.  Court  of  Appeals. 

Anderson,  respty  v.  The  Conti- 
nental Ins.  Co.,  applt. 

Decided  June  28,  1887. 

The  papers  on  a  motion  for  reargument 
should  be  sufficient  to  enable  the  court 
to  determine  whether  its  decision  requires 
correction  in  any  respect. 

This  was  a  motion  for  a  reargu- 
ment, on  the  ground  that  the  dis- 
senting opinion  of  Davis,  J.,  at 
General  Term,  upon  which  a  judg- 


ment for  plaintiff  was  reversed 
and  a  new  trial  ordered,  contained 
expressions  in  said  opinion  which 
may  embarrass  plaintiff  on  the 
new  trial  ordered,  and  that  Davis, 
J.,  overlooked  or  misapprehended 
certain  facts.  Neither  a  copy  of 
the  opinion  by  Davis,  J.,  nor  a 
copy  of  the  case  was  presented  on 
this  motion. 

Benjamin  H.  Bristovo  and  Ed- 
ward  Mitchell^  for  motion. 

Thomas  ff.  Hubbard^  opposed, 

Heldy  That  the  motion  should 
be  denied;  that  the  motion  papers 
should  be  sufifcient  to  enable  the 
court  to  determine  whether  its  de- 
cision requires  coiTection  in  any 
respect;  that  the  papers  presented 
do  not  contain  any  reason  for 
changing  the  decision  of  this  court, 
nor  on  the  facts  appearing  at  the 
trial  could  the  plaintiflE  recover.  * 

Motion  denied. 

Mem.  per  curiam.    All  concur. 


WILLS.    LEGATEES. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

William  Hovey,  individually  and 
asexr.,  applt.  y  v.  MelindaR.  Purdy 
et  al.,  respts. 

Decided  June  18,  1887. 

An  action  for  the  construction  of  a  wiU 
cannot  be  maintained  by  a  legatee  or  de- 
visee to  determine  what  he  may  be  enti- 
tled to  under  it. 

Appeal  from  judgment  dismiss- 
ing complaint. 

One  P.  died  in  1865,  leaving  a 
widow  and  several  children,  and  a 
will  by  which  he  devised  his  real 
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estate  to  his  executora  in  trust  to 
divide  into  shares  equal  to  the 
number  of  his  children,  invest  and 
apply  to  the  use  of  the  children 
during  the  widowhood  of  his  wife 
and  on  her  death  or  remarriage 
until  such  child  should  be  twenty- 
one,  and  upon  the  death  or  remar- 
riage of  the  widow  he  devised  to 
each  child  on  becoming  twenty-one 
a  share  of  the  property. 

One  of  the  daughters  died,  aged 
twenty-seven,  and  leaving  plain- 
tiflF,  her  husband,  and  a  will  de- 
vising to  him  all  her  interest  under 
the  will  of  her  father.  This  action 
is  brought  to  obtain  a  construction 
of  the  will  of  P.  and  declare  what 
interest  plaintiff  is  entitled  to 
thereunder.  The  widow  is  still 
alive  and  has  not  remarried.  The 
court  dismissed  the  complaint. 

Charles  H.  Luscombj  for  applt. 

H.  B.  Clossoriy  for  respts. 

Heldy  No  error.  The  object  of 
plaintiff's  action  was  to  obtain  a 
construction  of  this  will  so  far  as 
to  determine  what  he  might  be 
entitled  to  under  it  as  the  devisee 
and  legatee  of  his  deceased  wife. 
That  such  an  action  cannot  be 
maintained  for  the  construction  of 
a  will  by  a  legatee  or  devisee  has 
been  quite  clearly  settled  by  the 
authorities.  11  Hun,  238 ;  9^  N. 
Y.,  243;  89  id.,  161.  There  is  no 
well  settled  principle  sanctioning 
such  an  action  in  plaintiff's  behalf. 
It  has  been  permitted  for  the 
guidance  and  direction  of  execu- 
tors and  trustees,  and  now  the 
controversy  may,  by  statute,  be 
determined  in  an  action  construing 
a  will  for  the  partition  of  real 
estate. 


Judgment  affirmed,  with  costs. 

Opinion  by  Daniels^  J,;  Van 
Brunt,  P.J.,  and  Bartlettj  J,^  con- 
cur. 


LARCENY.    INDICTMENT. 
AMENDMENT. 

N.  Y.  Supreme  Court.    Gen^iral 
Term.    First  Dept. 

The  People,  respts.^  v.  EYancis 
Herman,  applt. 

Decided  June  10,  1887. 

Where  upon  a  trial  for  larceny  there  Is  a 
variance  between  the  allegation  and 
proof  as  to  the  owner  of  the  goods  alleged 
to  have  been  stolen  the  indictment  may 
be  amended  in  that  respect.  The  name 
of  the  owner  is  no  material  attribute  of 
the  crime  charged. 

Section  298,  Code  Crim.  Pro.,  allowing 
such  amendment,  is  not  unconstitationaL 

Appeal  from  judgment  convict* 
ing  defendant  of  the  crime  of  lar- 
ceny. 

Defendant  was  indicted  for  tak- 
ing and  carrylDg  away  certain 
shoes,  the  property  of  the  Bay 
State  Shoe  &  Leather  Co.  On 
the  trial  the  people  failed  to  prove 
the  incorporation  of  said  company, 
but  it  appeared  by  the  evidence 
that  one  B.  was  its  superintendent, 
having  the  lawful  possession,  care 
and  custody  of  the  goods  men- 
tioned. Before  that  evidence  was 
given  the  court  permitted  an 
amendment  of  the  indictment  by 
inserting  the  statement  that  B. 
was  the  owner  of  the  property. 

Abraham  Suydam,  for  applt. 

Mackenzie  Semple,  for  respts. 

Held,  No  error.  The  amend- 
ment was  made  under  the  authority 
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contained  in  §  293,  Code  Crim. 
Pro.  That  section  has  provided 
when  a  variance  between  the  al- 
legation contained  in  the  indict- 
ment and  the  proof  shall  arise  in  re- 
spect to  time,  or  in  the  name  or 
description  of  any  place,  person  or 
thing  the  court  in  its  judgment, 
if  the  defendant  cannot  be  preju- 
diced in  his  defense  on  the  merits, 
may  direct  the  indictment  to  be 
amended  according  to  the  proof. 
It  has  been  further  provided  by  § 
281  of  the  same  Code  that  when 
the  oflfense  charged  involves  a  pri- 
vate injury  and  has  been  described 
with  suflScient  certainty  in  other 
respects  to  identify  the  act,  an 
erroneous  allegation  as  to  the  per- 
son injured  or  intended  to  be 
injured  is  not  material.  The  sec- 
tion under  which  the  amendment 
was  allowed  was  considered  by 
the  learned  counsel  for  defendant 
to  have  been  an  infraction  of  some 
of  the  provisions  of  the  Constitu- 
tion of  the  State  at  the  time  when 
the  appeal  was  taken;  but  that 
was  held  otherwise  in  the  case  of 
The  People  v.  Johnson,  4  N.  Y. 
Crim.,  590.  See  also  53  Miss.,  403; 
55  id.,  434. 

The  section  itself  providing  for 
the  amendment  of  an  indictment 
has  been  enacted  in  very  broad 
language  and  it  has  provided  for 
a  variance  between  the  allegation 
in  the  indictment  and  the  proof 
lespecting  the  name  of  the  owner 
of  the  property  charged  to  have 
been  stolen.  Such  a  variance 
did  appear  upon  the  trial  of  this 
indictment,  and  it  was  to  correct 
and  avoid  it  that  the  amendment 
was  made.  The  name  of  the  owner 


of  the  property  was  no  material 
attribute  whatever  of  the  crime  . 
charged  to  have  been  committed 
by  defendant.  It  was  included  in 
no  act  of  his  in  the  way  of  the 
commission  or  consummation  of 
the  crime.  It  was  not  essential  to 
the  crime  that  the  property  should 
be  owned  by  any  particular  corpo- 
ration or  person,  and  the  principal 
object  of  inserting  the  name  of  the 
owner  in  the  indictment  was  to 
enable  the  prosecution  to  prove 
the  fact  that  the  property  was 
taken  without  the  consent  of  such 
owner.  The  amendment  could  in 
no  manner  prejudice  defendant  in 
his  defense  on  the  merits,  for  the 
gist  of  the  charge  was  that  he  had 
feloniously  stolen  this  property, 
and  he  was  as  well  able  to  secure 
his  acquittal  or  to  meet  and  remove 
the  charge,  if  he  had  the  ability  to 
do  so,  with  the  name  of  the  super- 
intendent inserted  in  the  indict- 
ment as  the  owner  as  he  would 
have  been  if  the  name  of  the  cor- 
poration itself  had  remained  as  the 
owner  of  the  property.  The  proof 
as  to  the  absence  of  consent  would 
be  precisely  the  same  in  either  in- 
stance as  long  as  the  fact  was  that 
the  superintendent  was  the  custo- 
dian and  in  possession  of  the  prop- 
erty. It  was  by  his  testimony, 
and  his  testimony  alone,  or  evi- 
dence equivalent  to  that,  by  which 
proof  of  this  fact  could  legally  be 
made,  and  as  he  was  the  custodian 
or  bailee  of  this  property  it  was 
regular  to  allege  him  to  have  been 
the  owner  under  the  legal  settled 
rules  of  practice  governing  this 
subject.  2  Bish.  Crim.  Pro.,  719- 
20  and  notes. 
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At  the  common  law  it  is  entirely 
clear  that  this  amendment  could 
not  have  been  made  to  the  indict- 
ment. 1  Bish.  Grim.  Pro.,  §§  708- 
11 ;  121  U.  S  ,  1 ;  13  Bush,  337. 
But  where  this  rule  has  been  abro- 
gated and  changed  by  statute,  as 
it  now  has  been  in  this  State,  there 
the  practice  has  been  to  permit 
similar  amendments  to  be  made 
by  the  court  to .  an  indictment. 
See  65  N.  C,  313;  26  Ohio,  326;  14 
Tex.,  402;  4  N.  Y.  Grim.,  590;  60 
Wis.,  699;  30  La.  Ann.,  401;  51 
Miss.,  675;  6  Gox  G.  G.,  194;  2 
Denn.  G.  G.,  464;  8  Gox  G.  G., 
461 ;  9  id.,  297 ;  10  id.,  367;  11  id., 
93. 

Judgment  affirmed. 

Opinion  by  Daniels^  J,;  Van 
Brunt ^  P.J.J  and  Brady ^  */.,  con- 
cur. 


ELEGTION.     RESIDENGE. 

N.  Y.  GouRT  OF  Appeals. 

Silvey,  respt.j  v.  Lindsay  et  al., 
applts. 

Decided  Oct.  4,  1887. 

An  inmate  of  the  State  Soldiers'  Home  at 
Bath,  who  has  left  his  home  in  N.  Y. 
City  with  the  intention  of  making  his 
residence  at  the  Home  as  long  as  he 
should  be  permitted  to  do  so  is  not  a  resi- 
dent of  Bath  or  entitled  to  vote  there, 
but  retains  the  right  to  vote  in  the  place 
of  his  legal  residence. 

Reversing  S.  C,  25  W.Dig.,  68. 

The  question  arising  in  this  case 
is  whether  plaintiff  gained  a  resi- 
dence in  the  town  of  Bath,  Steuben 
County,  so  as  to  entitle  him  to 
vote  at  a  town  meeting,  by  rea- 
son  of   his   presence   as   an  in- 


mate of  the  soldiers'  home,  which 
was  duly  incorporated  under  Chap. 
270,  Laws  of  1876.  The  expenses 
of  said  institution  and  the  support 
of  its  inmates  are  paid  by  the  State 
out  of  annual  appropriations  made 
by  the  legislature.  Plaintiff's  vote 
was  rejected  on  the  sole  ground 
that  he  was  not  a  resident  of  Bath. 
He  stated  that  he  had  been  since 
1880  up  to  the  time  in  question, 
Feb.,  1886,  an  inmate  of  the  sol- 
diers' home ;  that  he  intended  to 
make  his  residence  in  said  institu- 
tion so  long  as  he  was  permitted 
to  do  so;  that  he  was  an  honorably 
discharged  soldier  of  the  U.  S., 
and  when  admitted  to  the  institu- 
tion a  resident  and  voter  of  N.  Y. 
City. 

J.  F.  Parkhurst,  for  applts. 

M.  Rumsey,  for  respt. 

Heldj  That  plaintiff  was  not  a 
resident  of  Bath,  as  he  was  there 
only  in  the  character  of  a  benefi- 
ciary for  a  temporary  purpose  and 
under  the  Constitution  was  not 
entitled  to  a  yote  (Art.  2,  §  3); 
that  plaintiff's  narration  of  his 
intention  to  change  his  residence  to 
Bath  and  his  assertion  that  he  re- 
sided in  Bath  can  be  accepted  only 
as  conclusions  from  the  circum- 
stances detailed  in  connection  with 
them. 

Also  held,  That  plaintiff  has  not 
lost  the  right  to  vote  in  the  place 
of  his  legal  residence. 

Judgment  of  General  Term  for 
plaintiff  upon  case  submitted  le- 
versed,  and  judgment  ordered  for 
defendant. 

Opinion  by  Danforth,  J.  All 
concur. 


NEW  YOKK  WEEKLY  DIGEST. 


121 


FORECLOSURE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  Metropolitan  Trust  Co., 
applt,  V.  The  N.  Y.,  L.  E.  &  W. 
RR.  Co.,  impPd.,  respt. 

Decided  June,  1887. 

Where  a  mortgage  by  its  terms  coTered 
after  acquired  property,  and  every  acqui- 
sition  of  property  in  character  like  that 
specified,  or  within  the  terms  of  the 
mortgage,  a  mere  Talid  promise  or  under- 
taking of  a  tliird  party,  taken  for  the 
payment  of  interest,  to  give  financial 
support  to  enable  the  mortgagor  to  es- 
cape default,  is  not  property  which  the 
mortgagee  will  take  by  force  of  the 
mortgage. 

The  agreement  being  executory  on  both 
sides,  the  re8i>ondent  company  having 
security  for  its  performance,  its  agree- 
ment to  make  advances  in  certain  events, 
for  the  protection  of  the  property  of  the 
mortgagor,  against  the  foreclosure  of  the 
lien  of  the  mortgage  on  its  property,  and 
not  being  for  the  payment  of  any  debt, 
or  the  interest  on  any  debt,  or  in  protec- 
tion of  any  property  of  the  respondent 
company,  no  right  of  action  enured  on 
such  ag^reement  to  the  mortgagee. 

Appeal  from  so  much  of  the 
judgment  entered  upon  report  of 
a  referee  as  dismisses  the  com- 
plaint as  to  the  N.  Y.,  L.  E.  &  W. 
RR  Co. 

Action  for  the  foreclosure  of  a 
mortgage  made  by  defendant,  the 
Tonawanda  Valley  &  Cuba  RR. 
Co.,  Sept.  1,  1881,  to  secure  the 
payment  of  $500,000  of  its  bonds, 
which  were  soon  after  issued.  The 
mortgage  was  made  to  James  Fish, 
as  trustee  (in  whose  place  plaintiff 
was  afterward  substituted  as  trus- 
tee), by  which  the  company  granted 
and  sold  its  railroad,  right  of  way, 
lands,  rails,  tra<^8,  bridges,  build- 

Vol.  27— No.  6. 


ings,  structures,  fixtures  and  ap- 
purtenances, whether  then  owned 
and  possessed  or  thereafter  to  be 
acquired,  all  locomotives,  engines, 
cars,  shop,  tools,  machinery  and 
all  franchises,  rights,  privileges 
and  all  other  corporate  property, 
real  and  personal,  of  the  mort- 
gagor, whether  theretofore  or 
thereafter  acquired  by  it;  and 
whenever  default  should  be  made 
in  the  payment  of  the  principal  or 
interest  all  the  tolls,  incomes, 
earnings  and  profits  of  the  com- 
pany, and  all  the  estate,  right, 
title  and  interest,  property,  pos- 
session, claim,  and  demands  in. 
law  or  equity  of  such  company* 
with  the  appurtenances.  Default 
was  made  in  the  payment  of  the 
interest  which  became  due  on  the 
bonds  Sept.  1,  1884.  The  com- 
plaint  alleges  that  on  March  12, 
1883,  the  T.  V,  &  C.  RR.  Co.  (called 
the  Tonawanda  company)  and  the 
N.  Y.,  L.  E.  &  W.  RR  Co.  (called 
the  Erie  company)  entered  into  an 
agreement  '* wherein,  after  reciting 
that  the  Tonawanda  company  had 
been  constructed  by  parties  in 
sympathy  with  the  Erie  company, 
with  a  view  of  contributing  to  the 
business  of  said  company  and  of 
protecting  it  against  hostile  Unea 
in  process  of  construction,  and 
after  further  reciting  that  the 
Tonawanda  company  may  require^ 
assistance  from  the  Erie  company 
in  the  completion  of  its  railroad, 
and  in  its  successful  establish- 
ment, operation  and  maintenance, 
it  was,  in  consideration  of  the 
premises,  agreed  as  follows :  The 
Tonawanda  company  agrees,  first, 
that  it  will  at  all  times  deliver  to 
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the  said  Erie  company  for  trans- 
portation all  the  freight  and  pas- 
sengers that  it  can  lawfully  control 
or  influence    destined    to   points 
that  can  be  reached  by  way  of  the 
Erie  company  or  its  connections, 
and  will  use  its  influence  to  pro- 
mote the  interests  and  the  business 
of  the  Erie  company,  so  far  as  it 
can  with  proper  regard  to  its  own 
interests.     Second.   That  for  the 
protection  of  the  Erie  company  in 
rendering  assistance  to  the  Tona- 
wanda  company  under  this  con- 
tract, it  will  cause  to  be  deposited 
with  the  Erie  company  a  majority 
of  the  capital  stocfk  of  the  Tona- 
wanda  company  in  such  manner  as 
shall  be  required,  upon  which,  so 
long  as  the  management  of  the 
Tonawanda  company  shall  be  sat- 
isfactory to  it,  the  Erie  company 
will  give  or  cause  to  be  given  to 
such  representative  of  the  Tona- 
wanda company  as  shall  be  desig- 
nated by  it  the  right  to  vote  upon 
such  stock  so  deposited.    The  Erie 
company  agrees,  first,  that,  so  far 
as  it  can  with  proper  regard  for  its 
own  interests,  it  will  use  its  influ- 
ence and  exercise  its  control  to 
promote  the  interests  and  business 
of  the  Tonawanda  company;  sec- 
ond, that,  upon  condition  that  the 
.  corporate  control  of  the  Tonawan- 
da company  shall  become  and  re- 
main vested  in  the  Erie  company 
as  above  provided,  the  Erie  com- 
pany will  make  good  any  deficien- 
cies in  the  net  earnings  of  the 
Tonawanda  company  to  meet  the 
interest  upon  its  present  bonded 
indebtedness  from  time  to  time  as 
the  same  becomes  due  and  payable, 
and  for  any  and  all  advances  so 


made  by  it  with  the  interest  there- 
on, as  well  as  for  any  and  all  ad- 
vances so  made  said  Tonawanda 
company  by  the  Erie  company  for 
other  purposes  with  the  interest 
thereon,  the  Erie  company  shall 
have  and  is  hereby  granted,  first, 
a  lien  upon  the  railroad  franchises 
and  property  of  the  Tonawanda 
company  next  after   its    bonded 
indebtedness  aforesaid,  and  a  first 
charge  on  its  surplus  earnings  next 
after  the  payment  of  the  accruing 
interest  upon  its  said  bonded  in- 
debtedness.    This  contract  shall 
continue  during  the  corporate  ex- 
istence of  the  companies  parties 
hereto."    The  complaint   further 
alleged  performance  of  such  agree- 
ment on  the  part  of  the  Tonawan- 
da company ;  that  the  Erie  com- 
pany failed   to   make   good   the 
deficiencies  in  the  net  earnings  of 
the  Tonawanda  company  to  meet 
the  interest  on  its  bonded  indebt- 
edness; that  in  making  such  agree- 
ment ^'it  was  understood  and  in- 
tended between"  the  companies 
that  the  provision  in  the  agreement 
^'  that  the  Erie  company  will  make 
good  any  deficiencies  in  the  net 
earnings  of  the  Tonawanda  compa- 
ny to  meet   the  interest   on  the 
bonded  indebtedness  should  enure 
to  the  benefit  and  protection  of 
the    bondholders    of   the    Tona- 
wanda company,"  and  that  **the 
breaches  thereof  by  the  Erie  com- 
pany passed  and  enured  to  plain- 
tiff as  trustee,"  and  as  against  the 
Erie  company  plaintiff  demanded 
judgment  that  it  be  charged  with 
deficiency. 

The  referee  directed  judgment 
for  the  foreclosure  of  the  mort- 
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gage,  and  sale  of  the  mortgaged 
property,  and  determined  that  the 
complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action 
against  the  Erie  company,  and 
judgment  was  entered  accord- 
ingly. 

Oliver  P.  Buel,  for  applt. 

E.  C.  Sprague,  for  respt. 

Hdd^  The  questions  presented 
are  :  First,  whether  the  agreement 
of  March  12,  1883,  between  the  N. 
Y.,  L.  E.  &  W.  RR.  Co.  and  the  T. 
V.  &  C.  RR.  Co.  was  valid,  and  if 
it  was,  second,  whether  the  plain- 
tiff in  this  action  is  entitled  to 
relief  against  the  former  company 
for  the  benefit  of  the  bondholders 
of  the  latter  company.  The  first 
question  was  before  this  court  in 
the  first  department  in  Tonawanda 
RR.  Co.  V.  N.  Y.,  L.  E.  &  W.  RR. 
Co.,  42  Hun,  496,  and  was  there 
decided  in  the  affirmative;  and  the 
court  further  decided  that  if  the 
agreement  was  ultra  vires  the  de- 
fendant was  not  in  a  condition  to 
avail  itself  of  that  defense.  And 
for  the  purposes  of  this  review  we 
treat  that  question  as  disposed  of. 
And  in  that  view  defendant  may 
be  treated  as  a  lienor  and  a  proper 
party  defendant  for  that  reason, 
but  it  is  assumed  here,  and  will  be 
so  treated  for  the  purpose  of  this 
review,  that  the  determination  by 
the  referee  in  favor  of  the  defend- 
ant was  only  upon  the  issues  pre- 
senting the  question  of  its  liability 
to  the  plaintiff. 

That  the  mortgage  by  its  terms 
covered  after  acquired  property 
and  every  acquisition  by  the  mort- 
gagor of  property  in  character  like 
that  specified  or  within  the  terms 


expressed  in  the  mortgage,  which 
are  to  be  construed  in  view  of  the 
purposes  contemplated  to  which 
its  use  is  to  be  applied.  A  mere 
valid  promise  or  undertaking 
taken  for  the  payment  of  interest 
by  the  company,  the  mortgagor, 
to  give  it  support  financially  by 
enabling  it  to  escape  default,  evi- 
dently  is  not  the  property  which 
the  mortgagee  took  by  force  of 
this  indenture,  although  it  was 
obtained  by  the  mortgagor  for  its 
financial  relief  and  support,  and 
its  performance  would  have  had 
the  effect  to  enable  it  to  operate 
its  road ;  P.  W.  &  B.  RR.  Co.  v. 
Woelpper,  64  Penn.  St.,  366,  goes 
no  further  than  that. 

That  the  agreement  between  the 
Erie  company  and  the  Tonawanda 
company  was  executory  on  both 
sides.  The  Erie  company  having 
security  for  its  performance,  agrees 
to  make  advances  in  certain  events, 
and  such  advances  go  in  protec- 
tion of  the  property  of  the  Tona- 
wanda company  against  the  fore- 
closure of  the  lien  of  its  mortgage, 
and  not  to  discharge  any  debt  of 
the  Erie  company,  or  any  debt  on 
account  of  which  it  had  any  prop- 
erty, or  on  which  it  paid  interest 
for  such  purpose.  In  this  respect 
the  case  comes  within  the  doctrine 
of  Qarnsey  v.  Rogers,  47  N.  Y., 
233  ;  Pardee  v.  Treat,  82  Id.,  385 ; 
Root  V.  Wright,  84  Id.,  72.  There 
is,  therefore,  no  right  of  action 
in  plaintiff  as  against  the  re- 
spondent company,  resting  in 
subrogation  or  to  charge  it  with 
the  relation  of  principal  debtor  to 
any  extent  of  the  interest  moneys 
of  the  bonds  secured  by  the  mort- 
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gage.  And  we  think  that  the  agree- 
ment of  March  12,  1883,  must  be 
deemed  to  have  been  made  for  the 
benefit  and  protection  of  the  Tona- 
wanda  company,  that  no  right 
of  action  was  conferred  by  it  upon 
plaintiff,  and  that  no  allegation  of 
the  complaint  gives  support  to  this 
action  upon  such  agreement 
against  the  respondent  company. 

Judgment  affirmed. 

Opinion  by  Bradley^  J,;  Smithy 
P.J.J  and  Haight,  */.,  concur. 


FERRIES.    N.  Y.  CITY. 

N.  Y.  Court  of  Appeals. 

The  Mayor,  etc.,  of  N.  Y.,  applf.^ 
V.  Starin  et  al.,  respts.^  and  The 
Independent  Steamboat  Co.,  applt. 

Decided  June  7,  1887. 

The  city  of  New  York  has  exclufiiye  right 
to  all  the  ferry  franchises  to  and  from  it, 
and  where  it  has  established  ferries  suffi- 
cient to  accommodate  the  public  it  may 
maintain  an  action  to  restrain  others 
from  invading  its  rights. 

The  fact  thar  a  steamboat  company  has  a 
coasting  license  gives  it  no  authority  to 
invade  the  city's  ferry  rights,  and  where 
it  does  so  it  cannot  question  the  manner 
in  which  the  city  had  leased  the  fran- 
ohise. 

A  mere  lessee  of  the  boats  of  said  compimy 
is  not  a  proper  party  to  an  action  to  re- 
strain it. 

Any  one  who  invades  the  franchises  of 
another  by  running  a  ferry  is  liable  for 
any  damages  he  may  cause  such  other 
and  may  be  restrained  by  the  court. 

This  action  was  brought  to  re- 
strain defendants  from  operating 
a  feiTj  between  the  city  of  New 
York  and  Staten  Island.  Plain- 
tiff's complaint  alleged  that  under 
the  Montgomerie  charter  the  city 
of  New  York  has  exclusive  owner-  i 


ship  of  the  ferry  f  lunchise  between 
it  and  Staten  Island,  and  the  ex- 
clusive right  to  establish  and  regu- 
late the  ferries  with  power  to  let, 
sell  or  otherwise  dispose  of  them; 
that  defendants  had  violated  its 
rights  by  operating  a  ferry  be- 
tween it  and  Staten  Island;  that 
before  this  action  was  commenced 
the  city  had  established  a  ferry 
between  it  and  Staten  Island  which 
it  had  leased.  Defendants  denied 
that  the  city  owned  exclusively 
the  ferry  franchise  or  had  the  ex- 
clusive right  to  lease  the  ferries^ 
and  denied  that  they  were  operat- 
ing any  ferry,  and  alleged  that 
they  were  engaged  in  the  trans- 
portation of  goods,  merchandise 
and  passengers  upon  the  public 
waters  between  Staten  Island  and 
New  York  with  steamboats  duly 
enrolled  and  licensed  under  the 
laws  of  the  United  States  for  car- 
rying on  a  coasting  trade.  A  judg- 
ment was  rendered  in  favor  of 
plaintiffs  against  the  defendant 
steamboat  company  and  the  com- 
plaint was  dismissed  as  to  the 
other  defendants,  who  were  lessees 
of  said  company.  It  appeared 
that  plaintiff  had  established  and 
operated  ferries  adequate  for  the 
public  convenience. 

Noah  DaviSy  for  defts.,  applts. 

James  C.  Carter  and  W.  W. 
Macfarlandy  for  plff. 

James  McNamee  and  Adolph  L. 
Pincoffs,  for  John  H.  Starin  and 
others,  respts. 

Held,  That  plaintiff  having  dis- 
charged its  duties  to  the  public 
as  owner  of  the  ferry  franchises 
by  establishing  ferries  sufficient  to 
accommodate    the    public    could 


NEW  YORK  WEEKLY  DIGEST. 


125 


maintain  this  action;  that  the  fact 
that  the  Independent  Steamboat 
Company  had  a  coasting  Ucense 
did  not  aathorize  it  to  invade  the 
franchises  of  the  city,  and  having 
invaded  such  franchises  it  was  not 
in  a  position  to  question  the  man- 
ner in  which  the  city  had  leased 
the  franchise. 

Also  hddj  That  the  other  de- 
fendants, who  were  mere  lessees 
of  the  steamboats,  were  not  proper 
parties  to  the  action. 

A  ferry  is  a  continuation  of  the 
highway  from  one  side  of  the 
water  over  which  it  passes  to  the 
other  and  is  for  the  transportation 
of  passengers  or  travelers  with 
their  teams  and  vehicles  and  such 
other  property  as  they  may  carry 
or  have  with  them.  94  N.  C.,  674. 
In  a  strictly  ferry  business  prop- 
erty is  transported  only  with  the 
owner  or  custodian,  but  the  busi- 
ness of  a  common  carrier  may  be 
combined  with  it.  Ferrymen  are 
under  a  public  duty  to  transport 
with  suitable  care  and  diligence 
all  persons  with  or  without  their 
Vehicles  and  other  property,  and  if 
they  are  common  carriers  also  it  is 
their  duty  to  carry  all  freight  and 
merchandise  deUvered  to  them. 
52  N.  Y.,  32. 

No  one  has  the  right  to  set  up  a 
public  ferry  and  charge  tolls  for 
the  transportation  of  persons  and 
property  without  the  license  of  the 
sovereign.  Penal  Code,  §  416;  2 
Washburne  on  E.  P.  (3d  ed.),  269. 
A  feriy  franchise  is  property — ^an 
incorporeal  hereditament,  and  as 
sacred  as  other  property.  1  Black, 
603.  The  right  to  a  ferry  does  not 
depend  upon  the  right  to  or  the 


property  in  the  waters  over  which 
it  passes  or  in  the  soil  thereunder, 
or  upon  the  shore  at  either  end  of 
the  ferry. 

Any  one  who  invades  the  fran- 
chise of  another  by  running  a  ferry 
is  hable  for  any  damage  he  causes 
such  other  person,  and  may  be 
restrained  by  the  judgment  of  a 
competent  court. 

If  the  owner  of  a  ferry  franchise 
fails  to  estabhsh  and  maintain  a 
ferry  he  could  not  in  a  civil  action 
restrain  any  other  person  from 
operating  the  ferry  or  recover  any 
but  nominal  damages. 

If  the  owner  of  an  exclusive 
ferry  franchise  fails  to  establish 
sufficient  accommodations  for  the 
public  he  may  be  proceeded  against 
by  the  sovereign  and  compelled  to 
discharge  his  public  duties  or  his 
franchise  may  be  forfeited. 

Under  the  grant  contained  in 
the  Montgomerie  charter  the  city 
did  not  merely  acquire  the  polit- 
ical right  to  acquire  and  regulate 
ferries,  but  also  the  property  in 
the  ferry  franchises.  It  was  not 
intended  to  limit  the  right  of  the 
city  to  ferries  from  some  point  in 
the  city  to  a  point  diametrically 
opposite,  but  to  secure  to  it  all  the 
ferry  franchises  to  and  from  it. 

The  common  law  rule  which 
requires  that  all  gratuitous  grants 
by  the  sovereign  of  exclusive  priv- 
ileges and  franchises  shall  be 
strictly  construed  and  any  ambi- 
guity in  them  must  operate  against 
the  grantee  and  in  favor  of  the 
sovereign  or  the  public,  is  not  fully 
applicable  to  the  grant  of  a  ferry 
franchise  as  that  is  never  without 
consideration  as  it  imposes  upon 
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the  grantee  the  obligation  to  main- 
tain a  ferry  with  suitable  accom- 
modations for  the  convenience  of 
the  public.  Gale,  104;  14  L.  T.  E., 
N.  S.,  298. 

Also  heldy  That  this  rule  would 
not  apply  to  the  provisions  of  the 
Montgomerie  charter,  as  the  char- 
ter itself  enjoins  that  it  shall  in  all 
things  **be  construed,  taken  and 
expounded  most  benignly,  and  in 
favor  of  and  for  the  most  and 
greatest  advantage,  profit  and  bene- 
fit of  the  said  mayor,  commonalty 
and  the  city  of  New  York." 

Also  held^  That  if  the  practical 
construction  of  the  charter  by  the 
parties  interested,  as  evidenced  by 
their  acts,  as  to  the  ferry  fran- 
chises granted  thereby,  has  been 
uniform,  it  is  entitled  to  great,  if 
not  controlling  weight. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  affirmed,  and  judgment 
of  General  Term  against  defend- 
ant, the  Independent  Steamboat 
Company,  modified  so  as  to  restrain 
it  only  from  maintaining  and  ope- 
rating any  ferry  between  the  city 
and  Staten  Island,  and  as  modified 
affirmed. 

Opinion  by  Early  J.  All  con- 
cur. 


EECEIVEES. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

Louise      Chaude     v.      Eugene 
Chaude. 

Decided  May  13,  1887. 

A  receiver  may  be  required  to  account  on 
the  application  of  a  creditor  of  the  estate, 
even  though  the  original  action  in  which 


he  was  appointed  has  been  compromised 
by  the  parties  thereto. 

Appeal  by  the  receiver  from  an 
order  directing  him  to  account, 
that  petitioners  be  allowed  to  in- 
tervene on  the  accounting  and 
that  their  claim  be  paid  out  of 
moneys  found  in  his  hands. 

The  action  was  brought  to  deter- 
mine the  ownership  of  a  hotel 
business,  and  a  receiver  was  ap- 
pointed by  consent.  The  action 
has  been  compromised  between 
the  parties,  defendant  relinquish- 
ing his  claims  and  plaintiff  has  re 
mained  in  possession.  The  re- 
ceiver has  never  accounted  or  been 
discharged.  Petitioners  recovered 
judgment  against  plaintiff  for 
goods  sold  to  the  hotel  and  which 
have  been  sold  by  the  receiver; 
they  have  never  issued  execution. 

They  thereupon  made  this  appli- 
cation for  an  accounting,  which 
the  receiver  defended  on  the 
ground  that  the  action  was  settled, 
that  he  had  no  funds  and  that  pe- 
titioners were  not  parties  to  the 
action  and  had  no  interest  there- 
in. 

E.  B.  Hill,  for  applt. 

W.  H.  Phillips^  for  respt. 

Held,  That  the  order  was  prop- 
erly granted.  It  has  been  prop- 
erly observed  that  the  receiver 
being  an  officer  of  the  court  and 
not  of  the  parties  litigant  is  re- 
quired to  account  to  the  court  from 
which  he  received  his  appoint- 
ment. High  on  Eecrs.,  §  802. 
We  entertain  no  doubt  whatever 
of  the  power  of  the  court  to  make 
the  order  appealed  from,  and  re- 
gard it  as  having  been  eminently 
proper. 
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If  the  contention  on  the  part  of 
the  appellant  should  be  tolerated 
then  the  parties  by  an  arrange- 
ment between  themselves  could 
dissipate  the  whole  estate  and  de- 
prive the  creditors  of  the  applica- 
tion of  any  part  of  the  fund  to  the 
payment  of  their  debts. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  per  curiam. 


CONSTITUTIONAL  LAW. 
RAILROADS. 

N.   Y.    Court   of   Appeals. 

In  re  application  of  The  N.  Y. 
District  R.  Co. 

Decided  Oct.  4,  1887. 

Chapter  582,  Laws  of  1880,  so  far  as  it  au- 
thorizes the  appoiotment  of  commission, 
ers  whose  order  shall  be  a  substitute  for 
the  consent  of  the  city  authorities  is  un- 
constitutional. 

Affirming  S.  C,  26  W.  Dig.,  149. 

Appeal  from  order  of  General 
Term  denying  application  for  the 
appointment  of  commissioners  un- 
der Chap.  582,  Laws  of  1880,  to  de- 
termine whether  the  petitioner, 
The  N.  Y.  Dist.  Railway  Co.,  should 
be  allowed  to  be  built  under  certain 
streets,  roads  and  public  places 
and  in  what  manner  the  same 
should  be  built.  The  petitioner  is 
a  corporation  formed  under  the 
General  Eailroad  Act  of  1850, 
Chap.  140,  for  the  purpose  of  con- 
structing a  railw^ay  "for  the  con- 
veyance of  persons^ and  property, 
etc.,  in  the  city  of  New  York." 
The  petitioners  allege  that  the  con- 
sent of  the  owners  of  one-half  in 
value  of  the  property  along  the 
line  could  not  be   obtained,   nor 


could  the  consent  of  the  city  au- 
thorities. 

OrosvenorP.  Lowery.  Ch.  Fran- 
cis Stone  and  Esek  CoweUy  for 
applt. 

Edward  W,  Paige^  Edward  B, 
T'homaSy  DavidJ.DeaUy  Henry  D. 
Sedgwick  and  Horace  Russell^  for 
respts. 

Held,  That  the  apphcation  must 
stand  or  fall  upon  the  authority 
invoked   by  the  petitioner,  there 
being  no  other  statute  that  war- 
rants   such    an  application;  that 
the  Act  of  18S0,  so  far  as  it  au- 
thorizes the  appointment  of  com- 
missioners whose  order  shall  be  a 
siibstitute  for  the  consent  of  the 
city  authorities,  is  in  contraven- 
tion of  §  18  of  art.  3  of  the  Consti- 
tution, which  provides  that  'Mio 
law  shall  authorize  the  construc- 
tion or  operation  of  a  street  rail- 
road "  except  upon  condition  of 
the  two  consents  referred  to;  that 
the  Act  of  1880  authorizes  and  reg- 
ulates   underground    street    rail- 
ways in  cities  or  villages  and  that 
the  appellant's  road  is  such  a  rail- 
way; that  such  a  road  is  to  be 
deemed  a  street  railway,  not  only 
because  it  subserves   street  pur- 
poses and   reaps    the   benefit    of 
street  easements,  and  occupies  and 
modifies    the    street  surface,   but 
also  because  it  is  fully  within  the 
mischiefs  which  the  Constitutional 
provision  was  designed  to  redress 
and    prevent;    that    the     Eapid 
Transit  Act  of   1876,   Chap.   606, 
applies  to    roads   as    well   on  or 
above  the  surface  of  the  street  as 
to  those  which  are  built  beneath 
in  the   manner  contemplated    by 
the  petitioner. 
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Chapter  140,  Laws  of  1850,  does 
not  apply  to  street  railroads.  104  N. 
Y.,  1.  If  said  act  had  any  appli- 
cation to  street  railroads  it  was 
taken  away  by  Chap.  10,  Laws  of 
1860,  which  provides  that  "it 
shall  not  be  lawful  hereafter  to 
lay,  construct  or  operate  any  rail- 
road in,  upon  or  along  any  of  the 
streets  or  avenues  of  the  city  of 
New  York,  wherever  such  railroad 
shall  commence  or  end,  except 
under  the  authority  and  subject  to 
the  regulations  or  restrictions 
which  the  legislature  may  here- 
after grant  or  provide." 

Also  held,  That  the  provision  of 
the  Act  of  1880,  which  makes  the 
order  of  the  court  confirming  the 
commissioners  stand  for  the  con- 
S3nt  of  the  authorities  and  the 
property  owners,  cannot  be  lim- 
ited to  the  consent  of  the  property 
owners  alone,  but  it  would  not  be 
the  order  authorized  by  the  stat- 
ute. 

Order  of  General  Term,  denying 
the  petition  for  appointment  of 
commissioners,  aflSrmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 


PAYMENT.     PARTNERSHIP. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Francis  B.  Thurberetal.,  respts., 
V.  John  E.  Mclntyre,  appit. 

Decided  June  18,  1887. 

Where  one  of  the  members  of  a  firm  which 
is  indebted  retires  and  another  person 
takes  his  place,  the  business  being  con- 
ducted under  the  same  name  and  in  the 
same  manner  as  before,  to  sustain  a 
claim  that  a  subsequent  fi^eneral  payment 
on  account  should  be  credited  to  the  new 


acoouiLt  and  not  to  the  old  one  it  must  be 
shown  that  the  money  paid  was  the  prop- 
erty of  the  new  firm. 

Appeal  from  judgment  in  favor 
of  plaintiffs,  entered  on  verdict. 

Action  for  goods  sold.  One  N. 
and  P.  were  partners  under  the 
firm  name  of  N.  &  Co.,  which  firm 
was  in  March,  1885,  indebted  to 
plaintiffs  for  goods  sold.  On 
March  23  P.  retired  and  a  part- 
nership was  formed  between  N. 
and  defendant  under  the  same 
firm  name  and  the  same  business 
was  carried  on.  Between  that 
date  and  April  15  plaintiffs  sold 
and  delivered  to  the  new  firm 
goods  to  the  amount  of  $479.27  on 
a  credit  of  thirty  days.  Between 
April  3  and  15  N.'s  husband,  who 
managed  the  business  for  both 
firms,  paid  to  plaintiffs  by  checks 
of  the  firm  sums  amounting  to  the 
amount  of  the  old  account,  only 
stating  at  the  time  that  he  wanted 
to  make  a  payment  on  account. 
Plaintift's  credited  these  payments 
on  the  old  account. 

In  July,  1885,  the  new  firm  was 
dissolved  by  mutual  agreement, 
defendant  buying  out  the  business 
and  agreeing  to  pay  all  debts  of 
said  new  firm.  This  action  was 
brought  to  recover  on  the  new  ac- 
count, and  defendant  claimed  that 
the  sums  so  paid^  as  aforesaid 
should  be  credited.  The  claim 
was  disallowed  by  the  court. 

John  H.  Miller,  for  applt. 

H,  Aplington,  for  respts. 

Held,  No  error.  If  there  had 
been  no  change  in  the  firm  of  N. 
&  Co.  during  the  time  the  goods 
were  purchased  there  is  no  ques- 
tion but  that  the  proper  order  of 
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application  of  the  payments  would 
have  been  to  apply  such  paymeuts 
upon  that  part  of  the  account 
which  was  due  in  preference  to  an 
application  upon  that  part  of  the 
account  which  was  not  due,  and 
under  the  proofs  in  this  case  it 
would  appear  that  plaintiffs  were 
justified  in  assuming  that  the  new 
firm  were  the  successors  of  the  old 
and  that  it  was  a  mere  continua- 
tion of  the  business  of  the  old 
firm.  Defendant,  under  such  cir- 
cumstances, in  order  to  claim  that 
the  credits  should  be  applied  to 
the  new  account  was  bound  to 
show  that  the  money  which  had 
been  received  by  plaintiffs  was  the 
property  of  the  new  firm  and  that 
it  was  therefore  inequitable  that 
it  should  be  applied  to  the  pay- 
ment of  the  debts  of  the  old  firm. 
There  is  no  proof,  however,  in  the 
case  but  that  the  money  which 
was  paid  may  have  belonged 
to  the  old  firm  or  that  the 
check  was  not  in  reality  that  of 
the  old  firm.  There  seems,  there- 
fore, to  have  been  a  failure  to 
prove  a  very  material  fact  which 
it  was  necessary  to  establish  be- 
fore defendant  could  maintain  his 
elaim  to  the  credit  demanded. 

Judgment  aflSrmed,  with  costs. 

Opinion  by  Van  Brunt y  P.J.; 
Daniels  J  J.,  concurs. 


BANKRUPTCY.    JUDGMENT. 

N.  Y.  Court  of  Appeai.s. 

The  West   Philadelphia  Bank, 
apptt.y  V.  Gerry,  impl'd.,  re^t. 

Decided  Oct.  4,  1887. 
Abankrupt  is  not  bound  to  procure  a  stay 
VoL  27— No.  6a. 


of  proceedings  pending  in  the  State 
courts. 

The  decision  of  the  Supreme  Court  on  the 
question  of  laches  is  not  reviewable  by 
the  Court  of  Appeals. 

On  an  application  by  a  member  of  a  part- 
nership for  a  discharge  from  his  debts  a 
partnership  debt  could  be  proved  wheth- 
er there  were  partnership  assets  or  not, 
and  he  would  be  entitled  to  be  discharged 
therefrom. 

For  the  purposes  of  §  1268  of  the  Code  a 
judgment  is  regarded  as  the  old  debt  in 
a  new  form  and  a  dischaige  of  the  cause 
of  action  discharges  the  judgment. 

A  judgment  was  obtained  in  the 
above  entitled  action  against  de- 
fendants as  co-partners,  and  the 
defendant  G.  now  applies  under  § 
1268,  Code  Civ.  Pro.,  for  an  order 
directing  said  judgment  to  be  can- 
celed and  discharged  of  record  as  to 
him.  It  appeared  on  the  motion 
that  in  May,  1875,  G.  was  a  mem- 
ber of  the  firm  of  G.  T.  &  C,  and 
as  such  indebted  to  plaintiff  upon 
a  promissory  note  of  that  date 
made  by  said  firm.  The  note  not 
being  paid  on  Jan.  10,  1883,  plain- 
tiff recovered  a  judgment  in  the 
Supreme  Court  of  this  State 
against  G.  and  the  other  members 
of  the  firm.  It  also  appeared  that 
on  Aug.  3,  1878,  G.  being  then  a 
resident  of  Massachusetts  filed  in 
the  proper  court  a  petition  that  he 
be  adjudged  a  bankrupt.  He  was 
so  adjudged  and  thereafter  so  con- 
formed to  the  requirements  of  the 
United  States  bankruptcy  statutes 
that  on  March  30, 1883,  the  United 
States  Court,  sitting  in  bankruptcy 
for  the  district  of  Massachusetts, 
ordered  that  G.  be  **  forever  dis- 
charged from  all  debts  and  claims 
which"  under  the  bankruptcy 
statutes  were  provable  against  his 
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estate,  and  which  existed  on  Aug. 
3,  1878,  subject  to  certain  excep- 
tions, of  which  the  judgment  in 
question  is  not  one.  In  Sept.,  1886, 
G.  made  the  present  application, 
which  was  granted  by  the  court. 

Plaintiff  claims  that  G.  was 
guilty  of  laches  in  not  obtaining  a 
stay  from  the  United  States  Court 
of  the  proceeding  in  the  action  in 
the  State  court. 

James  Armstrong^  for  applt. 

Robert  Payne,  for  respt. 

Held,  Untenable;  that  if  he  could 
have  done  so,  he  was  not  bound 
to  take  that  course;  that  the  doc- 
trine of  laches  does  not  apply;  that 
if  it  did  it  was  for  the  Supreme 
Court  to  deal  with  it,  and  its  deci- 
sion cannot  be  reviewed. 

Medbury  V.  Swan,  46  N.  Y.,  200, 
distinguished. 

Upon  an  application  by  a  mem- 
ber of  a  co-partnership  for  a  dis- 
charge in  bankruptcy  from  all  his 
debts,  a  partnership  debt  could  be 
proved  whether  there  were  assets 
of  the  partnership  or  not,  and  the 
petitioner  would  be  entitled  to  be 
discharged  therefi'om.  1  N.  B.  R., 
201;  35  How.  Pr.,  409. 

It  appeared  that  B.'s  schedules 
in  bankruptcy  set  forth  the  debt 
which  constituted  the  cause  of  ac- 
tion, and  the  amount  and  date, 
etc.,  of  a  note  upon  which  the 
judgment  was  recovered,  and  the 
name  and  address  of  plaintifif  as  a 
creditor  by  virtue  of  it.  The  judg- 
ment was  not  included  in  the 
schedules. 

Held,  That  for  the  purpose  of 
the  Code,  §  1268,  the  judgment  is 
regarded  as  the  old  debt  in  a  new 
form,  and  a  discharge  of  the  cause 


of  action  discharged  the  judgment 
which  is  founded  upon  and  repre- 
sents it,  3  N.  Y.,  216;  50  id.,  693; 
that  the  relief  formulated  by  said 
section  of  the  Code  had  long  ago 
been  affected  by  the  uniform  prac- 
tice of  the  courts,  4  Johns.,  191; 
I  Cow.,  165;  1  Barb.  Ch.,  34^?;  that 
said  section  introduced  no  new 
law,  but  was  in  uniformity  with 
that  practice  and  affirmatory  of  it. 

Order  of  General  Term,  afiSrm- 
ing  order  of  Special  Term,  granting 
motion,  afiQrmed. 

Opinion  by  Danforthj  J.  All 
concur. 


PATENTS. 

N.  Y.  Court   of  Appeals. 

Hyatt,  respt,  v.  The  Dale  TUe 
Mfg.  Co.  (limited),  applt 

Decided  June  7,  1887. 

Plaintiff  lioensed  defendant  to  manufactoie 
and  sell  certain  articles  within  certain 
territory,  agreeing  not  to  manufacture 
said  articles  himself.  Subsequently  the 
patent  was  reissued.  Hdd^  That  there 
was  a  sufficient  consideration  for  defend- 
ant's agreement  to  pay  royalties  and  that 
it  was  liable  therefor. 

Where  notice  of  forfeiture  for  non-pay- 
ment of  royalties  has  been  withdrawn 
on  a  promise  of  the  licensee  to  pay,  ^ 
failure  to  carry  out  such  promise  gives  a 
good  cause  of  action. 

In  1867  a  patent  was  issued  to 
plaintiff,  which  was  reissued  in 
Aug.,  1878,  and  Sept.,  1881.  By 
an  agreement  dated  Nov.,  1878, 
plaintiff  licensed  three  firms  to 
manufacture  and  sell,  within  cer- 
tain territory  named,  the  articles 
covered  by  the  patent  of  1867  as 
reissued  in  1878,  plaintiff  agreeing 
not  to  carry  on  the  manufacture 
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of  said  articles  and  Dot  to  grant 
any  other  license  without  the  con- 
sent of  said  firms.  They  manu- 
factured and  sold  the  patented 
articles  until  some  time  in  1869, 
when  controversies  arose  between 
them  and  plaintiff,  which  resulted 
in  a  series  of  actions,  all  which 
were  withdrawn  and  settled,  and 
the  said  parties  thereupon  entered 
into  a  further  agreement  reaffirm- 
ing the  agieement  of  1878,  which 
is  dated  Nov.  24,  1880,  and  per- 
mitting plaintiff  to  license  defend- 
ant upon  the  same  terms  and  con- 
ditions as  those  contained  in  the 
said  agreement  of  1878.  Contem- 
poraneously with  the  execution  of 
the  agreemeet  of  1880,  plaintiff 
assigned  in  writing  upon  certain 
trusts  to  E.,  the  attorney  in  fact  of 
plaintiff,  and  A.,  the  attorney  of 
the  other  parties,  all  royalties 
thereafter  to  become  due  to  her 
by  reason  of  any  license  thereto- 
fore granted  by  her  to  manufac- 
ture and  sell  \mder  said  patent  in 
the  territory  in  which  said  persons 
were  licensed  to  manufacture  and 
sell,  except  the  royalties  payable 
by  said  three  firms  under  the 
agreement  of  1878.  On  Dec.  28, 
1880,  plaintiff  licensed  the  defend- 
ant to  manufacture  and  sell  under 
said  patent  within  certain  terri- 
tory including  that  covered  by  the 
agreement  of  Nov.,  1878.  Defend- 
ant accounted  for  and  paid  royal- 
ties to  Aug.,  1881,  and  rendered  a 
statement  pursuant  to  its  agree- 
ment of  Dec,  1880,  for  the  quarter 
ending  Oct.  31,  1881,  which  ad- 
mitted an  indebtedness  of  $52-1.55, 
which  defendant  thereafter  re- 
fused to  pay  and  to  recover  which 


this  action  was  brought.  Plaintiff 
had  agreed  with  the  several 
licensees  not  to  manufacture  the 
patented  articles. 

Defendant's  counsel  claimed 
that  since  the  reissue  of  the  patent 
in  1881,  defendant  has  had  no  pro- 
tection from  the  manufacture  of 
the  patented  article  by  others,  for 
the  reason  that  by  the  surrender 
of  the  patent  of  1878,  and  the  re- 
issue of  1881,  there  was  no  valid 
patent  in  existence,  and  the  con- 
sideration for  the  promise  to  pay 
royalties  had  therefore  wholly 
failed. 

Edward  D.  McCarthy,  for  applt. 

George  W.  Van  Slyck,  for  respt. 

Held,  That  there  was  sufficient 
consideration  for  defendant's 
promise  to  pay  royalties  as  plain- 
tiff had  bound  herself  not  to  man- 
ufacture, and  as  defendant  could 
not  be  called  to  account  as  an  al- 
leged infringer  while  manufactur- 
ing under  the  license;  that  so  long 
as  defendant  continued  to  manu- 
facture under  its  license  (the 
patent  not  having  been  legally 
annulled)  and  thus  elected  to  treat 
the  agreement  as  in  existence, 
plaintiff  could  only  treat  defendant 
as  a  licensee.  If  defendant  desired 
to  repudiate  any  obligation  under 
this  agreement  it  should  have 
given  notice  to  plaintiff  that  it  re- 
fused to  longer  recognize  its  bind- 
ing force,  and  that  it  would  there- 
after manufacture  under  a  claim 
of  right  founded  upon  the  alleged 
invalidity  of  the  patent. 

The  agreement  between  the  par- 
ties contained  a  clause  providing 
for  a  forfeiture  of  all  rights  there- 
under if  one  party  should  willfully 
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violate  one  of  its  provisions.  Plain- 
tiff gave  notice  of  such  forfeiture, 
based  upon  defendant's  refusal  to 
pay  the  royalties  due  for  the  quar- 
ter in  question  here.  Subsequently 
plaintiff  withdrew  said  notice  at 
defendant's  request  and  upon  its 
promise  to  pay  said  royalties. 

fZieW,  That  a  failure  to  carry  out 
such  promise  gave  plaintiff  a  good 
cause  of  action. 

Judgment  of  Greneral  Term, 
affirming  judgment  for  plaintiff, 
affirmed. 

Opinion  by  Peckham^  J.  All 
concur. 


EXTRA  ALLOWANCE. 

N.  Y.  Court  of   Appeals. 

Adams,  respLy  v.  Arkenburgh 
et  al.,  applts. 

Decided  Oct.  4,  1887. 

The  complaint  alleged  a  partnership  be- 
tween plaintifi  and  his  father,  the  invest- 
ment by  the  latter  in  his  own  name  of 
assets  of  the  partnership  and  the  receipt 
by  him  of  large  sums  in  rents  and  divi- 
dends from  such  investments,  and  prayed 
for  a  dissolution  and  an  account  of  such 
receipts.  Judgment  was  rendered  for 
defendants  and  an  extra  allowance  was 
granted  them.  Held,  That  one-half  the 
securities  and  money  mentioned  consti- 
tuted the  subject  matter,  that  one-half 
the  amount  stated  furnished  the  basis 
of  computation  for  an  extra  allowance, 
that  a  case  was  made  for  the  exercise  of 
the  discretion  of  the  trial  judge,  but  that 
his  decision  was  subject  to  review  by  the 
General  Term. 

This  action  was  brought  by 
plaintiff  to  establish  a  partnership 
between  his  father,  now  deceased, 
and  himself,  and  to  declare  the 
dissolution  thereof,  and  for  an  ac- 
counting.    He  gave  notice  with 


the  summons  that,  upon  default  of 
an  appearance  or  answer,  judg- 
ment would  be  taken  by  him  for 
$66,000  with  interest  from  April, 
1875.  The  complaint  alleged  the 
partnership  of  plaintiff  with  his 
deceased  father,  an  investment  by 
the  latter  in  his  own  name  of  spe- 
cific amounts  of  the  joint  funds  of 
the  partnership  in  the  purchase  of 
specific  real  estate  and  securities, 
and  the"  receipt  by  him  of  the  rents 
and  dividends  issuiug  therefrom, 
amounting  in  the  aggregate  to 
large  sums,  of  which  an  approxi- 
mate estimate  is  made.  The  com- 
plaint further  alleged  that  the 
income  was  not  less  than  $5,000 
per  annum,  equal  in  gross  to  up- 
ward of  $100,000,  which  was  re- 
ceived and  invested  by  plaintiff's 
father  as  before  stated,  and  that 
plaintiff's  father  had  received  divi- 
dends, etc.,  from  such  investments 
amounting  to  another  $100,000. 
Judgment  was  asked  that  the  part- 
nership should  be  dissolved,  and 
that  an  account  be  taken  not  only 
of  the  partnership  business,  but 
of  the  receipts  of  moneys,  invest- 
ment of  the  same,  dividends,  rents, 
etc.,  and  of  all  the  rights,  etc.,  of 
the  plaintiff  thereto  as  specified  in 
the  complaint.  A  judgment  was 
rendered  for  defendants,  and  an 
extra  allowance  granted  to  them 
of  $2,000.. 

Fred.  M.  LUtlefield,  for  applts. 

H.  V.  Borstj  for  respt. 

Heldy  That  one-half  of  the  prop- 
erty, securities  and  money  men- 
tioned as  the  assets  of  the  partner- 
ship constitute  the  subject  matter 
involved  in  this  action;  that  one- 
half  of  the  value  as  stated  in  the 
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complaint  furnishes  a  sufficient 
basis  for  computation  of  an  allow- 
ance; that  the  judgment  rendered 
is  conclusive  of  the  right  of  the 
defendants  to  retain  as  the  indi- 
vidual property  of  plaintiflE's  father 
all  the  property  described,  and  a 
case  was  made  upon  which  the 
discretion  of  the  trial  judge  as  to 
allowance  might  be  exercised.*  92 
N.  Y.,  401;  Code  Civ.  Pro.,  §  3253. 

Weaver  v.  Ely,  88  N.  Y.,  89 ; 
Struthers  v.  Pearce,  51  id.,  865, 
distinguished. 

The  order  appealed  from  recited 
that  the  order  of  Special  Term  was 
reversed  upon  questions  of  law 
and  not  upon  a  review  of  the  dis- 
cretion of  the  judge,  by  whose 
directions  the  order  of  an  extra 
allowance  of  costs  was  given. 
.  Held,  That  the  decision  of  the 
trial  judge  is  subject  to  review  by 
the  Qeneral  Term,  and  as  that 
court  has  disposed  of  it  without 
passing  upon  the  merits  its  order 
should  be  reversed  and  the  case 
remitted  to  it  for  further  consider- 
ation. 

.  Order  of  General  Term,  revers- 
ing order  of  Special  Term,  re- 
versed. 

Opinion  by  Danforth,  J.  All 
concur. 


EXECUTOR.    COSTS. 

N.  Y.  Court  of  Appeals. 

Hone,    exr.,  respt,  v.    DePey- 
ster,  exr.,  applt 

Decided  Oct.,  4,  1887. 

An  executor,  who  was  also  an  heir,  brought 
action  to  recover  assets  and  was  de- 
feated. An  order  was  granted  charging 
him  personally  with  the  costs  on  the 


ground  that  he  should  have  brought  the 
action  individually.  The  Qeneral  Term 
held  that  he  was  not  guilty  of  bad  faith, 
but  was  chargeable  with  one-half  the 
costs  as  he  was  beneficially  interested  to 
that  extent.    Held,  Error. 

This  action  was  brought  by 
plaintiff  as  executor  to  enforce  a 
claim  against  the  estate  of  DeP., 
defendant's  testator.  It  appeared 
that  H.,  plaintiff's  testatrix,  mar- 
ried DeP.,  defendant's  testator,  in 
1839.  In  1869  she  died  leaving 
her  husband  surviving.  By  her 
will  she  devised  and  bequeathed 
to  hina  all  her  property  for  life, 
and  after  his  death  a  legacy  of 
$10,000  to  the  plaintiff,  her  son, 
and  directed  that  the  remainder 
of  her  property  should  be  divided 
equally  between  plaintiff  and  his 
sister.  De  P.  was  made  sole  ex- 
ecutor, and  plaintiff  was  named 
successor  in  case  of  his  death.  De 
P.  died  in  1882  and  thereafter 
plaintiff  took  upon  himself  the  ex- 
ecution of  the  will.  The  only 
property  received  by  plaintiff 
under  the  will  consisted  of  a  house 
and  lot  in  New  York  valued  at 
about  $20,000  and  a  claim  against 
De  P.'s  estate  for  property  belong- 
ing to  his  wife  which  had  some 
time  been  converted  to  his  own 
use.  It  was  sought  to  recover  in 
this  action  the  value  of  the  prop- 
erty thus  converted.  It  was  de- 
cided that  De  P.  having  married 
previous  to  the  enactment  of  the 
statutes  relating  to  the  rights  of 
married  women,  became  under 
his  marital  rights  entitled  to  so 
much  of  his  wife's  personal  prop- 
ertj  as  he  had  reduced  to  posses- 
sion before  his  death,  and  that  the 
action  could  not  be  maintained. 
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A  judgment  was  rendered  for 
the  defendant  which  contained  a 
direction  that  defendant  recover 
of  plaintiflf  as  executor,  etc., 
$902.41  costs.  This  judgment  on 
appeal,  was  reversed  by  the  Gen- 
eral Term,  and  a  retrial  of  the 
issue  ordered.  Defendant  ap- 
pealed to  this  court  and  the  judg- 
ment entered  upon  the  report  of 
the  referee  was  affirmed  with 
costs  against  plaintiflf  as  executor, 
etc.  Final  judgment  was  ren- 
dered upon  the  remittitur  against 
plaintiflf  as  executor,  etc.,  *^for 
the  sum  $359.91 "  costs  and  for  an 
affirmance  of  the  original  judg- 
ment. Upon  petition  of  the  de- 
fendant, an  order  was  made  at 
Special  Term,  requiring  plaintiff 
personally  to  pay  such  costs  on 
the  ground  that  he  brought  the 
action  unnecessarily  in  his  name 
as  executor  when  it  could  be  main- 
tained by  him  individually,  and 
that  it  was  an  evidence  of  bad 
faith  that  he  had  not  brought  it 
individually.  The  General  Term 
reversed  the  order  of  the  Special 
Term  so  far  as  it  was  based  upon 
the  element  of  bad  faith,  but  held 
that  plaintiff  was  chargeable  with 
one  half  of  the  cost,  on  the  ground 
that  he  was  beneficially  interested 
in  the  recovery  to  that  extent. 

O.  H.  Brewster^  for  applt. 

O,  H.  Crawford,  for  respt. 

Held,  Error;  that  the  action 
was  necessarily  brought  in  the 
name  of  the  executor,  and  he 
represented  other  interests  than 
bis  own  in  its  prosecution;  that 
the  cause  of  action  was  not  divisi- 
ble, and  the  executors  duty  re- 
quired him  to  pursue  it  in  the  only 


way  in  which  it  was  sustainable; 
that  the  General  Term  having 
reached  the  conclusion  that  there 
was  no  evidence  of  bad  faith  on 
the  part  of  the  plaintiff  in  the  pros- 
ecution of  the  action,  no  ground 
remained  upon  which  under  the 
statute  any  part  of  the  order  of 
the  Special  Term  could  be  upheld 
(Code,  §  8246). 

Also  held;  That  the  express  ad- 
judications of  the  trial  and  appel- 
late courts  upon  the  subject  of 
costs  debarred  the  defendant  from 
again  raising  the  question  as  to 
the  fund  or  person  chargeable 
with  their  payment.  It  was  the 
duty  of  those  courts  to  determine 
whether  the  executor  was  liable 
personally  for  such  costs  or  not. 
A  collateral  attack  upon  such  ad- 
j  udication  is  unauthorized .  3  Abb. 
Ct.  App.,  Dec.,  86;  80  N.  Y.,  46. 

Orders  of  Special  and  General 
Terms  reversed  and  prayer  of 
petitioner  denied. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 

FIREMEN.     REMOVAL.     CER- 
TIORARI. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  McLoughlin, 
applt.  J  V.  Fire  Comrs.  of  Brooklyn, 
resrpte. 

Decided  Oct.  4,  1887. 

Where  the  return  is  silent  as  to  the  aUega- 
tions  of  the  petition  the  case  must  be 
heard  both  on  the  petition  and  retom, 
and  the  allegations  of  the  petition  most 
be  taken  as  true. 

An  inspector  of  kerosene  oil  is  a  member 
of  the  fire  department  and  cannot  be  re- 
moved without  a  hearing  and  conviction. 

Appeal  from  order  of  (General 
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Term,  affirming  order  of  Special 
Term  afiSrming  the  removal  of  rela- 
tor as  an  inspector  of  kerosene  from 
the  Department  of  Fire  and  Build- 
ings of  the  city  of  Brooklyn.  The 
relator  sued  out  a  writ  of  certio- 
rari to  review  the  proceedings 
resulting  in  such  removal.  The 
petition  set  forth  that  the  relator 
was  ^ '  a  member  of  the  Department 
of  Fire  and  Buildings  in  the  city 
of  Brooklyn,  and  that  he  held  the 
position  of  kerosene  inspector  in 
said  department "  and  was  unlaw- 
fully removed.  The  return  was 
silent  as  to  the  allegations  of  the 
petition. 

Edward  F.  CfDwyery  for  applt. 

Almet  F.  Jenks^  for  respt: 

Held,  That  the  case  must  be 
heard  both  upon  the  petition  and 
return,  and  the  return  being  silent 
as  to  the  allegations  of  the  petition 
they  must  be  taken  as  true.  Sec- 
tion 14  of  title  13  of  the  charter  of 
1878  (Chap.  863),  which  regulates 
the  removal  of  a  member  of  the 
Department  of  Fire  and  Buildings, 
applies,  and  requires  a  hearing 
and  conviction.  The  Department 
of  Fire  and  Buildings  is  authorized 
to  control  and  regulate  the  storage 
of  gunpowder  and  inflammable 
oils  and  to  appoint  as  many  '^offi- 
cers and  inspectors"  as  the  com- 
mon council  shall  authorize,  which 
should  ''at  all  times  be  under  the 
control  of  said  commissioners,  and 
perform  such  duties  as  may  be  im- 
posed upon  them  by  the  said  com- 
missioners." 

Held,  That  an  inspector  of  kero- 
sene oil  could  therefore  be  a  mem- 
ber of  the  fire  department. 

Orders  of  General  and  Special 


Terms,  and  the  order  of  commis- 
sioners removing  relator,  reversed. 
Opinion  per  curiam.     All  con- 
cur. 


RECEIVER.  LEASE.    PARTI- 
TION. 

N.  Y.  Court  of  Appeals. 

Weeks  et  al.  v.  Cornwell  et  al. 

Decided  Oct.  4,  1887. 

The  court  has  jurisdiction  in  an  action  of 
partition  to  grant  an  order  on  the  ex  parte 
application  of  the  receiver  for  the  leasing 
of  the  property  for  a  time  certain  which 
may  extend  heyond  the  termination  of 
the  litigation,  and  has  the  power  to  set 
aside  or  modify  such  order,  hut  it  is 
proper,  as  a  condition  for  granting  such 
modification,  to  award  indemnity  out  of 
the  fund  to  bona  ,/2d6  lessees. 

This  action  was  brought  for  the 
partition  of  real  estate.  The  prop- 
erty sought  to  be  partitioned  con- 
sisted of  four  houses  and  lots  in 
the  city  of  New  York  of  great 
value.  The  rights  and  interests  of 
the  several  parties  depended  upon 
the  construction  of  the  will  of  W., 
and  involved  the  determination  of 
complicated  and  difficult  questions. 

On  Feb.  6,  1883,  upon  the  peti- 
tion of  one  of  the  defendants,  no- 
tice having  been  given  to  the  other 
parties,  an  order  was  made  with- 
out opposition  appointing  a  re- 
ceiver in  the  action.  The  order 
authorized  the  receiver  to  lease 
the  premises  for  terms  not  exced- 
ing  three  years  from  May  1,  1883. 
On  Oct.  19, 1885,  pending  an  appeal 
to  the  General  Term,  the  receiver, 
upon  an  affidavit  alleging  the 
appeal  and  that  he  had  been 
informed  that  the  case  had  been 
carried  to  the  Court  of  Appeals, 
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and  that  it  would  not  be  finally 
determined  until  long  after  May  1, 
1886,  and  that  unless  he  was  em- 
powered fco  renew  the  leases  for 
another  term  defendants  might 
leave  and  the  houses  remain  un- 
tenanted, applied  for  exparte,  an 
order  which  was  granted  authoriz- 
ing the  receiver  to  lease  the  prop- 
erty ^'fora  term  or  terms  begin- 
ning from  the  first  of  May,  1886, 
and  not  extending  beyond  the  first 
of  May,  1889. "  The  receiver  there- 
upon renewed  two  of  the  leases 
from  May,  1886,  and  granted  a 
lease  for  three  years  from  said  date 
to  a  new  tenant.  On  May  3, 1886, 
the  General  Term  affirmed  the 
judgment  of  the  Special  Term  de- 
claring the  rights  and  interests 
of  the  several  parties  and  di- 
recting a  sale  of  the  premises. 
That  judgment  was  affirmed  by 
this  court  in  Feb.,  1887.  The 
Special  Term  subsequently,  upon 
application  of  the  parties  to  the 
suit,  made  an  order  modifying  the 
order  of  Oct.  19,  1885,  so  that  it 
should  stand  as  an  order  author- 
izing the  leasing  by  the  receiver 
for  the  term  of  one  year  from  May, 
1886,  and  declaring  that  the  leases 
executed  by  the  receiver  were 
valid  for  only  one  year. 

Edward  M.  Shepardy  for  applts. 

Flamen  B.  Candler,  for  respts. 

Heldy  That  the  court  had  juris- 
diction to  grant  an  order  on  the 
application  of  the  receiver  ex  parte 
without  notice  to  the  parties  to  the 
action  for  the  leasing  of  the  real 
property  for  a  term  certain,  which 
may  extend  beyond  the  term  of 
the  litigation;  that  the  court  had 
therefore  the  power  to  set  aside  or 


modify  the  order  of  Oct.  19,  1885, 
but  the  leases  were  not  void,  the 
lessees  having  acted  bona  fide  and 
in  reliance  upon  the  order  of  the 
court,  and  it  was  proper  for  the 
court  to  award  them  indemnity  out 
of  the  fund  arising  on  the  sale  under 
the  judgment  in  partition  for  any 
damages  to  the  lessees  as  a  condi- 
tion to  granting  the  motion. 

Orders  of  General  and  Special 
Terms  affirmed. 

Opinion  by  Andrews,  J.  All 
concur. 


NUISANCE. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Margaret  Bohan,  respt.,  v.  The 
Port  Jervis  Gaslight  Co.,  applt. 

Decided  July,  1887. 

In  the  absence  of  a  statnte  prescribing  or 
sanctioning  the  location  of  a  gas  factory 
or  storaRe  tank  the  company  is  not  re- 
lieved  by  the  fact  of  its  incorporation 
from  liability  for  damages  to  adjoining 
property  caused  thereby.  Its  authority 
to  hold  property  for  such  purposes  con- 
fers no  authority  which  will  justify  an 
injury  to  private  property. 

Appeal  from  judgment  in  favor 
of  plaintiif ,  entered  on  verdict. 

Action  to  recover  damages  sus- 
tained by  plaintiflE  from  the  depre- 
ciation in  value  of  her  property 
caused  by  the  manufacture  of  gas 
in  close  proximity  thereto  by  de- 
fendant, and  to  restrain  the  con- 
tinuance of  the  nuisance.  It  ap- 
peared that  plaintiff  had  been  de- 
prived of  the  comfortable  enjoy- 
ment of  her  house  by  the  foul  odors 
from  defendant's  works,  which 
had  corrupted  the  atmosphere  and 
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rendered  a  residence  in  the  house 
uncomfortable  and  unhealthy. 

Defense,  that  no  recovery  could 
be  had  because  the  precise  use  to 
which  the  property  was  applied 
was  sanctioned  by  the  legislature, 
defendant  being  a  corporate  body 
duly  organized  under  legislative 
authority  and  authorized  to  pro- 
cure and  use  real  property  in  the 
manner  it  has  done. 

The  case  was  submitted  to  the 
jury  under  a  proper  charge,  and 
they  returned  a  verdict  for  plain- 
tiflF. 

Lewis  E.  Carry  for  applt. 

T.  J.  &  J.  W,  Lyouy  for  respt. 

J3eZd,  No  error.  The  principle 
invoked  has  a  well  recognized 
place  in  the  jurisprudence  of  this 
country,  and  in  England  also,  and 
it  received  its  best  iUustration  in 
this  State  in  23  N.  Y.,  42,  and  20 
W.  Dig.,  454.  In  both  of  these 
cases  the  precise  use  of  the  prop- 
erty complained  of  was  author- 
ized, and  so  it  was  decided  that  no 
recovery  could  be  had  for  the  in- 
jury complained  of  without  proof 
of  negligence  in  the  use  of  the 
property. 

The  diflSculty  with  the  defense 
here  is  that  it  has  no  foundation 
in  the  facts  of  the  case,  because 
the  legislature  has  in  no  sense 
prescribed  or  sanctioned  the  loca- 
tion  of  the  gas  factory  or  the  tank 
for  storage.  It  is  true,  defendant 
has  power  and  authority  to  pur- 
chase and  hold  real  property,  and 
manufacture  and  distribute  and 
sell  illuminating  gas.  But  that 
confers  no  authority  or  power 
which  will  sanction  or  justify  an 
injury  to  private  property.   While 

Vol.  27— No.  6b. 


it  is  true  that  the  legislature  has 
conferred  such  power  on  defendant 
and  all  similar  trading  corpora- 
tions, yet  it  must  not  be  exercised 
in  a  manner  injurious  to  others, 
and  in  that  respect  it  remains  sub- 
ject to  the  same  rules  that  would 
be  applied  to  a  private  individual. 
See  103  N.  Y.,  10. 

Judgment  affirmed,  with  costs. 

Opinion  by  Dykman^  J.;  Bar- 
nardy  P.J.j  and  Pratt ^  J.,  concur. 


SALE.     TITLE. 

N.  Y.  Court   of  Appeam. 

Anderson,  assignee,  respt. ,  v. 
Reed  et  al.,  applts. 

Decided  Oct.  4,  1887. 

DefendantB  signed  a  cootract  which  stated 
that  they  "had  sold"  to  R.  &  Co.  1,000 
tons  of  superphosphates  at  a  specified  rate, 
the  goods  to  he  sampled  and  analyzed 
hy  certain  persons  named.  R.  &  Co.  gave 
an  order  for  the  goods  to  D.,  which  de- 
fendants accepted  and  took  notes  of  R. 
&  Co.,  who  shortly  after  failed.  Held, 
That  the  title  to  the  goods  did  not  pass,  as 
they  were  to  be  analyzed  before  delivery 
and  were  not  identified;  that  the  subse- 
quent acts  of  the  parties  did  not  make  it 
an  executed  contract  and  that  defendants 
were  not  estopped  from  denying  a  light 
to  a  delivery  of  goods  of  the  same  quality. 

Reversing  8.  C,  21  W.  Dig.,  270. 

This  action  was  brought  by 
plaintiff  as  assignee  for  the  benefit 
of  the  creditors  of  one  De  L.  for 
damages  for  failure  to  deliver  cer- 
tain goods  under  certain  contracts. 
It  appeared  that  in  Dec,  1881,  the 
firm  of  which  defendants  were  the 
members  entered  into  a  contract 
with  R.  &  Co.  to  sell  the  latter 
1,000  tons  of  ammoniated  super- 
phosphates. The  contract  stated 
that  defendants'  firm  ''had  sold" 
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and  that  it  would  Dot  be  finally 
determined  until  long  after  May  1, 
1886,  and  that  unless  he  was  era- 
powered  to  renew  the  leases  for 
another  term  defendants  might 
leave  and  the  houses  remain  un- 
tenanted, applied  for  exparte^  an 
order  which  was  granted  authoriz- 
ing the  receiver  to  lease  the  prop- 
erty *'fora  term  or  terms  begin- 
ning from  the  first  of  May,  1886, 
and  not  extending  beyond  the  first 
of  May,  1889."  The  receiver  there- 
upon renewed  two  of  the  leases 
from  May,  1886,  and  granted  a 
lease  for  three  yeai*s  from  said  date 
to  a  new  tenant.  On  May  3, 1886, 
the  General  Term  aflBrmed  the 
judgment  of  the  Special  Term  de- 
claring the  rights  and  interests 
of  the  several  parties  and  di- 
recting a  sale  of  the  premises. 
That  judgment  was  affirmed  by 
this  court  in  Feb.,  1887.  The 
Special  Term  subsequently,  upon 
application  of  the  parties  to  the 
suit,  made  an  order  modifying  the 
order  of  Oct.  19,  1885,  so  that  it 
should  stand  as  an  order  author- 
izing the  leasing  by  the  receiver 
for  the  term  of  one  year  from  May, 
1886,  and  declaring  that  the  leases 
executed  by  the  receiver  were 
valid  for  only  one  year. 

Edward  M.  Shepard,  for  applts. 

Flam  en  B,  CandJer,  for  i^sjits. 

Held,  That  the  court  had  iuri<^ 
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Orders  of  Genei 
Terms  affirmed. 
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otion  to  vacate  was  made  and 
luted  on  the  ground  that  it  was 
«t  signed  by  two  sureties.     On 
10  hearing  plaintiffs  offered  to 
nnend  the  undertaking  in  that  re- 
spect,  which  was  denied  on  the 
ground  of  want  of  power  in  the 
court  to  do  so. 
Joseph  A,  Shoudy,  for  applts. 
King  &  Cleynent,  for  respt. 
Heldy  That  the  undertaking  was 
not  executed. by  the  sureties,  as 
claimed.     By  the  execution  of  the 
undertaking  the  plaintiffs  incurred 
no  additional  responsibility.     He 
without  having  signed  any  under- 
taking at  all  would  be  liable  for 
all  dangers  sustained  by  defendant 
if  the  order  was  vacated  or  defend- 
ant succeeded  in  the  action,  and 
it  is  evident  therefore  that  no  ad- 
ditional security  is  o'^  ^ 
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to  R.  &  Co.  1,000  tons  of  atnmoni- 
ated  superphosphates,  at  a  speci- 
fied price,  to  be  paid  for  on  delivery 
to  buyers  of  bills  of  lading  by  their 
notes.  The  superphosphates  were 
guaranteed  by  the  vendors  to  be 
of  a  specified  quality,  and  they 
were  to  be  sampled  and  analyzed 
by  certain  parties  who  were  named, 
and  they  were  to  be  shipped  as 
early  as  possible  during  the  month 
of  Dec,  1881.  In  Sept.,  1881,  R. 
&  Co.  had  contracted  to  deliver  to 
De  L.  2,000  tons  of  the  same  gen- 
eral kind  of  fertilizer,  deliverable 
in  Nov.  and  Dec,  1881,  and  Jan., 
1882.  Only  300  tons  had  been  de- 
livered to  De  L. .  The  latter  agreed 
to  accept  the  goods  purchased  of 
defendants  and  apply  them  upon 
his  contract.  This  agreement  be- 
tween R.  &  Co.  and  De  L.  was 
known  to  defendants,  and  upon 
being  informed  by  R  &  Co.  that 
they  wanted  the  goods  to  deliver 
them  under  their  contract  with 
De  L.,  defendants  accepted  an  or- 
der drawn  on  and  presented  to  them 
by  R.  &  Co. ,  which  required  them 
to  deliver  the  goods  *'sold  to"  R. 
&  Co.  to  De  L.  Defendants  gave 
R.  &  Co.  a  writing,  which  stated 
that  they  would  deliver  the  goods 
to  De  L.  under  the  order  upon  ves- 
sels De  L.  was  to  furnish,  and  that 
defendants  would  make  the  last 
delivery  in  Dec,  1881,  or  early  in 
Jan.,  1882.  Notes  for  the  pur- 
chase price  of  the  goods  were  given 
by  R.  &  Co.,  as  they  agreed  the 
superphosphates  were  not  manu- 
factured at  that  time.  The  order 
of  R.  &  Co.  accepted  by  defend- 
ants and  a  memorandum  of  the 
latter  were  delivered  to  De  L.,  who 


gave  to  R.  &  Co.  his  own  note  ac- 
cepted by  third  persons  in  payment 
of  the  goods.  Soon  after  this  R. 
&  Co.  made  an  assignment  for  the 
benefit  of  their  creditors,  and  de- 
fendants refused  to  deliver  the 
goods  unless  they  were  paid  the 
purchase  price,  and  oflEered  to  sur- 
render the  notes  which  had  been 
delivered  to  them. 

Algernon  S.  Sullivan,  forapplts* 

E,  Louis  Lowey  for  respt. 

Held,  That  the  contract  of  de- 
fendant with  R.  &  Co.  was  execu- 
tory and  no  title  to  the  goods 
passed,  there  being  a  provision  for 
an  analysis  of  the  goods  before  de- 
livery or  payment,  3  Wend.,  112, 
and  there  being  in  the  contract  no 
specification,  identification  or  de- 
scription of  the  particular  property 
sold.     19  N.  Y.,  333. 

Also  held.  That  by  the  subse- 
quent acts  of  the  parties  the  con- 
tract did  not  become  an  executed 
one ;  that  the  so  called  delivery 
order  signed  by  R.  &  Co.  and  ad- 
dressed to  the  defendants  is  not  a 
bill  of  lading  or  a  warehouse  re- 
ceipt, and  no  more  than  an  assign- 
ment of  the  right  of  R.  &  Co.  un- 
der the  contract  with  defendant  to 
DeL. 

Also  heldy  That  although  the 
contract  uses  the  word  '*sold,'^ 
that  language  must  be  construed 
in  connection  with  the  rest  of  the 
contract.  The  contract  must  be 
taken  as  a  whole,  and  such  con- 
struction placed  upon  it  as  the 
language  used  and  the  entire  in- 
strument calls  for. 

It  was  claimed  that  defendants 
were  estopped  from  denying  the 
legal  right  of  plaintiff  to  a  delivery 
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of  goods  of  the  same  character 
and  quality  as  described  in  the 
contract,  and  from  showing  that 
no  title  passed.  This  question  was 
submitted  to  the  jury. 

Heldj  Error;  that  the  claim  was 
untenable.   L.  R.,  1  C.  P.  Div.,  445. 

Knights  V.  Wiffen,  L.  R.,  5  Q. 
B.,  660,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed,  and  new  trial 
ordered. 

Opinion  by  PecfcAam,Jl;  Rapal- 
lOj  Earl  and  Finchj  JJ.,  concur; 
Danforth^  J.,  reads  for  affirmance; 
Riiger,  Ch.  J.,  and  Andrews,  J., 
concur. 


ARREST.     UNDERTAKING. 

N.  Y.  Supreme  Court.    General 
Term.    First  JL>ept. 

William  E.  Perry  et  al.,  applts., 
V.  John  L.  Smith,  respt. 

Decided  June  18,  1887. 

An  undertaking  on  arrest  does  not  comply 
with  the  statute  requiring  two  sureties 
where  it  is  signed  hy  one  of  the  plain- 
tiffs and  one  surety. 

An  affidavit  to  obtain  an  order  of  arrest 
should  contain  the  evidence  from  which 
the  court  can  draw  conclusions,  and  not 
the  conclusion  of  the  affiant  drawn  from 
evidence  which  is  not  furnished  to  the 
court. 

Appeal  from  order  vacating  or- 
der of  arrest. 

Plaintiflfs  procured  an  order  for 
the  arrest  of  defendant  on  an  affi- 
davit stating  that  they  had  a  good 
cause  of  action  against  him  for 
money  obtained  in  a  fiduciary 
capacity  and  misappropriated; 
that    plaintiffs   entered   into   an 


agreement  with  him  by  which 
they  were  to  advance  moneys 
with  which  he  was  to  go  West  and 
buy  potatoes  and  ship  them  to 
plaintiffs  for  sale,  the  profits  to  be 
equally  divided  between  plaintiffs 
and  defendant,  and  such  moneys 
not  used  by  defendant  to  be  re- 
turned to  plaintiffs  on  demand, 
that  about  $655  was  misapplied 
by  defendant  to  the  purchase  of 
pork ;  that  '  *  on  the  8th  day  of  Dec. , 
18S5,  I  had  a  conversation  with 
defendant  wherein  he  admitted 
that  he  had  purchased  pork  with 
the  balance  of  the  money  ad- 
vanced to  him  and  not  used  in  the 
purchase  of  potatoes  as  aforesaid, 
and  he  promised  to  pay  the  said 
money  immediately,  but  has  failed 
to  do  so."  The  undertaking  was 
signed  by  one  of  the  plaintiffs  and 
one  surety. 

Motion  to  vacate  was  made  and 
granted  on  the  ground  that  it  was 
not  signed  by  two  sureties.  On 
the  hearing  plaintiffs  offered  to 
amend  the  undertaking  in  that  re- 
spect, which  was  denied  on  the 
ground  of  want  of  power  in  the 
court  to  do  so. 

Joseph  A.  Shoudy,  for  applls. 

King  &  Clement^  for  respt. 

Held,  That  the  undertaking  was 
not  executed, by  the  sureties,  as 
claimed.  By  the  execution  of  the 
undertaking  the  plaintiffs  incurred 
no  additional  responsibility.  He 
without  having  signed  any  under- 
taking at  all  would  be  liable  for 
all  dangers  sustained  by  defendant 
if  the  order  was  vacated  or  defend- 
ant succeeded  in  the  action,  and 
it  is  evident  therefore  that  no  ad- 
ditional security  is  offered  by  one 


140 


NEW  YORK  WEEKLY  DIGEST. 


of  the  plaintiffs  becoming  a  party 
to  the  undertaking. 

Whether  the  court  has  power  to 
amend  an  undertaking  on  arrest 
when  executed  by  only  one  surety 
not  determined. 

Also  heldy  That  the  order  should 
not  have  been  issued  on  the  afii- 
davits  presented.  The  allegation 
in  the  affidavit  is  that  the  money 
not  used  should  be  repaid  upon 
demand  and  there  is  no  proof  of 
any  demand  having  been  made. 
It  is  true  that  plaintiff  avers  that 
in  an  interview  held  with  defend- 
ant on  Dec.  8,  1885,  he  promised 
to  pay  the  said  money  immedi- 
ately, but  has  failed  to  do  so,  but 
there  is  no  assertion  of  a  demand. 
Plaintiff  deposes  of  his  own 
knowledge  as  to  the  use  made  of 
the  money  by  defendant  when  he 
had  no  personal  knowledge  on  the 
subject,  it  subsequently  appear- 
ing that  whatever  knowledge  he 
had  arose  from  conversations  al- 
leged to  have  contained  admis- 
sions made  by  defendant;  what  the 
conversations  were  from  which 
plaintiff  deduces  these  admissions 
we  are  not  informed,  and  there  is 
no  evidence  contained  in  the  affi- 
davit of  anything  justifying  plain- 
tiff in  claiming  that  defendant  had 
made  any  admission  to  him  what- 
ever. An  affidavit  should  contain 
the  evidence  from  which  the  court 
can  draw  conclusions,  and  not  the 
conclusion  of  the  affiant  drawn 
fwrn  evidence  which  is  not  fur- 
nished to  the  court. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Van  Brunt j  P.J,; 
Daniels  and  Bartlettj  JJ.^  concur. 


JUSTICE'S  COURT.    APPEAL. 
EVIDENCE. 

N.  Y.  Supreme  Court.   General 
Term.    Second  Dept. 

Alexander  H.  Dudley,  applt.j  v. 
Matthew  V.  B.  Brinkerhoff,  re^t. 

Decided  July,  1887. 

Where  an  appeal  from  Justice^s  Goort  has 
been  regularly  taken  and  perfected  the 
court  has  jurisdiction  of  the  same,  al- 
though the  notice  demands  a  new  trial 
to  which  appellant  is  not  entitled. 

Where  it  appears  that  goods  were  sold  to 
defendant,  but  charged  to  his  son,  who 
ran  his  farm,  evidence  that  former  sales 
charged  to  the  former  occupant  of  the 
farm  were  settled  for  by  defendant  is  ad- 
missible. 

Appeal  from  judgnoent  dismiss- 
ing complaint  and  from  order  de- 
nying motion  to  dismiss  appeal  to 
County  Court. 

Action  brought  in  Justice's  Court 
for  goods  sold  by  plaintiff  to  de- 
fendant. The  complaint  demand- 
ed judgment  for  $45  and  costs; 
answer,  denial  and  a  counterclaim 
for  $55,  but  there  was  no  demand 
for  any  judgment.  Defendant  sub- 
mitted a  bill  of  items  for  $50. 
Plaintiff  recovered  judgment  for 
$48.50.  Defendant  appealed  to 
County  Court,  the  notice  demand- 
ing a  new  trial.  Plaintiff  moved 
to  dismiss  the  appeal  because  the 
sum  for  which  either  party  de- 
manded judgment  did  not  exceed 
$50.  Motion  denied  and  new  trial 
had  and  complaint  dismissed  for 
failure  to  estabhsh  a  cause  of  ac- 
tion against  defendant. 

H.  H.  Hustis,  for  applt. 

W.  C.  Anthony^  for  respt. 

Held^  That  the  appeal  from  the 
order  must  fail  because  the  appeal 


NEW  YORK  WEEKLY  DIGEST. 


141 


was  perfected  by  the  service  of  a 
sufScieDt  and  regular  notice  of  ap- 
peal, and  nothing  more  was  requi- 
site to  transfer  the  cause  to  the 
County  Court  and  vest  that  court 
with  jurisdiction  over  the  same. 
Code  Civ.  Pro. ,  §  3046.  What  de- 
fendant could  do  in  the  County 
Court  after  reaching  there  with 
regularity  and  safety  is  quite 
another  question. 

The  demand  for  a  new  trial  con- 
tained in  the  notice  of  appeal  did 
not  alone  secure  that  remedy.  The 
appellant  was  not  entitled  to  a 
new  trial  unless  the  sum  for  which 
judgment  was  demanded  by  either 
party  in  his  pleadings  exceeded 
$50.  Neither  party  demanded 
judgment  for  a  sum  exceeding  $50, 
and  defendant  as  a  consequence 
was  not  entitled  to  a  new  trial  in 
the  County  Court.     Code,  §  8068. 

The  action  was  for  seed  wheat, 
which  plaintiff  testified  was  sold 
to  defendant,  and  that  it  went  on 
his  farm  and  was  taken  by  his 
team  and  men.  On  cross-exam- 
ination it  appeared  that  it  had 
been  charged  to  defendant's  son. 
On  his  re-direct,  plaintiff  testified 
that  the  accounts  of  the  farm  were 
kept  in  that  way  and  were  settled 
by  defendant  once  a  year ;  that  in 
former  years  some  other  man  oc- 
cupied that  house  and  the  account 
with  the  farm  was  kept  in  the 
same  way  on  plaintiff's  books. 
He  was  not  allowed  to  testify  that 
defendant  settled  such  accounts. 

Held,  Error.  Unexplained,  the 
charge  tended  to  show  that  the 
sale  was  made  to  the  son,  but  if 
the  charge  was  made  in  pursuance 
of  a  purpose  recognized  by  defend- 


ant to  keep  the  accounts  of  his 
farm  separately  the  proof  of  that 
fact  was  very  material  and  might 
well  have  afforded  an  explanaiion 
which  would  have  been  satisfac- 
tory to  the  jury,  especially  in  view 
of  the  undisputed  fact  that  the 
seed  wheat  was  used  upon  defend- 
ant's farm,  and  the  undisputed 
testimony  of  plaintiff  that  the  sale 
was  made  to  defendant. 

That  the  granting  of  the  motion 
to  dismiss  and  refueal  of  permis- 
sion to  go  to  the  jury  were  both 
erroneous.  There  was  evidence 
sufficient  to  carry  the  cause  to  the 
jury  and  to  have  sustained  a  ver- 
dict in  favor  of  plaintiff  if  such  a 
verdict  had  been  returned. 

Judgment  reversed,  with  costs. 

Opinion  by  Dykman,  J.;  Bar- 
nardy  P.J.,  and  Pratty  J.,  concur. 


FORECLOSURE.     TITLE. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

August  C.  Bechstein  v.  Robert 
D.  Schultz  et  al. 

Decided  June  18,  1887. 

While  an  omiasion  to  publish  an  adjourn- 
ment of  a  foreclosure  sale  is  an  irregu- 
larity for  which  the  sale  may  be  set  aside 
on  application  by  a  party  to  the  suit,  it  is 
not  a  jurisdictional  defect  available  to  a 
purchaser  years  afterward,  without  ob- 
jection by  any  of  the  parties. 

Submission  of  controversy  with- 
out action. 

Plaintiff  and  defendants  entered 
into  an  agreement  by  which  plain- 
tiff was  to  convey  certain  premises 
to  defendants  and  defendants 
agreed  to  accept  any  pay  for  the 
same.    Upon  a  tender  of  the  deed 


142 


NEWT  YORK  WEEKLY  DIGEST. 


defendants  refused  to  accept  it,  on 
the  ground  that  plaintiff  had  not 
a  good  and  marketable  title.  The 
objection  was  founded  on  the  fact 
that  an  adjournment  of  a  fore- 
closure sale,  under  which  plaintiff 
derived  his  title,  was  not  published 
as  required  by  §  1678  of  the  Code. 
Said  sale  was  adjourned  from  Aug. 
13  to  Aug.  19,  and  from  Aug.  19 
to  Sept.  2,  and  from  Sept.  2  to 
Sept.  4,  1884,  on  which  day  the 
premises  were  sold.  The  notice 
of  postponement  and  the  adjourn- 
ment from  Aug.  13  to  Sept.  2 
were  not  published  until  Sept.  4^ 
when  all  the  adjournments  were 
duly  published.  Said  sale  was 
confirmed  by  the  court  on  due 
notice  to  all  parties  and  no  excep- 
tions were  made. 

Linus  A,  Oould^  for  plff. 

Wm.  L.  Snyder  J  for  defts. 

Held,  That  judgment  should  be 
rendered  for  plaintiflF.  Section 
1678  of  the  Code  provides  that  no- 
tice of  the  postponement  of  the 
sale  of  real  property  must  be  pub- 
lished in  the  paper  wherein  the 
notice  of  sale  was  published.  No 
doubt  a  failure  to  comply  with 
this  provision  is  an  irregularity 
for  which  the  court  might  set 
aside  the  sale  upon  the  seasonable 
application  of  a  party  to  the  fore- 
closure suit;  but  I  do  not  think  it 
constitutes  a  jurisdictional  defect 
in  the  proceedings  available  to  a 
purchaser  more  than  two  years 
after  the  confirmation  of  the  sale 
without  objection  by  any  of  the 
parties.  See  102  N.  Y.,.  165;  98 
id.,  665. 

If  such  a  departure  from  a  stat- 
utory requirement  as  the  substitu- 


tion of  one  officer  to  sell  in  place 
of  another  by  whom  the  sale 
ought  to  have  been  made  does  not 
affect  the  title  of  a  purchaser,  98 
N.  Y.,  665,  still  less  can  it  be  held 
that  his  title  is  bad  by  reason 
merely  of  an  omission  to  adver- 
tise an  adjournment  by  which 
neglect  nobody  appears  to  have 
been  injured  or  misled,  and  of 
which  there  is  no  complaint  what- 
ever by  any  of  the  parties  to  the 
action. 

Judgment  for  plaintiff,  without 
costs. 

Opinion  by  Bartlett^  J.;  Van 
Brunt f  P.J.J  and  Daniels^  *7.,  con- 
cur. 


ASSIGNMENT     FOR    CREDIT- 
ORS. 

N.  Y.  Supreme  Court.    General 
Term,    Second  Dept. 

David  A.  Scott,  re^t.^  v.  Harri- 
son Mills,  applt. 

Decided  July,  1887. 

An  ttssignment  for  creditors  in  the  form  of 
an  indenture  between  the  assignor  and 
assignee,  signed  by  both,  contains  a 
sufficient  assent  by  the  assignee  and  is 
valid  without  a  separate  assent  by  him. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  for  specific  recovery  of 
personal  property.  One  L.  execu- 
ted an  assignment  for  creditors  to 
plaintiff  as  assignee.  The  assign- 
ment was  in  the  form  of  an  inden- 
ture between  L.,  party  of  the  first 
part,  and  plaintiff  of  the  second 
part,  and  was  signed  by  both. 
Plaintiff  subscribed  and  acknowl- 
edged no  assent  except  such  as 
was  contained  in  the  instrument 
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before  it  was  recorded.  There- 
after defendant,  who  was  sheriff, 
seized  the  property  in  question 
under  an  execution  against  Ij. 

Scott  &  Herschberg^  for  respt. 

E.  Newcomb^  for  applt. 

Held,  That  the  assignment  was 
valid,  and  contained  a  sufficient 
assent  by  the  the  assignee  under 
Chap.  466,  Laws  of  1877.  An  in- 
denture is  a  deed  between  parties 
by  which  they  each  assume  obli- 
gations to  each  other  and  become 
mutually  bound  by  the  terms  of 
the  instrument,  and  there  is  no 
reason  why  statute  in  question 
should  be  construed  to  contain 
any  further  requirement.  No 
form  of  consent  is  prescribed  and 
no  place  for  its  appearance  in  the 
assignment  is  designated,  and  the 
statute  is  ftiUy  satisfied  by  an  ap- 
pearance of  assent  in  the  instru- 
ment. In  a  comprehensive  view, 
the  assent  of  this  assignee  ap- 
peared in  writing  and  was  em- 
braced in  the  assignment,  which 
was  subscribed  and  acknowledged 
by  him.  Instead  of  the  usual 
deed  poll  of  assignment  in  the 
ordinary  form  with  the  assent  of 
the  assignee  endorsed  thereon  sep- 
arately, this  instrument  was 
given  the  form  of  an  indenture 
between  the  assignor  and  assignee. 
It  is  the  act  and  deed  of  both  par- 
ties and  embraces  the  assent  of 
both.  The  execution  of  the  in- 
strument is  the  assent  and  consti- 
tutes the  acceptance  of  the  duties 
imposed  on  the  assignee  thereby 
and  an  undertaking  for  their  dis- 
charge. The  trust  was  created  by 
the  indenture  which  enumerated 
its  purposes  and  specified  its  ob- 


jects. It  prescribed  the  obligations 
and  dictated  the  duties  of  the  as- 
signee and  terminated  with  the 
words  usually  employed  to  close  an 
instrument  inter  parties,  as  fol- 
lows: "In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals." 
Thus  the  assignee  assented  to  all 
the  terms  of  the  assignment  and 
undertook  the  execution  of  the 
trust  created  thereby,  and  it 
would  comport  with  a  naiTow  and 
contracted  view  only  to  hold  that 
an  insufficient  assent  on  his  part. 

Judgment  affirmed,  with  costs. 

Opinion  by  Dykman^  J.;  Bar- 
nard,  P.J.,  and  Pratt,  J.,  concur. 


PLEADING. 
N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 
Elizabeth  Dodge,  applt.,  v.  Rob- 
ert Glendenning,  respt. 

Decided  June  18, 1887. 
A  cause  of  action  for  an  account  of  moneys 
the  proceeds  of  stock  of  plaintiff  sold  by 
defendants  without  her  authority  and 
one  for  damages  sustained  by  such  unau- 
thorized sale  cannot  be  united  in  the  com- 
plaint. 

Appeal  from  order  sustaining 
demurrer  to  complaint. 

The  complaint  alleged  that  de- 
fendants were  stock  brokers  em- 
ployed by  her  to  buy  and  sell  for 
her  stock;  that  in  violation  of 
their  agreement  defendants  sold 
certain  stock  without  her  knowl- 
edge; that  she  protested  against 
such  sale;  that  defendants  agreed 
to  speculate  for  her  so  as  to  make 
her  loss  good,  which  they  had 
failed  to  do.  As  a  first  cause  of 
action  it  asked  for  an  accounting, 
and  as  a  further  cause  of  action 
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demanded  damages  sustained  by 
reason  of  the  unauthorized  sale, 
the  stock  having  advanced  there- 
after. Defendants  demurred  on 
the  ground  that  causes  of  action 
were  improperly  united.  The  de- 
murrer was  sustained. 

Henry  S.  Bennett,  for  applt. 

F.  F.  Marburyy  for  respts. 

Held,  No  error.  In  the  first  di- 
vision of  the  complaint  the  facts 
are  set  forth  showing  the  sale  of 
the  stock  purchased  and  carried 
by  defendants  for  plaintiflf  and  the 
moneys  deposited  by  her  with 
them.  The  sale  is  averred  to  have 
been  without  her  authority,  but 
the  relief  asked  in  the  fii-st  instance 
is  for  an  accounting  by  defendants 
for  the  money  in  their  hands  which 
she  may  be  entitled  to  recover. 
Such  an  accounting  would  neces- 
sarily result  in  a  ratification  of  the 
sale  made,  and  preclude  plaintiff 
from  claiming  any  further  or  other 
relief  on  that  account.  She  had 
her  election,  if  the  shares  were 
sold  without  her  authority  and  no 
satisfaction  had  been  made  to  her 
for  the  loss,  as  the  fact  is  alleged 
to  be,  to  claim  the  proceeds  of  the 
sale,  or  to  proceed  against  defend- 
ants for  unlawfully  converting  her 
property.  But  as  the  remedies 
were  inconsistent  with  each  other 
she  could  not  take  both  proceed- 
ings. If  she  elected,  as  she  ap- 
pears to  have  done  in  the  first  di- 
vision of  her  complaint,  to  recover 
the  proceeds  of  her  property  re- 
ceived by  defendants,  then  the 
action  so  far  would  be  for  money 
had  and  received  by  them  to  her 
use,  upon  what  the  law  would  as- 
sume to  be  a  promise  in  her  favor 


to  make  such  payment  to  her.  In 
the  other  subdivision  of  the  com- 
plaint, which  has  not  been  stated 
as  a  part  of  the  cause  of  action  for 
an  accounting,  but  for  "a  further 
and  separate  cause  of  action,'^ 
plaintiflf  has  set  forth  the  facts 
previously  averred,  together  with 
a  statement  of  the  damages  sus- 
tained by  her  through  the  unau- 
thorized and  wrongful  sale  of  the 
stock,  and  for  those  damages  judg- 
ment has  been  demanded  as  well 
as  for  the  amount  which  might  be 
found  due  on  the  accounting. 

These  are  separate  and  distinct 
causes  of  action  hot  altogether 
growing  or  arising  out  of  the  trans- 
actions, the  first  being  dependent 
on  the  waiver  of  the  wrong,  the 
affirmation  of  the  sale,  and  tbe 
right  of  plaintiflf  to  the  proceeds; 
the  other  wholly  on  the  wrong 
of  defendants  in  selling  and  dis- 
posing of  her  property  without 
her  authority. 

Thecaseof  Vandevoort  v.  Gould, 
36  N.  Y.,  639,  in  no  way  sustains 
this  complaint,  for  the  law  has 
expressly  provided  in  actions  of 
ejectment  that  the  plaintiflf  may 
also  recover  damages  for  with- 
holding possession  of  the  premises. 
The  causes  of  action  in  Barr  v. 
Shaw,  10  Hun,  580,  were  not  of 
this  inconsistent  description,  but 
were  capable  of  being  joined  under 
the  provisions  contained  in  the 
Code  relating  to  this  subject. 

Judgment  affirmed,  with  leave 
to  plaintiflf  to  amend  on  payment 
of  costs. 

Opinion  by  Daniels,  J,;  Van 
Brunt,  P.J.,  and  Bartlett, »/.,  con- 
cur. 
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ASSESSMENTS. 

N.  Y.  SuPRSMB  CouBT.     Gbneral 
Term.    First  Dept.     * 

Michael  J.  Daly  v.  Joehua  C. 
Sanders. 

Decided  June  18,  1887. 

The  mere  settinic  aside  of  a  sale  for  unpaid 
assessments  under  Chap.  812,  Laws  of 
1874,  does  not  affect  the  assessments 
themselves. 

Submission  of  controversy. 

Certain  assessments  for  local  im- 
provements were  laid  on  defend- 
ant's property  and  confirmed  in 
1863,  1864  and  1865.  Sales  of  the 
property  were  made  for  these  as- 
sessments, the  two  first  of  which 
were  afterward  set  aside,  but  it  is 
not  stated  that  the  orders  setting 
them  aside  affected  the  assessments 
themselves.  Subsequently  defend- 
ant conveyed  the  property  to 
plaintiff,  covenanting  to  pay  any 
of  these  assessments  appearing  to 
be  liens.  This  submission  was  to 
determine  his  liability  under  said 
covenant. 

Daniel  DaJj/j  for  plff. 

J.  C.  SanderSj  for  deft. 

Hddj  That  what  was  un- 
doubtedly designed  by  Chap.  312, 
Laws  of  1874,  was  to  direct  the 
assessment  to  be  vacated  and  set 
aside  when  any  fraud  or  substan- 
tial error  intervened  in  the  pro- 
ceedings leading  to  or  in  making 
the  assessment.  And  when  such 
fraud  or  substantial  error  appeared 
only  in  the  subsequent  proceedings, 
that  the  proceedings  affected 
thereby  should  be  set  aside,  and 
nol  those  resulting  in  the  assess- 
ment unaffected  by  any  illegality 
or  irregularity.    That— taking  the 

Vol.  27— No.  7. 


whole  act  together  and  consider- 
ing its  subject  matter — must  have 
been  the  design  of  the  Legislature; 
for  it  would  be  absurd  to  attribute 
the  intention  to  be  that  the  assess- 
ment itself  might  be  set  aside  for 
the  reason  that  the  proceedings 
taken  to  sell  the  property  proved 
to  be  substantially  irregular  or 
fraudulent. 

The  orders  vacating  the  sales^ 
therefore,  must  be  considered  to  ex- 
tend no  further  than  they  are 
stated  in  the  case  to  have  extended, 
and  that  is  setting  aside  these  two 
sales,  leaving  the  assessments 
themselves  wholly  undisturbed  and 
unimpaired  in  their  legal  force. 
By  §  1,  Chap.  381  of  the  Laws  of 
1871,  it  has  been  declared  that  all 
taxes  and  all  assessments  which 
theretofore  had  been,  or  should  be, 
laid  for  city  improvements,  etc., 
shall  be  and  continue  to  be  until 
paid,  a  lien  ui>on  real  estate  on 
which  they  may  be  imposed.  This 
act  was  applicable  to  each  of  these 
assessments  and  has  been  con- 
tinued in  force  by  §9  15  of  Chap. 
410  of  the  Laws  of  1882.  This  en- 
actment  seems  to  have  been  made 
to  avoid  the  effect  of  the  pre- 
sumption on  which  the  case  of 
Fisher  v.  Mayor,  etc.,  67  N.  Y.,  73, 
proceeded,  as  it  was  designed,  ac- 
cording to  its  express  language,  to 
continue  the  lien  of  the  assess- 
ments in  force  until  actual  pay- 
ment should  be  made  of  the 
amounts,  as  distinguished  from  a 
mere  presumption  of  payment. 

The  sale  made  for  the  assess- 
ment of  1865  has  at  no  time  been 
set  aside,  neither  have  the  pro- 
ceedings through  which  the  assess- 
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ment  was  made  been  questioned 
or  in  any  manner  vacated.  When 
the  sale  was  made  by  §  10  of 
Chap.  381,  of  the  Laws  of  1871,  it 
was  made  lawful  for  the  Clerk  of 
Arrears  to  bid  in  for  the  Mayor, 
etc.,  every  lot  for  which  no  person 
should  offer  to  bid.  As  to  the  as- 
sessment of  1865,  there  appears  to 
be  no  fraud,  substantial  error  or  ir- 
regularity in  any  respect,  and  by 
the  sale  the  Mayor,  etc.,  acquii-ed 
a  right  to  this  property,  which  can 
only  be  divested  in  the  manner 
pointed  out  in  the  statute. 

Judgment  for  plaintiff  declaring 
the  liability  of  defendant  imder  the 
covenant  for  the  payment  of  the 
assessments  of  1863  and  1864  and 
for  the  redemption  from  the  sale 
made  for  the  non-payment  of  the 
assessment  of  1865,  without  costs. 

Opinion  by  Daniels^  J.;  Van 
Brunt y  P,J.,  and  Brady,  J.,  con- 
cur. 


DEED.      EASEMENT. 

N.  Y.  Court  of  Appeam. 

Avery,  respt.,  v.  The  N.  Y.  C. 
&  H.  R.  RR.  Co.,  applt. 

Decided  June  7,  1887. 

The  owner  of  a  hotel  oonveyed  certain 
land  adjoining  to  a  railroad  company  for 
'a  depot,  the  intervening  strip  being  des- 
ignated as  a  street,  but  it  was  never  ac- 
cepted by  the  authorities.  Subsequently 
two  of  his  heirs  conveyed  half  of  said 
strip  to  said  company  by  deed  which  pro- 
dded that  the  company  should  maintain 
an  opening  opposite  to  the  hotel  for  pas- 
sage of  jMissengers  and  their  baggage. 
Plaintiff  leased  the  hotel  and  defendant 
fbuilt  a  fence  obstructing  all  passage  to 
the  hotel.    Held,  That  the  condition  as 


to  an  opening  was  a  covenant  running 
with  the  land  and  that  such  covenant 
makes  the  right  of  access  and  transit 
ac]f«8  said  strip  an  easement  appurte- 
nant to  the  hotel  and  that  plaintiff  as 
lessee  could  maintain  an  action  to  re- 
strain defendant  from  continuing  said 
fence,  but  that  the  judgment  should 
provide  simply  for  an  opening  of  the 
proper  size  and  large  enough  for  the 
convenient  access  of  passengers  and  their 
baggage. 

This  action  was  brought  to  re- 
strain defendants  from  continuing 
a  fence.  It  appeared  that  in  1884, 
one  W.  owned  certain  premises  in 
Buffalo,  part  of  which  was  occu- 
pied as  a  hotel,  and  which  were  di- 
vided from  defendant's  premises 
by  a  strip  of  land  thirty  feet  wide 
running  east  and  west  240  feet, 
thence  north  about  100  feet.  In 
1844  W.  conveyed  a  portion  of 
said  premises  opposite  the  hotel  to 
defendant's  predecessor  for  a  pas- 
senger and  freight  depot  and  for 
no  other  purpose,  and  in  the  deed 
described  the  above  mentioned 
strip  of  land  thirty  feet  wide  as 
dedicated  for  a  public  street.  This 
dedication  never  took  effect,  it 
never  having  been  accepted  by  the 
public  authorities.  W.  died  in 
1850,  and  in  1853,  a  partition  of 
the  hotel  property  was  made 
among  his  four  heirs.  This  parti- 
tion did  not  include  the  strip  of 
thirty  feet.  Two  of  the  heirs  be- 
came owners  of  the  hotel  property 
and  in  1857,  conveyed  by  quit- 
claim deeds  to  defendant's  prede- 
cessor an  undivided  one  half  of 
that  portion  of  the  strip  in  ques- 
tion and  adjoining  the  lands  of  said 
predecessor  theretofore  conveyed 
to  it  by  W.  These  deeds  provided 
that  the  RR.  Company,  its  sue- 
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cessors  or  assigns,  should  at  all 
times  maintain  an  opening  into  the 
premises  conveyed  opposite  the 
hotel  for  the  convenient  access  of 
passengers  and  their  baggage  to 
and  from  the  premises  conveyed, 
which  opening  should  at  no  time 
be  closed  against  such  passengers 
and  their  baggage.  It  appeared 
that  the  hotel  property  was  ac- 
cessible from  defendant's  depot 
and,  that  it  was  dependent  largely 
for  its  patronage  and  custom  upon 
the  passengers  arriving  at  and  de- 
parting from  such  depot.  In  May, 
1881,  the  hotel  premises  were 
leased  to  plaintiff  and  in  Aug., 
1881,  defendant  built  a  fence  ob- 
structing all  passage  to  and  from 
the  hotel  property  to  and  from  its 
depot. 

George  C.  Chreene,  for  applt. 

Truman  C.  White,  for  respt. 

Heldj  That  by  the  failure  to  ac- 
cept the  street  dedicated  as  a  high- 
way the  thirty  feet  in  question 
remained  the  property  of  W.  and 
descended  to  his  devisees ;  that 
one-half  of  the  interest  of  such 
devisees  in  twenty  feet  of  said 
strip  was  conveyed  by  the  quit- 
claim deeds  to  the  railroad  com- 
pany; that  plaintiff  as  lessee  of 
the  grantors  cannot  question  the 
validity  of  said  deeds ;  that  said 
grantors  must  be  regarded  as 
abandoning  all  claim  to  said  strip 
as  a  public  street  or  highway;  that 
the  condition  of  the  deeds  as  to  an 
opening  in  the  fence  and  access  to 
said  twenty  feet  must  be  consid- 
ered as  a  covenant  running  with 
the  land  and  in  favor  of  those 
having  a  legal  interest  in  the  hotel 
lands   and   that    such    covenant 


makes  the  right  of  access  and 
transit  to  and  across  said  strip  of 
twenty  feet  a  right  or  easement 
appurtenant  to  the  hotel  premises 
and  that  plaintiff  as  lessee  of  such 
premises  could  maintain  this 
action.  5  Wall.,  119;  16  Abb.  J>J.  . 
C,  110. 

When  the  case  came  on  for  trial 
defendant's  counsel  moved  to  dis- 
miss the  complaint  because  so  far 
as  the  complaint  showed  the  plain- 
tiff was  an  entire  stranger  to  the 
whole  matter,  the  only  allegation 
on  that  subject  being  that  he  was 
in  the  possession  of  the  premises 
and  as  he  did  not  appear  as  party 
or  privy  to  any  covenant  or  pro- 
vision. Plaintiff  then  moved  to 
amend  by  setting  up  his  lease  from 
the  owner.  This  was  objected  to 
by  defendant's  counsel  as  setting 
up  a  new  and  distinct  cause  of 
action,  one  which  was  on  contract 
or  covenant  and  could  not  be 
joined  with  an  action  for  damages 
or  nuisance.  The  objections  were 
overruled. 

Heldj  No  error.  The  judgment 
provided  for  a  full  and  entire  de- 
struction of  the  fence  erected  by 
defendant. 

Held,  Error;  that  it  should  have 
provided  simply  for  an  opening  of 
a  proper  size  opposite  the  hotel 
and  adjacent  to  the  premises  con- 
veyed by  the  deeds  and  large 
enough  for  the  convenient  access 
of  passengers  and  their  baggage  to 
and  from  said  strip  of  land. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  re- 
versed, and  new  trial  granted. 

Opinion  by  Peckham,  J.  All 
concur. 
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FIRE  INSURANCE.     PRAC- 
TICE. 
N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Ephraim  Karelson  et  al.,  applts.j 
V.  The  Sun  Fire  Office  of  London, 
respt. 

Decided  June  18,  1887. 

Under  a  simple  denial  of  an  allegation  of 
partnership  a  defendant  cannot  claim 
that  there  were  other  parties  interested 
in  the  firm  who  should  be  parties  plain- 
tiflf. 

Though  proofs  of  loss  may  be  fatally  defec- 
tive in  that  they  do  not  accord  with  the 
terms  of  the  policy,  yet  if  the  proofs  are 
retained  by  the  company,  with  no  notice 
of  their  insufficiency  as  to  particular 
omissions  or  defects,  but  only  a  notice 
that  the  company  has  not  waived  and 
does  not  and  will  not  waive  anything, 
and  expressly  reserves  any  and  all  objec- 
tions to  any  and  all  claims  that  have 
been  or  may  be  made  made  by  the  in- 
sured against  the  company,  there  was 
an  implied  waiver  of  the  conditions. 

Appeal  from  judgment  dismiss- 
ing complaint. 

Action  upon  a  policy  of  fire 
insurance.  The  answer  among 
other  things  denied  the  alleged 
copartnership  of  plaintiffs.  On 
the  trial  defendant  claimed  that 
other  persons  were  interested  in 
plaintiffs'  partnership  who  should 
be  parties. 

Adolph  L.  Sanger,  for  applts. 

C.  B.  Alexander,  for  respt. 

Held,  Untenable;  that  under  a 
simple  denial  of  an  allegation  of 
partnership,  the  defendants  can- 
not claim  that  there  are  other 
persons  interested  in  the  firm  who 
should  have  been  made  parties 
plaintiff. 

The  proofs  of  loss  do  not  accord 
with  the  terms  of  the  defendants' 


policy  as  set  forth  in  the  com- 
plaint, among  other  things  in  that 
they  were  not  signed  by  the  plain- 
tiffs or  either  of  them,  nor  were 
they  verified  by  their  oath  or 
affirmation.  They  were  retained 
by  defendant,  and  seven  days 
thereafter  its  manager  sent  a 
letter  to  plaintiffs  which,  without 
admitting  anything  stated  that 
the  company  has  not  admitted 
any  liability  whatever  for  or  on 
account  of  said  alleged  loss,  or  the 
validity  of  any  claim  made  there- 
for, nor  the  correctness  of  any 
statement  in  said  papers  (referring 
to  proofs  of  loss)  contained.  That 
his  company  has  not  waived  and 
does  not  and  will  not  waive  any- 
thing, and  expressly  reserves  any 
and  all  objections  to  any  and  all 
claims  that  have  been  or  may  be 
made  by  you  or  on  your  behalf 
against  his  company  for  and  on 
account  of  said  alleged  loss. 

H^ld,  That  the  irregularity  in 
the  proofs  was  waived. 

If  defendants  desired  to  object  to 
the  form  of  the  proofs  of  loss  they 
were  bound  to  give  notice  to  that 
effect,  so  that  they  might  be  cor- 
rected. This  course,  which  ordi- 
nary fairness  would  seem  to  have 
dictated,  defendants  carefully 
avoided  doing,  and  by  their  letter 
of  Sept.  22  they  seem  to  have  de- 
sii*ed  to  mislead  plaintiffs  as  to 
the  grounds  of  their  refusal  to 
pay,  while  endeavoring  to  retain 
any  other  objection  which  the  in- 
genuity of  their  manager  might 
subsequently  discover.  The  loss 
was  disputed  upon  the  ground 
that  no  contract  of  insurance 
existed,  and  to  that  point  was  the 
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attention  of  plaintiffs  directed, 
and  as  the  proofs  of  loss  were  re- 
tained and  no  complaint  made  as 
to  any  particular  omission  or  de- 
fects in  the  proofs  of  loss,  plain- 
tiffs had  the  right  to  assume  that 
the  contention  was  as  to  the  fact  of 
the  existence  of  the  contract  of 
insurance.  80  N.  Y.,  112;  100  id., 
411. 

Under  this  condition  of  the 
evidence,  it  seems  to  have  been 
error  to  have  dismissed  plaintiffs' 
complaint  upon  the  ground  that 
the  proofs  of  loss  were  insuificient. 

Judgment  reversed  and  new 
trial  oi-dered,  with  costs  to  appel- 
lants to  abide  the  event. 

Opinion  by  Van  Brunt^  P  J.; 
Brcidy  and  Daniels^  JJ.^  concur. 


NEGOTIABLE  PAPER.  BANK- 
RUPTCY. 

N.  Y.  Court  op  Appeals. 

The    Jefferson    Co.    Nat.    Bk., 
respt,,  v.  Streeter,  appU. 

Decided  June  7,  188T. 

J>efenda]it  was  indoner  of  a  note  on  which 
I^aintiff  recovered  judgment  against  the 
.makers  by  default  and  had  execution  is- 
sued and  levied.  The  makers  were  adju- 
dicated bankrupts  and  the  sheriff  en- 
joined. Plaintiff  consented  to  the  ap- 
pointment of  the  sheriff  as  receiver  and 
an  order  directing  a  sale  of  the  property 
levied  on.  the  lien  to  attach  to  the  pro- 
ceeds. Subsequently  it  was  adjudged 
that  plaintiff's  judgment  was  void  as  to 
the  assignee  as  a  fraudulent  preference, 
field.  That  defendant  was  not  prejudiced 
by  the  action  of  plaintiff  in  the  bank- 
ruptcy proceeding  and  that  the  consent 
of  plaintiff  was  not  a  defense  to  an  action 
against  defendant. 

This  was  au  action  upon  three 
promissory  notes  made  by  C.  & 


Co.,  and  indorsed  by  defendant  8. 
It  appeared  that   the  notes   not 
being  paid  at  maturity  they  were 
duly  protested  and  notice  given  to 
defendant.     Plaintiff  obtained  a 
judgment  against  the  makers  on 
default,  the  summons  having  been 
personally      served.       Execution 
was  issued  and  a  stock  of  goods 
levied  on.    On  the  same  day  a  pe- 
tition  in    bankruptcy   was   filed 
against  C.  &  Co.  and  subsequently 
plaintiff  and  the  sheriff  enjoined 
from  selling  the  property  levied 
upon.    C.  &  Co.  were  afterward 
adjudged  bankrupts  and  an  order 
was    made   by    the   Bankruptcy 
Court,  plaintiff's  attorney  having 
consented,  appointing  the  sheriff 
special  receiver  of  the  bankrupts' 
property  and  directing  him  to  sell 
the  property  levied  on  and  bring 
the  proceeds  into  court  subject  to 
its  further  order.    The  order  also 
provided  that  the  lien  of  the  judg- 
ment creditors  should  not  be  af- 
fected thereby,  but  that  it  should 
^'follow  and  attach  to  the  moneys 
arising   from   the  sale."     In  an 
action    subsequently  brought   by 
the  assignee  in  bankruptcy  it  was 
adjudged    that    plaintiff's    judg- 
ments were  void  as  against  such 
assignee  and  that  the  latter  was 
entitled  to  the  fund,  the  proceeds 
of  the  goods  sold  by  the  sheriff 
under  the  order  of  the  Bankruptcy 
Court.    The  judgments  and  exe- 
cutions were  set  aside  as  a  fraudu- 
lent preference  not  on  the  ground 
of  any  actual  fraud  on  the  part  of 
the  bank  or  its  officers  but  for  the 
constructive  fraud  growing  out  of 
the  fact  that  its  attorney  who  pro- 
cured the  judgments  had  notice  of 
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the  insolvency  of  C.  &  Co.  at  the 
time  of  commencing  the  actions 
and  designed  thereby  to  obtain  a 
preference. 

D.  O^Brien,  for  applt. 

John  Lansing^  for  respt. 

Heldj  That  plaintiff  was  not  de- 
barred from  proving  its  debt  be- 
fore the  assignee  as  the  obtaining 
of  the  judgments  and  the  levy 
upon  the  property  of  the  bank- 
rupts under  the  executions  was  a 
conveyance,  sale,  assignment  or 
transfer  of  the  property  of  the 
bankrupts  within  §  39  of  the  Act 
of  1867.  The  defendant  was  not 
prejudiced  by  the  act  of  the  bank 
in  its  dealing  with  C.  &  Co.  and  it 
did  not  thereby  preclude  itself 
from  proving  its  debt  against  the 
estate  of  C.  &  Co.  in  bankruptcy, 
nor  interfere  with  the  right  of  the 
defendant  as  indorser.  The  con- 
sent of  the  bank  to  the  order  of 
the  District  Court  appointing  the 
sheriff  special  receiver  and  direct- 
ing a  sale  of  the  goods  levied  on  is 
not  a  defense.  The  order  pre- 
served the  lien  of  the  execution,  if 
any,  and  transferred  it  from  the 
goods  to  the  proceeds.  No  lien 
was  acquired  as  against  the  as- 
signee in  bankruptcy.  The  judg- 
ment of  the  Bankrupt  Court  was 
conclusive  upon  the  bank  and  the 
question  was  not  open  for  contest 
by  the  defendant. 

The  amendment  of  §  39,  of  the 
Bankinipt  Act  of  1867,  made  in 
1874,  which  section  relates  to  the 
proof  of  debts  by  creditors  who  had 
obtained  a  fraudulent  preference 
was  intended  to  mitigate  the 
harshness  of  the  rule  prescribed  in 
the  original  section,  which  prohib- 


ited a  creditor  who  had  obtained 
a  preference  in  fraud  of  the  act 
from  proving  his  debt  although 
he  had  been  deprived  of  the  bene- 
fit of  the  preferential  provision, 
and  to  confine  the  prohibition  to 
cases  of  actual  as  distinguished 
from  constructive  fraud,  and  even 
in  cases  of  actual  fraud  to  limit 
the  penalty  of  the  fraud  to  a  de- 
nial of  the  right  to  prove  the  debt 
as  to  a  moiety  only.  17  N.  B.  R., 
399;  16  id.,  669;  18  id.,  85:  19  id., 
283;  12  id.,  211;  3  Fed.  Rep.,  798; 
17  id.,  693. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Andrews^  J.  All 
concur. 


MUNICIPAL   CORPORATIONS. 
ORDINANCES. 

N.  Y.  Supreme  Court.    General 
Term.    TnmD  Dept. 

The  people,  respts.y  v.  Jeremiah 
J.  Mattimore,  applt. 

Decided  July,  1887. 

An  ordinance  of  the  city  of  Albany,  made 
under  Chap.  298,  Laws  of  1883,  title  8,  §§ 
14-25,  requiring  owners  to  clear  snow  and 
ice  from  their  side- walks  by  a  certain 
hour,  does  not  conflict  with  the  pro  visioos 
of  title  9,  §§  23  to  28  of  said  act  which 
make  it  the  duty  of  the  chief  of  police  to 
regulate  the  cleaning  of  streets  and 
side-walks. 

A  municipal  corporation  under  the  part  of 
general  power  to  make  police  regulations 
can  require  the  citizens  to  exercise  their 
rights  of  property  in  such  a  manner  as  to 
prevent  its  becoming  pernicious  to  the 
citizens  generally. 

Defendant  was  convicted  in  the 
Police  Court  of  the  city  of  Albany, 
for  failure  to  clear  the  snow  and  • 
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ice  from  the  sidewalk  in  front  of  a 
lot  which  he  owned  and  occupied. 
By  title  8,  §  14  of  the  charter  of 
Albany,  Chap.  298,  Laws  of  1883, 
the  common  council  has  power  to 
make  laws  and  ordinances  such  as 
may  be  necessary  to  carry  into 
effect  all  powers  vested  in  or  con- 
ferred upon  the  corporation,  and 
among  other  powers  to  regulate 
the  use  of  streets,  also  to  regulate 
the  cleaning  of  streets  and  side- 
walks and  the  removal  of  ice  and 
snow  therefrom;  also  to  order  and 
direct  the  clearing  of  streets  from 
snow  within  such  time  as  the  city 
shall  deem  proper.  The  city  passed 
an  ordinance  under  which  the  con- 
viction was  had.  It  is  claimed 
that  the  provisions  of  the  charter 
contained  in  title  9,  §§  23  to  28 
conflict  with  the  ordinance; 
these  make  it  the  duty  of  the  chief 
of  police  to  regulate  the  clearing 
of  the  streets  and  sidewalks  from 
dirt,  ice  and  snow.  If  the  occu- 
pant does  not  do  the  work  the 
chief  of  police  or  the  contractor  is 
to  have  it  done  and  the  owner  or 
occupant  must  pay  the  expense;  if 
he  fail  to  pay  the  owner  is  to  be 
arrested  and  fined  not  less  than 
the  cost  of  the  cleaning. 

Mark  Cohn^  for  applt. 

Hugh  BeUlyj  Dist.  Atty.,  for 
respt. 

Heldj  That  the  conviction  was 
proper.  A  comparison  of  the  ordi- 
nance and  the  charter  will  show 
that  the  ordinance  requires  the 
owner  to  clear  off  the  snow  and 
ice  ^^  so  as  to  allow  of  the  citizens 
using  the  sidewalks  in  an  easy 
and  commodious  manner."  The 
charter  says  this  clearing  is  to  be 


done  ''  in  such  manner  and  at  such 
times  as  may  be  prescribed  by  the 
•  chief  of  police."  The  extent  of 
the  requirement  in  the  first  case  is 
the  ''easy  and  commodious  use;" 
in  the  second  case  it  is  ''as pre- 
scribed by  said  police."  In  the 
former  case  the  owner  is  liable 
to  a  fine  for  neglect;  in  the  latter 
he  is  liable  to  a  fine  if  he  fail  to 
pay  the  expense.  The  ordinance 
was  evidently  intended  to  refer  to 
sidewalks,  the  charter  to  sidewalks 
and  streets.  The  ordinance  relates 
to  snow  and  ice,  the  charter  pro- 
visions to .  the  whole  year.  The 
ordinance  should  be  construed  as 
supplying  an  obvious  deficiency  in 
the  police  regulations  and  as  such 
is  valid.  15  N.  Y.,  602  ;  36  Alb.  L. 
J.,  319. 

Conviction   and  judgment    af- 
firmed. 

Opinion  by  LandoUj  J.;  BockeSy 
•/.,  concurs. 


GUARDIAN.    CONSTRUCTION 
OF  WILLS. 

N.  Y.  Surrogate's  Court. 

In  re  estate  of  Ella  S.  Flagg,  de- 
ceased. 

Decided  Aug.  24,  1887. 

A  general  guardian,  although  he  gave  se- 
curity upon  qualifying  as  such,  must 
give  another  bond  as  required  by  §  2746 
of  the  Code,  before  he  can  obtain  posses- 
sion of  his  ward*s  estate. 

The  provisions  of  a  will  and  codicil  con- 
strued  upon  facts  stated  below. 

By  the  first  clause  of  her  will 
testatrix  gave  her  husband  certain 
jewelry  and  wearing  apparel;  by 
the  second  the  sum  of  $1,700  abso- 
lutely saying  **this  sum  he  gave 
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to  me  and  I  do  not  consider  it  a 
part  of  my  estate,"  and  she  also 
gave  the  sum  of  $2,000  absolutely. 
By  the  third  clause  of  her  will  she 
gave  to  her  executors  $8,000  in 
trust  to  receive  and  pay  the  income 
thereof  to  her  husband  as  long  as 
he  should  live  and  at  his  death  the 
principal  sum  of  $8,000  she  be- 
queathed to  her  children. 

The  will  further  by  the  sixth 
clause  provided  that  in  case  her 
husband  should  be  living  at  the 
time  her  son  Herbert  attains  his 
majority,  she  directs  her  executors 
to  take  $10,000  out  of  .the  princi- 
pal of  her  estate,  then  held  in  trust 
for  her  child's  benefit  and  directs 
them  to  invest  the  same,  and  col- 
lect and  pay  the  interest  and  in- 
come thereof  semi-annually  to  her 
husband  as  long  as  he  should  live, 
and  directs  the  principal  sudi  on 
his  death  should  be  given  to  the 
child  or  children  and  the  lawful 
issue  of  any  deceased  child  or  chil- 
dren of  the  testatrix  then  living. 

By  the  codicil  to  her  will,  the 
testatrix  states:  "I  hereby  revoke 
any  bequest  of  money  or  interest 
oi  money  made  in  my  last  will  and 
testament  to  my  husband  James 
H.  Flagg,  excepting^  the  interest 
at  6  per  cent,  of  $10,000  during  his 
lifetime,  and  the  sum  of  $2,000 
which  as  I  have  stated  in  my  will 
I  consider  a  gift  from  him  and 
therefore  I  do  not  include  in  my 
estate." 

Richards  &  Brown^  for  execu- 
tors. 

Frank  P.  Slade^  for  James  H. 
Flagg. 

Held^  It  was  the  intention  of 
the  testatrix  in  using  the  words 


following  the  word  "excepting" 
to  take  out  of  the  operation  of  the 
revocation  provision,  and  to  sanc- 
tion anew  as  effective  dispositions, 
two  of  the  gifts  which  she  under- 
stood to  have  been  bequeathed  by 
her  will.  In  using  the  words 
"interest  at  6  per  cent,  of  $10,000 
during  his  lifetime,  she  intended 
to  refer  to  the  bequest  of  "  the  in- 
terest and  income  of  $10,000  which 
the  will  gives  her  husband,  in  case 
he  shall  be  living  when  her  son 
Herbert  shall  become  of  age. 

The  codicil  revokes  all  the  pro- 
visions of  the  will  in  his  favor, 
except  the  one  above  indicated 
and  the  one  which  bequeaths  a 
$2,000  legacy,  but  was  not  in- 
tended to  revoke  the  provisions  of 
the  will  in  his  favor  in  toto  and 
substitute  the  words  after  the 
words  "excepting"  in  codicil  as  a 
new  and  substantial  bequest. 

Heldy  EHirther  that  the  guardian 
of  the  infant,  although  he  gave 
security  in  Kings  County  on  his 
appointment  and  qualification  in 
Kings  County,  he  must  execute 
and  deposit  a  bond,  in  pursuance 
of  §  2746  of  the  Code  of  Civ.  Pro., 
before  he  can  obtain  possession  of 
his  ward's  estate.  Reick  v.  Fish, 
1  Dem.,  176. 

Opinion  by  BollinSy  8. 


DEEDS. 

N.  Y.  Court  op  Appeals. 

Thomas  et  al.,  respts.^  v.  Evans 
et  al.,  applts. 

Decided  June  7,  1887. 

Testator  devised  certain  property   to  his 
wife  for  life  with  remainder  to  his  chil- 
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dien.  the  will  giviiig  the  executors  a 
power  of  sale.  The  widow  married  one 
K  who  made  improvements  to  the  land. 
The  executors  sold  two  lots  for  more  than 
their  value  to  one  S.,  who  huilt  thereon 
and  sold  to  E  ,  who  made  other  improve- 
ments. In  an  action  hj  the  children  to 
set  aside  the  deeds.  Held,  That  if  they 
could  estahlish  a  right  to  the  property 
they  would  only  he  entitled  to  judgment 
therefor  on  condition  of  refunding  to  E. 
the  amount  originally  paid  by  him  and 
the  value  of  the  improvements  to  the  ex- 
tent they  have  added  to  its  permanent 
value. 

This  was  an  equitable  action,  to 
set  aside  a  deed  to  certain  real  es- 
tate as  invalid.  It  appeared  that 
in  July,  1841,  one  T.,  died  leaving 
a  widow  and  four  children  who 
were  infants.  He  owned  eight 
lots  in' the  city  of  W.,  and  by  his 
will  he  devised  said  property  to 
his  wife  for  life  with  remainder  to 
his  children.  He  appointed  his 
wife  executrix  of  his  will  and 
guai'dian  of  the  children.  He  au- 
thori2sed  his  executors  to  ''  sell  the 
whole  or  any  part  of  his  real  es- 
tate when  they  may  deem  best  for 
those  interested  therein,  either  at 
public  or  private  sale  and  invest 
the  proceeds  in  bonds  and  mort- 
gages, or  other  securities  as  they 
may  believe  best."  In  Dec,  1841, 
the  widow  intermarried  with  the 
defendant  E.  and  lived  with  him 
as  his  wife  until  1878,  nearly 
twenty  years  after  the  youngest 
child  bad  come  of  age.  Between 
1841  and  1850  E.  made  consider- 
able  improvements  to  the  prop- 
erty. In  1863  the  executors  sold 
and  conveyed  two  of  the  lots 
which  were  vacant  and  unim- 
proved to  one  S.  for  $1,000  and  a 
release  by  E.  of  money  advanced 

Vol.  27-No.  7a. 


by  him  at  the  request  of  the  exec- 
utors to  pay  assessments  for  mu- 
nicipal improvements  for  the 
whole  property.  The  price  re- 
ceived was  more  than  the  value  of 
the  lots.  On  receiving  his  deed 
S.  executed  a  mortgage  for  $4,600 
upon  the  lots  to  third  parties, 
which  sum  was  wholly  expended 
in  erecting  buildings  thereon.  In 
1866  S.  conveyed  the  property  to 
E.  receiving  in  payment  therefor 
about  $7,000.  E.  placed  the  deed 
on  record  and  from  that  time  for- 
ward claimed  to  be  the  absolute 
owner  of  the  property  and  made 
valuable  improvements  thereon,  all 
of  which  was  done  with  the  knowl- 
edge and  acquiesence  of  the  life 
tenant.  This  action  was  brought 
in  1881  by  the  children  of  T.  after 
the  death  of  their  mother,  and 
more  than  twenty  years  after  the 
youngest  had  become  of  age  to 
have  the  deed  to  S.  set  aside,  and 
all  subsequent  conveyances  de- 
clared void  and  the  property  ad- 
judged to  belong  to  them. 

George  H,  Starr,  for  applts. 

William  O.  Cook  and  William 
C.  Wallace,  for  respts. 

Held,  That  even  if  plaintiflfs 
should  establish  an  equitable  right 
to  the  property  it  would  not  en- 
title them  to  judgment  therefor, 
except  upon  condition  of  refund- 
ing to  E.  the  amount  originally 
paid  and  the  value  of  the  improve- 
ments to  the  extent  that  they 
have  added  to  its  permanent  value 
16  N.  Y.,  246;  11  Paige,  484;  30 
Be  v.,  363;  1  John.  Ch.,  386;  3 
Brad.,  369;  66  N.  Y.,  616;  6 Paige, 
390;  17  N.  Y.,  86;  1  Story,  478;  10 
How.   Pr.,   61;   60    N.    Y., 
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Pomeroy's  Eq.  Jur.,  §  1242,  note; 
102  N.  Y.,  135. 

Also  held,  That  in  case  E.  is 
charged  with  rents  received  from 
the  property  since  the  death  of  the 
life  tenant,  he  should  be  allowed 
interest  on  the  amount  payable  to 
him. 

Judgment  of  General  Term, 
modifying  interlocutory  and  final 
judgment  for  plaintiffs,  reversed, 
and  new  trial  ordered. 

Opinion  by  Ruger  Ch.  J.  All 
concur. 


SUBSCRIPTION. 

N.  Y.  Supreme  Court.    General 
Term.    TmRD  Dept. 

The  Presbyterian  Church  of 
Albany,  respt,,  v.  Thomas  C. 
Cooper,  admr.,  et  al.,  applts. 

Decided  July,  1887. 

Where  one  signed  a  subscription  paper  to 
pay  off  a  debt  upon  a  church  which 
paper  was  on  the  express  condition  that 
the  whole  should  be  paid  or  subscribed 
within  a  year.  Held,  That  in  the  absence 
of  any  evidence  of  estoppel  the  subscrip- 
tions made  must  be  valid  in  law. 

Subscriptions  by  the  '*  Ladies  Association," 
the  *•  Young  Men  of  the  Church"  and 
the  "  Sunday-school,"  none  of  the  three 
bodies  being  incorporated,  are  invalid 
and  cannot  be  inforced. 

Part  payment  by  the  intestate  of  his  sub- 
scription in  his  lifetime  held  to  be  of  no 
force,  in  the  absence  of  any  evidence 
that  the  part  payment  had  any  effect 
upon  the  action  of  the  church. 

Thomas  Crook  a  member  of 
plaintiff  signed  to  the  amount  of 
$5,000  a  subscription  paper  to  pay 
off  a  mortgage  debt  on  a  church 
of  $45,000.  This  paper  contained 
an  express  condition  that  it  should 
not  be  binding  unless  the  full  sum 


of  $45,000  should  be  subscribed  or 
paid  in  within  a  year.  In  his  life- 
time he  paid  $2,000.  This  action 
is  for  the  balance.  It  appeared 
that  before  his  death  about  $11,000 
had  been  actually  paid  ;  that  he 
was  active  in  raising  money  and 
that  with  his  approval  $l0,50u  of 
the  money  paid  in  was  expended 
in  reduction  of  the  mortgage.  All 
the  money  was  subscribed  pro- 
vided the  subscriptions  were  valid. 
The  referee  held  that  they  were. 
The  administrators  appeal. 

Ward  <&  Cameron,  for  applt. 

Matthew  Hale,  for  respt. 

Held,  Error.  Valid  subscrip- 
tions were  plainly  contemplated  as 
a  condition  precedent  to  absolute 
liability.  31  N.  Y.,  273.  *  What- 
ever Crook  might  have  done  vol- 
untarily his  representatives  can 
only  do  what  is  within  the  law. 
The  sum  of  $5,000  was  subscribed 
by  the  '^Ladies  Association." 
These  ladies  had  no  actual  organ- 
ization such  as  is  required  to  make 
them  capable  to  contract,  and  their 
president  who  wrote  the  name  of 
the  association  upon  the  paper  had 
no  authority  to  bind  any  one  but 
herself  and  this  she  did  not  do. 
The  resolution  of  the  '*  Young 
Men  of  the  Church"  to  raise  $1,500 
by  entertainments  is  for  the  same 
reasons  invalid.  The  subscription 
of  $500  ''  Sunday-school  by  R.  F. 
Todd"  is  not  binding.  Mr.  Todd 
did  not  bind  himself.  He  as- 
sumed to  be  the  agent  of  a  Sunday- 
school  which  as  a  school  could 
not  bind  itself  by  any  form  nor  by 
an  agent  it  might  employ.  In 
Union  Hotel  Co.  v.  Hersee,  79  N. 
y.j    455,    th9   ^nt   represented 
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himself  to  hold  power  which  he 
had  not  to  bind  a  principal  exist- 
ing and  who  could  bind  himself. 
That  was  not  so  in  this  case. 

There  is  no  estoppel.  There  is 
no  evidence  that  Crook^s  part  pay- 
ment had  the  effect  to  make  plain- 
tiff relax  any  effort  or  to  incur 
any  obligation  or  to  do  or  omit  any- 
thing to  its  prejudice.  In  46 
Barb.,  85,  and  17  How.  Pr.,  287, 
plaintiff  at  defendant's  request 
did  acts  which  would  be  to  plain- 
tiff's prejudice  if  the  subscriptions 
were  declared  invalid. 

Judgment  reversed. 

Opinion  by  Landon,  J;  Learned, 
P.J.,  and  Bockes,  JJ.,  concur. 


RAILROADS.    NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Morris,  respt.y  v.  The  N.  Y.  C. 
&  H.  R.  RR.  Co.,  applt. 

Decided  Oct.  4,  1887. 

Plaintiff  was  injured  by  a  parcel  falling 
from  a  rack  above  bin  seat.  Held,  That 
defendant  was  only  required  to  exercise 
reasonable  care  according  to  the  circum- 
stances of  each  case  to  prevent  accidents 
of  this  nature,  and  that  there  being  noth- 
ing  extraordinary  about  the  parcel  or  its 
position  in  the  rack  to  attract  attention 
to  it  the  failure  of  the  train  hands  to  or- 
der its  removal  was  not  negligence. 

Ihis  actiou  was  brought  to  re- 
cover damages  for  injuries  received 
by  plaintiff  in  consequence  of  the 
falling  upon  him  of  a  clothes 
wringer  from  a  rack  above  the 
seat  in  which  he  was  sitting  in 
one  of  defendant's  passenger  cars. 
The  complaint  alleged  that  the 
rack  was  defectivelv  constructed 


and  insufficient,  and  that  it  was 
negligence  on  the  part  of  defend- 
ant in  receiving  the  clothes  wringer 
into  the  car.  There  was  no  proof 
that  the  car  or  the  rack  in  ques- 
tion was  insufficient.  The  wringer 
was  proved  to  have  been  wrapped 
up  in  paper,  but  there  was  no  evi- 
dence that  any  of  defendant's  em- 
ployees saw  it  put  in  the  rack  or 
knew  of  its  being  put  there,  or 
that  its  apparent  character  in  bulk 
or  weight  was  such  as  reasonably 
to  attract  the  attention  of  the  de- 
fendant's employees  to  it.  It  was 
observed  by  plaintiff  in  the  rack 
at  the  time  he  took  the  seat.  A 
motion  for  a  nonsuit  wasdenied. 

Matthew  -ffo/e,  for  applt. 

Andrew  Hamilton,  for  respt. 

Held,  Error;  that  there  was  not 
sufficient  evidence  to  warrant  the 
submission  of  the  question  of  de- 
fendant's negligence  to  I  he  jury. 

In  looking  out  for  danger  arising 
from  accidents  of  a  similar  char- 
acter, carriers  of  passengers  are 
not  to  be  held  to  the  exercise  of 
the  highest  care  which  human 
vigilance  can  give,  reasonable 
care,  to  be  measured  by  the  circum- 
stances surroundiug  each  case,  to 
prevent  accidents  of  this  nature  is 
all  that  is  demanded. 

Also  held.  That  as  there  was 
nothing  extraordinary  about  the 
parcel,  or  its  position  in  the  rack, 
and  nothing  to  attract  particular 
attention  to  it,  the  failure  of  the 
train  hands  to  notice  it  or  to  order 
its  removal  was  not  negligence. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed,  and  new  trial 
ordered. 
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Opinion  by  Peckham,  J.  All 
concur,  except  Danforth,  */.,  dis- 
senting. 


LIFE  INSURANCE.  PRACTICE. 

N.  Y.  Supreme  Court.     General 
Term.     TmRD  Dept. 

Samuel  N.  Bacon,  applt,,  v.  The 
U.  S.  Mutual  Accident  Assn.  of  the 
City  of  New  York,  respt 

Decided  May,  1887. 

Respondent  issued  an  application  and  cer- 
tificate of  membership  which  provided 
that  for  it  to  be  held  the  member  must 
have  sustained  bodily  injuries  effected 
through,  external,  violent  and  accidental 
means  and  that  such  injuries  alone  should 
have  caused  death  ;  also  that  there  must 
be  an  external  and  visible  sign  of  such  in- 
juries; also  that  it  was  not  to  be  liable 
for  death  by  disease  or  by  poison  in  any 
form  or  manner.  The  deceased  died  of 
malignant  pustule  which  is  caused  by  the 
deposition  by  flies  or  otherwise  of  putrid 
matter,  found  on  cattle  and  hides,  upon 
thin  or  abraded  skin.  He  had  been  em- 
ployed in  a  meat  market  and  at  a  station 
where  cattle  and  hides  were  shipped. 
There  was  no  direct  evidence  of  how  the 
pustule  was  caused.  Hddy  That  anon  suit 
was  error. 

Action  to  recover  upon  a  certifi- 
cate of  membership  issued  by  re- 
spondent and  a  verdict  was  di- 
rected in  its  favor.  The  respond- 
ent is  conducted  on  the  co-operative 
or  assessment  plan  under  the  laws 
of  New  York.  The  application 
and  the  certificate  of  membership 
constitute  the  contract.  The  cer- 
tificate required  proof  that  the 
member  had  *'  sustained  bodily  in- 
juries effected  through  external, 
violent  and  accidental  means," 
and  that  '^such  injuries  alone 
shall  have  occasioned  death  within 


ninety  days  from  the  happening 
thereof."  It  also  provided  that  its 
benefits  should  not  extend  to  any 
bodily  injuries  of  which  there 
should  be  no  external  and  visible 
sign  nor  to  death  by  disease  or  by 
poison  in  any  form  or  manner. 

The  deceased  died  of  malignant 
pustule.  He  went  to  Council 
Blufi!s,  where  there  were  cattle 
yards,  in  Feb.,  1884,  and  worked 
in  a  meat  market  and  afterward 
in  a  railroad  office  where  hides  and 
cattle  were  received  to  a  consider- 
able extent.  He  died  March  21 . 
There  was  no  conflict  of  medical 
testimony.  A  physician  testified 
that  he  died  of  malignant  pustule; 
that  this  was  caused  by  depositing 
putrid  matter  upon  an  abraded 
part  of  the  body.  This  putrid 
matter  was  found  upon  hides  and 
cattle.  It  might  be  deposited  by 
flies  or  by  touching  the  abraded 
part  with  the  matter  or  even  may 
be  absorbed  where  the  skin  is  very 
thin.  The  pustule  occurred  most 
frequently  on  the  lips,  which  was 
the  case  with  deceased. 

O.  L.  Stedman,  for  applt. 

Wm.  Bro.  Smithy  for  respt. 

Heldy  That  the  direction  of  a 
verdict  was  error.  The  case  should 
have  gone  to  the  jury.  We  do 
not  think  the  death  was  caused  by 
poison  or  the  taking  of  poison,  as 
those  phrases  are  commonly  under- 
stood. No  poison  was  taJ^en  in- 
ternally. And  although  the  de- 
ceased died  of  blood  poisoning  that 
is  not  poison  as  that  word  is  or- 
dinarily used. 

The  direct  cause  of  the  pustule 
was  not  shown,  but  deceased  was 
employed  about  cattle  and  hides 
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from  Feb. ,  1884,  and  we  think  there 
was  evidence  to  go  to  the  jury  on 
the  question  whether  the  cause 
arose  within  ninety  days  of  his 
death. 

The  pustule  upon  his  lip  was  an 
^^  external  and  visible  sign  "  of  the 
inj  ury .  The  means  through  which 
death  was  caused  were  external. 
Upon  this  point  the  physician's 
testimony  was  positi  ve .  The  cause 
was  external  as  much  as  the  bite 
of  a  snake.    22  Hun,  187. 

The  means  were  accidental.  It 
is  too  improbable  to  suppose  that 
the  deceased  intentionally  put  upon 
his  Lip  his  hand  infected  with 
putrid  matter  in  order  to  produce 
death.  47  N.  Y.,  63;  69Penn.  St., 
48. 

The  most  difficult  question  is 
whether  the  means  were  violent. 
The  exact  means  we  do  not  know. 
But  the  certificate  throws  some 
light  on  what  is  meant  by  '  *  violent. '' 
It  says  no  claim  can  be  made  where 
death  has  been  caused  by  lifting, 
over-exertion,  sunstroke,  or  freez- 
i  ng.  It  is  fair  to  infer  that  if  these 
had  not  been  excepted  they  would 
have  come  within  the  word 
"violent."  But  sunstroke  and 
freezing  impart  no  physical  vio- 
lence any  more  than  does  drown- 
ing. 6  Hurl,  and  Norm.,  845.  We 
say  a  man  dies  a  violent  death  with- 
out meaning  more  than  that  he  did 
not  die  in  an  ordinary  way.  And 
if  there  must  be  violence,  how 
great  must  it  be  ?  A  poisoned  ar- 
row may  make  a  small  wound  and 
the  bite  of  a  rattlesnake  may  be 
hardly  perceptible,  but  if  they 
produce  death  are  they  not  violent  ? 
In  this  case  there  was  an  external, 


accidental  cause  and  not  an  in- 
ternal disease  manifesting  itself 
externally.  We  think  thatplaintiff 
should  not  have  been  non- suited. 

Judgment  reversed. 

Opinion  by  I^earwed,  P.J.;  Lan- 
don  and  Mayhaniy  JJ.,  concur. 


PROBATE  OP  WILL. 

N.  Y.  Surrogate's  Court. 

In  re  estate  of  Sarah  A.  Peck, 
deceased. 

Decided  Oct.,  1887. 

Where  a  will  has  been  prepared  or  pro- 
cured by  one  interested  in  its  proTiaionB, 
an  additional  burden  is  impoeed  upon 
those  who  seek  to  establish  it;  the  cir- 
oumstance  is  regarded  by  the  court  with 
suspicion  and  jealousy,  and  there  must 
be  stronger  proof  than  would  else  be  re- 
quired that  the  paper  propounded  ex- 
presses the  free,  unbiassed  testamentary 
purpose  of  the  alleged  testator,  and  not 
merely  the  wishes  of  the  interested  bene- 
ficiary. Moreover,  the  existence  of  a 
confidential  relation,  such,  for  example, 
as  subsists  between  physician  and  pa- 
tient, implies  itself  peculiar  opportuni- 
ties for  the  exercise  by  the  former  over 
the  latter  of  influence  and  authority,  so 
that  if  he  has  been  instrumental  in  pro- 
curing from  his  patient  a  will  containing 
provisions  greatly  to  his  advantage  fraud 
and  undue  influence  will  readily  be  in- 
ferred unless  all  jealous  suspicion  is  put 
to  rest  by  satisfactory  testimony. 

This  decedent,  who  was  a  resi- 
dent of  the  city  of  New  York,  died 
on  the  31st  of  Oct.  last,  leaving  as 
her  surviving  next  of  kin  and 
heirs-at-law  a  sister  of  the  whole 
blood,  a  brother  and  a  sister  of  the 
half  blood,  three  nephews  and  two 
nieces. 

On  the  day  following  her  death, 
Dr.  Ebenezer  B.  Belden  propound- 
ed for  probate  in  this  court  a  paper 
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purporting  to  be  her  last  will  and 
testament. 

No  one  of  decedent's  relatives, 
near  or  remote,  is  named  in  this 
instrument  as  a  beneficiary;  if  it 
is  in  truth  her  wiU,  her  entire  es- 
tate, which  is  admittedly  of  very 
considerable  value,  is  now  the 
property  of  the  proponent,  and  its 
administration  must  be  committed 
to  his  hands  as  sole  executor. 

All  the  heirs-at-law  and  next  of 
kin  of  the  decedent  have  appeared 
in  opposition  to  the  proponent's 
claims,  and  insist  that  upon  his 
own  showing — for  he  has  rested 
his  case— his  petition  for  probate 
should  be  denied. 

It  is  not  disputed  that  for  many 
years  prior  to  the  execution  of  this 
paper  the  proponent  and  decedent 
sustained  to  each  other  the  confi- 
dential relation  of  physician  and 
patient;  nor  is  it  disputed  that  the 
proponent  was  directly  instru- 
mental in  procuring  the  paper  to 
be  executed. 

Its  two  subscribing  witnesses 
are  George  HoU  and  Dr.  John  E. 
Still  well.  The  latter  acted  as  wit- 
ness upon  the  express  request  of 
the  proponent,  and,  upon  a  like 
request,  invoked  the  services  of 
his  associate,  Mr.  Holl.  Dr.  Still- 
well  was  at  the  time  (June,  1882,) 
employed  as  an  assistant  in  Dr. 
Belden's  office  and  the  two  subse- 
quently became  partners. 

As  to  the  origin  of  this  alleged 
will  the  evidence  is  utterly  silent. 
There  has  been  no  proof  of  instruc- 
tions and  no  production  of  a  draft; 
the  proponent  has  not  undertaken 
to  show  by  whose  hand  the  paper 
was  written,  or  to  controvert  the 


evidence  strongly  tending  to  show 
that  the  handwriting  is  his  own. 

Dr.  Stillwell's  testimony  in  this 
regard  is  as  follows :  He  said  at 
first  that  the  handwriting  of  the 
alleged  vrill  bore  a  resemblance  to 
Dr.  Belden's,  and  might  be  his, 
though  he  believed  the  contrary. 
He  subsequently  testified,  after 
further  scrutiny,  **I  believe  it  is 
in  the  handwriting  of  Dr.  Belden." 
Upon  the  production  of  a  paper 
written  by  the  proponent  in  court 
and  containing  his  signature,  and 
a  copy  of  a  portion  of  the  instru- 
ment in  controversy.  Dr.  Stillwell 
said,  in  answer  to  a  question 
whether  he  adhered  to  the  belief 
that  that  instrument  was  in  Dr. 
Belden's  hand,  *' There  are  re- 
markable points  of  resemblance, 
but  I  cannot  determine." 

Birdseye^  Cloyd  dk  BaylisSj  for 
proponents. 

S.  F.  Kneeland,  for  contestant 
Morris. 

N.  B.  Sanbomy  for  Polhemus 
and  others,  contestants. 

Held,  The  conviction  is  forced 
upon  me  by  Doctor  Stillwell's  tes- 
timony and  the  proponent's  si- 
lence, together  with  a  comparison 
between  the  will  and  the  piece  of 
handwriting  which  is  admittedly 
the  proponent's  own,  that  the  two 
pieces  of  handwriting  is  the  work 
of  the  same  hand. 

The  fact,  too,  that  the  proponent 
stands  before  the  court,  not  as  ad- 
mitting that  this  alleged  will  was 
written  by  himself,  but  claims, 
through  his  counsel  that  the  evi- 
dence will  not  warrant  such  con- 
clusion, is  a  fact,  to  my  mind,  of 
gravest  importance,  in  view  of  the 
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doctrine  which  may  be  stated 
thus :  Where  a  will  has  been  pre- 
pared or  procured  by  one  interested 
in  its  provisions,  an  additional  bur- 
den is  imposed  upon  those  who 
seek  to  establish  it;  the  circum- 
stance is  regarded  by  the  court 
with  suspicion  and  jealousy,  and 
there  must  be  stronger  proof 
than  would  else  be  required  that 
the  paper  propounded  expresses 
the  free,  unbiased  testamentary 
purpose  of  the  alleged  testator, 
and  not  merely  the  wishes  of  the 
interested  beneficiary.  Moreover, 
the  existence  of  a  confidential  rela- 
tion, such,  for  example,  as  sub- 
sists between  physician  and  pa- 
tient, implies  of  itself  peculiar  op- 
portunities for  the  exercise  by  the 
former  over  the  latter  of  influence 
and  authority,  so  that  if  he  has 
been  instrumental  in  procuring 
from  his  patient  a  will  containing 
provisions  greatly  to  his  advan- 
tage, ''fraud  and  undue  influence 
will  readily  be  inferred  unless  all 
jealous  suspicion  is  put  to  rest" 
by  satisfactory  testimony.  Schou- 
ler  on  Wills,  256 ;  Newhouse  v. 
(rod win,  17  Barb.,  230  ;  Barry  v. 
Butlin,  1  Curt.,  637;  Barker  v. 
Batt,  1  Curt.,  136;  Wilson  v.  Mo- 
ran,  2  Brad.,  172;  Ingram  v.  Wy- 
att,  1  Hag.  Ecc.,  384;  Crispell  v. 
Dubois,  4  Barb.,  893;  Finne  v. 
Johnson,  60  Barb.,  69 ;  Post  v. 
Martin,  91  N.  Y.,  539;  Trumbull 
v.  Gibbons,  32  N.  J.  Law,  117 ; 
Boyd  V.  Boyd,  66  Penn.  St.,  283; 
Darling  v.  Loveland,  2  Curt.,  225. 
Now,  the  suspicions  of  undue  in- 
fluence and  fraud  excited  by  the 
testimony  upon  which  I  have  thus 
far  commented  have  not  been  re- 


moved, but  on  the  contrary  have 
been  greatly  strengthened  by  othei 
portions  of  the  evidence.  I  do  not 
deem  it  necessary  to  review  that 
evidence  in  detail. 

It  shows  that  the  decedent  was 
of  doubtful  testamentary  capacity 
at  the  time  with  which  we  are 
here  concerned;  that,  in  the  judg- 
ment of  Dr.  Stillwell,  she  was  then 
near  the  border  line  between  sanity 
and  insanity,  and  passed  that  line 
soon  afterward;  that  she  '* de- 
murred" when  Dr.  Belden's  assist- 
ant asked  her  to  execute  this  pre- 
tended will,  and  said  that  before 
signing  she  wanted  time  to  con- 
sider because  its  provisions  were 
not  quite  to  her  liking ;  that 
she  repeated  her  demurrer  when 
for  certain  reasons  assigned  by 
Dr.  Stillwell  he  repeated  his  re- 
quest. It  fails  to  show  who  orig- 
inated this  will ;  whether  or  not 
the  decedent  ever  gave  instructions 
regarding  it ;  where  it  has  been 
since  it  came  into  being ;  how  it 
fell  into  the  possession  of  the  pro- 
ponent himself. 

The  paper  is  not  deserving  of 
probate. 

Opinion  by  Rollins^  S. 


PLEADING.     LIMITATION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Catherine  A.  Hedges,  respt,,  v. 
Abraham  B.  Conger,  applt. 

Decided  June  18,  1887. 
The  objection  that  the  action  is  barred  by 
the  statute  of  limitations  cannot  be  taken 
by  demurrer. 

Appeal  from  interlocutory  judg- 
ment overruling  demurrer. 
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This  action  was  brought  in  Jan., 
1886,  by  plaintiff  as  assignee  of 
the  judgment  creditors  to  recover 
on  thirty-six  judgments  recovered 
against  defendant  in  1876, 1877  and 
1878;  fourteen  of  them  having  been 
recovered  in  justice's  court.  De- 
fendant demurred  on  the  ground 
that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  over- 
ruled. The  appeal  is  from  so 
much  of  the  judgment  as  permits 
judgment  to  embrace  the  justice's 
judgment. 

Robert  Sewell^  for  applt. 

Irving  Brown^  for  respt. 

Held;  No  error.  Plaintiff  has 
brought  the  action  as  the  assignee 
of  the  judgments,  and  not  being 
an  original  party  in  the  actions  in 
which  they  were  recovered  she 
has  not  been  precluded  by  §  1913 
of  the  Code  Civ.  Pro.  from  main- 
taining an  action  upon  the  judg- 
ments without  first  securing  leave 
of  the  court  to  commence  and 
prosecute  it.  One  of  the  grounds 
taken  in  support  of  the  demurrer 
is,  that  the  action,  in  part  at  least, 
has  been  barred  by  the  statute  of 
limitations.  But  this  objection 
cannot  be  taken  by  demurrer. 
For  by  §  413  of  the  Code  it  has 
been  provided  that  the  objection 
that  the  action  has  not  been  com- 
menced within  the  time  limited 
can  be  taken  only  by  answer. 

Furthermore,  the  action  has 
been  commenced  on  the  judg- 
ments in  the  Supreme  Court  with- 
in the  time  provided  by  law,  for 
they  were  not  recovered  earlier 
than  the  year  1876,  while  the 
action  was   commenced  in  Jan., 


1886.  And  as  plaintiff  is  entitled 
to  maintain  the  suit  upon  these 
judgments  certainly,  even  if  she 
may  fail  as  to  those  recovered  in 
courts  not  of  record,  her  com- 
plaint does  contain  facts  sufficient 
to  constitute  a  cause  of  action. 
If  there  are  defenses  to  either  of 
these  judgments  they  must  be  in- 
terposed by  way  of  answer. 

Judgment  affirmed,  with  leave 
to  defendant  to  answer,  etc. 

Opinion  by  Daniels^  J.;  Brady 
and  BarttetU  JJ-n  concur. 


APPEAL. 

N.  Y.  Court* OP  Appeal, 

Hyatt,  rec'r.,  respt.  y  v.  Dusen- 
bury  et  al.,  applts. 

Decided  June  28,  1887. 

D.  conveyed  certain  property  through  a 
third  person  to  his  wife,  who  executed  a 
mortgage  to  one  K  and  one  to  C,  who 
assigned  it  to  D.  as  administrator  of  one 
A.  The  first  mortgage  being  foreclosed 
left  a  surplus,  but  not  sufficient  for  pay- 
ment of  the  second.  On  appeal  from  an 
order  on  distribution  thereof,  Held,  That 

.  the  conveyances  and  mortgage  being 
valid  as  between  the  parties  thereto,  in 
case  the  order  could  be  reversed  the  sur- 
plus would  belong  to  D.  as  administrator, 
and  the  other  parties  not  being  aggrieved 
could  not  appeal. 

This  was  a  motion  to  dismiss  an 
appeal  from  an  order  made  on  the 
distribution  of  surplus  moneys 
arising  upon  a  foreclosure  of  a 
mortgage. 

It  appeared  in  June,  1884,  de- 
fendant W.  D.  owned  certain  real 
estate,  and  conveyed  the  same  to 
defendant  H.,  his  wife's  brother, 
who  in  the  same  month  conveyed 
the  property  to  T.  D.,  wife  of  said 
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W.  D.  In  July,  1884,  T.  D.  at  the 
xequeet  of  W.  D.  executed  a  $9,000 
mortgage  on  said  premises  to  one 
T.  M.  In  Jan.,  1887,  T.  D. 
executed  a  mortgage  of  $7,000  to 
one  C. ,  one  of  her  husband's  work- 
men, who  at  once  assigned  it  to 
W.  D.,  as  administrator  of  A.,  but 
the  latter  did  not  record  the  as- 
signment until  Sept.,  1885.  The 
conveyances  of  June,  1884,  and 
the  mortgage  to  0.  were  attacked 
as  fraudulent,  in  this  action,  which 
was  begun  in  March,  1885,  by 
plaintiff  as  receiver  of  W.  D.  a 
judgment  debtor.  At  that  time 
the  mortgage  of  $9,000  to  T.  M. 
had  not  been  foreclosed,  and  C. 
was  by  the  record  the  holder  of 
the  $7,000  mortgage,  and  T.  D.  the 
owner  of  the  equity  of  redemption 
subject  to  plaintiff's  rights.  W. 
D.,  T.  D.,  H.  and  C.  were  made 
defendants.  In  Dec,  1885,  the 
case  was  tried.  At  that  time 
the  $9,000  mortgage  had  been  fore- 
closed, and  there  was  a  surplus  of 
$2,397.81,  being  less  than  half  the 
amount  due  on  the  C.  mortgage. 
T.  D.  testified  that  she  executed 
the  C.  mortgage  at  tbe  request  of 
W.  D.  ''without  knowing  any- 
thing about  it,"  and  W.  D.  testi- 
fied that  the  full  amount  of  the  C. 
mortgage  was  due  the  estate  of  his, 
A,,  intestate  at  the  time  of  its  exe- 
cution. On  Feb.  19,  1886, 
plaintiff  had  judgment  directing 
his  claim  to  be  paid  from  the  sur- 
plus. On  Dec.  2,  1885,  W. 
D.  as  administrator  of  A.  filed  a 
claim  to  the  whole  of  the  surplus. 
On  motion  for  a  reference  as  to 
the  surplus  moneys  W.  D.  re- 
quested an  adjournment  pending 

Vol.  27— No.  7b. 


an  appeal  the  other  defendants  had 
taken  to  the  General  Term,  but  the 
Court  refused  to  permit  such  an 
adjournment  unless  W.  D.  would 
stipulate  that  his  claim  should 
abide  the  result  of  said  appeal. 
On  March  20, 1886,  he  so  stipulated, 
and  on  April  5,  1886,  an  order  of 
adjournment  to  May  8,  1886,  was 
entered  on  said  stipulation. 

A.  Walker  OtiSj  for  motion. 

Moody  B.  Smith,  opposed. 

Held,  That  the  conveyances  of 
June,  1884,  and  the  second  mort- 
gage and  assignment  thereof  be- 
ing valid  as  between  the  parties 
thereto,  in  case  the  judgment 
could  be  reversed  the  surplus 
money  would  belong  to  W.  D.  as 
administrator  of  A.,  and  would 
have  to  be  refunded  to  him,  and  as 
none  of  the  other  defendants  would 
be  entitled  to  it  they  are  not  ag- 
grieved by  the  judgment  and  can- 
not appeal  therefrom.  Code,  §  1294. 
W.  D.  as  administrator  of  A.  is 
the  only  person  interested  in  prose- 
cuting the  appeal  and  as  he  has 
not  appealed  and  is  so  bound  by 
his  stipulation  that  he  cannot, 
the  motion  should  be  granted. 

Per  curiam  opinion.  All  concur. 


ABATEMENT  OF  LEGACIES. 

N.  Y.  Surrogate's  Court. 

In  re  estate  of  Peter  Morris,  de- 
ceased. 

Decided  Oct.,  1887. 

In  case  the  testator's  estate  is  insufficient  to 
pay  all  the  legacies  in  full  they  must  abate 
pro  rata  in  tbe  absence  of  any  provision 
of  tbe  will  showing  an  intention  on  the 
paft  pf  the  testator  to  give  one  legatee 
preference  or  priority  over  the  others. 
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The  third  article  of  this  testator's 
will  is  in  substance  as  follows  :  I 
I  give  to  my  executors  $45,000,  in 
trust,  to  invest  the  same,  and  keep 
the  same  invested,  and  to  apply 
the  income  thereof  to  the  use  of 
my  wife  for  her  natural  life;  and, 
after  her  death,  I  give  the  sum  of 
$36,000,  part  of  said  $45,  i  00,  to  my 
son,  John  H.  Morris,  and  I  au- 
thorize and  direct  my  executors  to 
collect  and  apply  the  net  income 
of  $10,000,  the  balance  of  said  $45,- 
000  to  the  use  of  my  sister-in-law, 
Elisa  P.  Dykman,  for  her  life;  and, 
after  her  death,  I  give  the  said 
$10,000  to  my  said  son  John  H. 
Morris. 

The  fourth  article  bequeaths  a 
legacy  of  $1,000  to  the  testator's 
widow  and  divers  other  pecuniary 
legacies  to  persons  therein  speci- 
fied. 

Article  nine  declares  that  '^the 
above  bequests  for  the  benefit  of  my 
wife  are  not  to  be  diminished  in 
case  my  estate  shall  not  be  suffi- 
cient for  all  the  devises  and  be- 
quests of  this  will,  but  are  first  to 
be  provided  for,  and  are  upon  con- 
dition that  she  accept  the  same  in 
lieu  of  all  dower  and  right  of  dower 
and  other  claims  upon  my  estate." 

By  the  instrument,  as  a  whole, 
he  undertook  to  dispose  of  $86,000. 
Of  this  sum  he  directed  that  the 
executor  should  hold  in  trust  for 
the  widow,  as  above  stated,  the 
sum  of  $45,000;  that  he  should 
hold  the  further  sum  of  $18,000  in 
trust  for  other  beneficiaries,  and 
should  pay  the  sum  of  $23,000  to 
legatees. 

It  appears  by  a  statement  of 
facts  to  which  all  persons  inter- 


ested in  the  present  accounting 
proceeding  have  agreed,  that  the 
assets  which  have  come  to-  the 
hand  of  the  executor  have  never 
been  sufficient  even  to  satisfy  the 
trust  provisions  for  the  benefit  of 
the  testator's  widow.  She  died  in 
May  last,  having  been  in  receipt 
since  her  husband's  death  of  the 
net  income  of  his  entire  estate. 
The  executor  now  has  in  his  hands 
about  $28,000  ready  for  distribu- 
tion. What  must  he  do  with  it  to 
satisfy  the  provisions  of  the  will  ? 

BangSy  Stetson^  Tracy  &  Mc- 
Veighj  for  executor. 

Heldj  That  the  testator,  by  the 
ninth  article  of  that  instrument, 
gave  a  preference  to  his  widow 
over  all  othej  beneficiaries  to  the 
extent  of  the  income  of  $45,000, 
of  the  whole  estate  if  it  should  not 
be  of  greater  value  than  that 
amount,  is  admitted  on  all  hands. 

I  do  not  find  any  expression,  im- 
plication or  suggestion  or  inten- 
tion on  his  part  that,  as  regards 
the  disposition,  after  the  widow's 
death,  of  the  fund  which  should 
have  been  theretofore  yielding  in- 
come for  her  benefit,  any  person 
named  in  the  will  as  a  beneficiary 
should  have  priority  over  any 
other. 

I  therefore  hold  that  all  the 
legacies  abate  pro  rata^  with  the 
single  exception  of  the  $1,000  leg- 
acy to  the  widow.  Her  representa- 
tive is  entitled  to  receive  the  same 
in  full. 

As  to  commissions,  I  understand 
that  the  accounting  party  has  al- 
ready received  such  sums  as  are 
grantable  to  him  by  law  in  his 
capacity  as  executor.   As  the  trust 
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for  the  widow's  benefit  is  termi- 
nated, he  may  properly  retain  full 
commissions  as  trustee  upon  such 
portion  of  the  $38,000  as  is  now 
released  for  distribution  to  legatees, 
except  the  $1,000  payable  to  the 
widow's  representative.  He  is  en- 
titled, I  think,  to  one-half  commis- 
sions for  receiving  such  portion  of 
said  $28,000  as,  in  accordance  with 
this  decision,  must  be  retained  in 
his  hands  upon  the  trusts  that  still 
remain  unexecuted. 
Opinion  by  Rollins^  S. 


COUNTY. 

N.  Y.  Court  of  Appeals. 

The  First  Nat.  Bk.  of  Ballston 
Spa,  applt.y  V.  The  Board  of  Su- 
pervisors of  Saratoga  County, 
respt 

Decided  Oct.  4,  1887. 

The  treasareT  of  the  county  exeoated  notes 
purporting  to  be  issued  by  authority  of 
the  board  of  supervisors,  but  no  such  au- 
thority existed.  Plaintiff  discounted 
them  and  the  proceeds  were  used  to  apply 
on  the  treasurer's  account  with  the  State 
treasurer.  Held,  That  an  action  on  said 
notes  against  the  county  was  not  main- 
tainable. The  county  is  not  responsible 
for  the  defaults  or  omissions  of  the  coun- 
ty treasurer  in  respect  to  the  moneys  due 
the  State  in  any  other  manner  than  the 
law  has  declared. 

The  power  of  a  county  as  a  contractiDg 
party  is  limited  by  statute  and  can  only 
be  exercised  by  the  board  of  supervisors 
or  in  pursuance  of  a  resolution  adopted 
by  them. 

This  action  was  brought  to  re- 
cover the  amount  of  two  notes 
which  were  discounted  by  plaintiff 
under  the  following  circum- 
stances :  The  notes  in  suit  were 
executed  by  M.,  the  treasurer  of 


the  county  of  Saratoga,  in  his  name 
of  oflBce.  They  purported  to  be 
executed  by  authority  of  the  board 
of  supervisors  of  said  county,  but 
in  reality  no  such  authority  had 
been  given.  The  proceeds  of  the 
notes  when  discounted  were  cred- 
ited by  plaintiff  to  the  individual 
account  of  M.  with  plaintiff,  and 
were  paid  out  on  checks  drawn  by 
M.  to  the  order  of  the  State  treas- 
urer to  be  applied  on  M.'s  account 
with  that  officer.  The  complaint 
asked  for  judgment  against  the 
county  as  for  so  much  money  had 
and  received  by  it  for  its  benefit 
and  use. 

L.  B.  Pike,  for  applt. 

Charles  S.  Lester,  for  respt 

Held,  That  the  action  was  not 
maintainable;  that  no  person  can 
make  himself  a  creditor  of  another 
by  voluntarily  discharging  a  duty 
that  belongs  to  that  other;  no  debt 
can  be  implied  in  law  from  a  vol- 
untary payment  of  the  debt  of 
another,  that  is,  a  payment  made 
without  his  request  and  by  one 
who  is  under  no  legal  liability  or 
compulsion  to  make  it;  that  the 
moneys  due  the  State  were  payable 
by  the  treasurer  of  the  county  not 
as  its  officer  or  agent,  but  as  an 
individual  designated  by  his  offi- 
cial name  for  the  performance  of 
specific  duties,  and  the  county  is 
not  responsible  for  his  omissions 
or  defaults  in  respect  thereto,  nor 
at  all  concerned  with  them  any 
further  or  in  any  other  manner 
than  the  law  has  declared. 

When  a  county  treasurer  ne- 
glects to  pay  over  or  account  for 
taxes  to  the  comptroller  as  required 
by  law,  Laws  of  1855,  Chap.        ^ 
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Laws  of  1868,  Chap.  393,  not  until 
after  the  remedy  has  been  ex- 
hausted against  him  and  his  bonds- 
men can  the  county  be  required  to 
act. 

The  power  of  the  county  as  a 
contracting  party  is  limited  by 
statute,  1  R.  S.,  364,  §  1,  subd.  8; 
id.,  367)  §  4,  subd.  2,  and  those 
can  be  only  exercised  by  the  board 
of  supervisors  or  in  pursuance  of  a 
resolution  adopted  by  them. 

Newman  v.  Supervisors  of  Liv- 
ingston County,  46  N.  Y.,  687;  Lib- 
erty V.  Supervisors  of  Sullivan 
County,  92  id.,  570,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Danforth^  J.  All 
concur,  except  Peckhaniy  J".,  not 
sitting. 


ASSIGNMENT  FOR  CRED- 
ITORS.   JURISDICTION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Ernest  Ludeke  et  al.,  respts.y  v. 
J.  Lawrence  McKeever,  applt. 

Decided  June  18,  1887. 

Advertising  for  presentation  of  claims  un- 
der an  order  of  the  Court  of  Common 
Pleas  hj  the  assignee  is  not  a  proceeding 
for  an  accounting  and  does  not  deprive 
the  Supreme  Court  of  jurisdiction  of  an 
action  to  compel  an  accounting. 

Appeal  from  order  denying  mo- 
tion for  stay  of  plaintiff's  proceed- 
ings and  from  order  granting  judg- 
ment on  the  pleadings. 

Action  by  plaintiffs  as  judgment 
creditors  of  the  assignors,  in  behalf 


of  themselves  and  other  creditors, 
to  compel  an  accounting  by  the 
assignee  and  payment  of  their 
claims.  More  than  a  year  had 
elapsed  since  the  date  of  the  assign- 
ment. The  answer  set  up  that 
prior  thereto  the  Court  of  Common 
Pleas  had  granted  an  order  author- 
izing defendant  to  advertise  for 
creditors;  that  such  advertisement 
was  had;  that  plaintiffs  never  pre- 
sented their  claim  to  him,  and  by 
said  order  the  Court  of  Common 
Pleas  acquired  exclusive  jurisdic- 
tion of  the  matter  of  the  account- 
ing. The  court  ordered  judgment 
on  the  pleadings  in  favor  of  plain- 
tiff. 

John  P.  Adams,  for  applt. 

Franklin  BieUj  for  respts. 

jffe/d.  No  error.  It  does  not  ap- 
pear from  the  answer  of  defendant 
that  any  proceedings  for  an  ac- 
counting had  been  initiated  in  the 
Court  of  Common  Pleas  at  the 
time  of  the  filing  of  the  bill  for  an 
accounting  in  this  action.  Adver- 
tising for  the  presentation  of 
claims  under  an  order  of  the  Court 
of  Common  Pleas  by  the  assignee 
is  not  any  proceeding  for  the  pur- 
pose of  passing  the  assignee's  ac- 
counts. Such  proceeding  is  initi- 
ated after  the  time  limited  by  the 
statute  by  the  filing  of  the  petition 
of  the  assignee  or  by  the  applica- 
tion of  a  creditor  and  the  subse- 
quent proceedings  thereon.  The 
answer  therefore  set  up  no  defense 
to  the  reUef  which  was  asked  for 
in  this  action. 

Order  affirmed,  with  costs  of 
appeal  in  one  case  and  disburse- 
ments in  both.. 

Opinion  per  curiam. 
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CONVERSION.    BONDS. 

N.  Y.  Court  of  Appeals. 

The  Northampton  Bank,  respt 
V.  Kidder  et  al.,  applts. 

Decided  June  7,  1887. 

Certain  bonds  which  stated  that  on  default 
in  the  interest  the  principal  should  be- 
come due  were  stolen  from  plainti£F,  and 
purchased  by  defendants  some  years  after 
and  after  default  had  been  made  and  a 
foreclosure  of  the  mortgage  begun.  In 
an  action  for  conversion.  Held,  That  de- 
fendants were  not  bona  fide  holders,  hav- 
ing purchased  paper  which  was  overdue 
at  the  time,  and  it  not  appearing  that 
those  of  whom  they  purchased  were  bona 
fide  holders  who  had  purchased  before 
maturity. 

This  was  an  action  for  the  con- 
version of  two  bonds  by  defend- 
ants. A  statement  of  facts  was 
agreed  upon,  from  which  it  ap- 
peared that  a  certain  railroad 
company  issued  bonds  on  their 
face,  payable  April  1,  1911,  inter- 
est payable  semiannually  upon  the 
presentation  and  surrender  to  the 
company  of  the  coupon  or  interest 
warrant  for  each  instalment  of  in- 
terest as  it  became  due.  Each 
bond  contained  this  clause:  ^'In 
case  of  the  non-payment  of  the  in- 
terest for  any  half-year  when  de- 
manded, and  the  same  remaining 
unpaid  for  six  months,  and  like- 
wise in  case  of  default  for  six 
months  in  the  stipulated  contri- 
bution to  the  sinking  fund  herein- 
after referred  to,  the  principal 
shall,  without  further  demand  or 
notice,  become  due  and  payable 
from  and  after  the  expiration  of 
six  months  from  the  date  of  such 
default,  with  interest  then  accrued 
and  in  arrear."    The  bonds  in  suit 


were  stolen  from  plaintiff  in  1876, 
and  were  purchased  by  defendants 
in  April,  1881.  No  interest  had 
been  paid  upon  them  for  the  years 
1877,  1878,  and  April,  1879,  nor 
was  any  contribution  made  to  the 
sinking  fund  during  the  period 
frond  1876  to  Dec.,  1882,  in- 
clusive, ^'and  the  defaults  have 
never  been  made  good  for  any  of 
the  payments  which  became  due 
from  1876  to  1882."  A  foreclosure 
of  the  mortgage  on  account  of 
said  defaults  was  commenced  in 
1876  and  a  receiver  of  the  company 
appointed  ;  that  said  foreclosure 
suit  was  pending  at  the  time  of  the 
trial  of  this  action.  It  did  not  ap- 
pear that  the  persons  of  whom  the 
defendants  purchased  the  bonds  in 
suit  were  hona  fide  holders  who 
had  purchased  before  maturity. 

W.  M.  Saffordy  for  applts. 

W.  O.  Peckhanij  for  respt. 

Held,  That  plaintiff  was  entitled 
to  recover,  the  bonds  being  over- 
due when  defendants  purchased 
them,  and  had  thus  ceased  to  be 
negotiable  in  the  sense  which  frees 
the  transaction  from  all  inquiry 
into  the  rights  of  antecedent 
holders.  21  Wall,  138,  148;  113 
U.  S.,  476,  490;  131  Mass.,  147. 

Also  held,  That  the  language 
used  in  the  statement  of  facts  im- 
plied that  a  demand  of  the  inter- 
est had  been  made  on  the  com- 
pany or  that  the  company  had  done 
that  which  dispensed  with  its  ne- 
cessity,  and  the  statement  that  there 
had  been  a  default  for  which  a  fore- 
closure was  commenced  and  re- 
ceivers appointed  is  equivalent  to  a 
statement  that  the  company  had 
been  guilty  of  such  violation  of  the 
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lelieveB  the  company  from  liabilitj 
caused  thereby, 
Where  proofs  of  loss  are  retained  forty-flTe 
days  before  objection  made,  any  objec- 
tions thereto  will  be  deemed  to  have  been 
waived. 

The  action  was  upon  a  policy  of 
fire  insurance.  Plaintiff  took  it 
from  the  insured  as  assignee  for 
benefit  of  creditors.  Defendant 
now  objects  that  the  acknowledg- 
ment to  his  assent  to  accept  is  de- 
fective. 

N.  Chasey  for  applt. 

F.  W.  Betts  and  J.  M.  Whitman, 
for  respt. 

Held,  That  the  objection  was 
without  force.  The  statute,  Chap. 
466,  Laws  of  1877,  is  for  the  bene- 
fit of  the  creditors  of  the  assignor. 
It  was  no  part  of  its  purpose  to 
enable  a  debtor  of  the  assignor  to 
escape  or  delay  payment.  Plaintiff 
has  good  title  against  the  assignor 
and  against  defendant. 

The  policy  also  provided  that  the 
company  would  not  be  liable  for 
loss  by  the  use  of  kerosene,  except 
for  lights,  the  lamps  to  be  filled 
by  daylight  and  without  the  use 
of  artificial  light.  This  is  not  a 
forfeiture  of  the  policy  if  kerosene 
lamps  are  used  and  filled  by  night 
or  by  artificial  light,  but  an  ex- 
emption of  defendant  from  loss 
thereby  caused.  Whether  the  loss 
was  so  caused  was  a  question  of 
fact  which  the  jury  have  decided 
against  defendant. 

The  answer  denied  that  due 
proofs  of  loss  were  presented. 
Proofs  were  presented  and  forty- 
five  days  after  their  receipt  they 
were  returned,  but  defendant  made 
certain  written  objections  to  their 


sufficiency.  After  so  much  delay 
we  think  we  must  regard  the  ob- 
jections as  waived  and  the  proofs 
as  sufficient.    71  N.  Y.,  896. 

Judgment  affirmed. 

Opinion  by  Z/andow,  J.;  Learned j 
P.J.^  and  BockeSy  J".,  concur. 


NEGOTIABLE  PAPER. 
MENT. 


PAY- 


N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

John  B.  Beaman,  respt ,  v.  Nel- 
son Lyon,  applL 

Decided  May,  1887. 

One  who  puts  his  name  upon  the  face  of  a 
note  preceded  by  the  word  "  surety"  is 
liable  as  maker. 

Payment  must  be  pleaded  although  the 
the  complaint  contains  a  formal  allega- 
tion of  non-payment  and  the  answer  is, 
among  other  things,  a  general  denial. 

Possession  of  a  note  is  prima  facie  evidence 
of  delivery  and  is  enough  in  the  absence 
of  evidence  proving  non -delivery. 

Appeal  from  judgment  for  plain- 
tiff. 

The  action  was  on  a  note  in  this 
form:  ''$500.  Poultney,  Vt., 
April  7,  1881.  One  day  after  date 
for  value  received  I  promise  to 
pay  to  J.  B.  Beaman  or  bearer  five 
hundred  dollars  with  interest  an- 
nually. Ensign  S.  Lockrow.  Sure- 
ty, Nelson  Lyon. ^'  The  action  was 
against  Lyon  alone.  Plaintiff 
knew  that  Lyon  was  an  accom- 
modation surety.  Defendant  of- 
fered to  §how  that  Lockrow  as- 
signed his  property  to  plaintiff  in 
1882  and  that  the  assignment  was 
intended,  among  other  things,  to 
pay  this  note.  This  evidence  was 
held  incompetent  because  payment 
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was  not  pleaded.  The  answer 
contained  a  general  denial  and 
other  defenses. 

W.  H.  King  J  for  applt. 

Iscuic  LawsoHy  for  respt. 

Heldy  That  the  judgment  waR 
right.  Defendant  was  liable  as 
maker,  although  the  word  *' sure- 
ty "  preceded  his  signature.  It  was 
good  pleading  to  set  forth  the  note. 
Code,  §  534. 

The  testimony  of  Lockrow  was 
properly  excluded.  It  was  evi- 
dently intended  to  prove  a  partial 
payment.  This  had  not  been 
pleaded  and  it  must  be,  even 
though  the  complaint  contained  a 
formal  allegation  that  the  note  had 
not  been  paid  aud  although  the 
answer  contained  a  general  denial. 
Defendant  could  plead  payment, 
although  it  had  not  been  made  by 
him.  It  is  said  that  there  was  no 
proof  of  d^ivery.  But  possession 
of  the  note  by  plaintiff  was  prima 
facie  evidence  of  delivery,  and 
there  was  no  proof  to  the  contrary. 

Judgment  affirmed. 

Opinion  by  Learned^  P.J,; 
Bockes  and  Landon,  JJ.,  concur. 


MURDER.    EVIDENCE. 

X.  Y.  Supreme  Court.    General 
Term.    Third  Deff. 

The  People,  respls.y  v.  Oscar  L. 
Beck  with,  applt. 

Decided  July,  1887. 

It  seems  that  the  provisions  of  the  Penal 
Code,  g  181,  as  amended  in  1882,  requir- 
ing upon  a  conviction  of  murder  or  man- 
slaughter direct  proof  of  the  death  of  the 
person  alleged  to  have  heen  killed  does 
not  exclude  evidence  of  points  and  fea- 
tures of  resemblance  between  the  muti- 
lated body  and  the  person   charged  to 

Vol  27— Xo.  8. 


have  been  killed,  nor  does  it  exclude 
proof  of  circumstances  tending  to  estab- 
lish identity. 
Where  the  crime  is  committed  before  the 
Penal  Code  took  effect  it  is  enough  to 
establish  the  identity  by  facts  and  cir- 
cumstances sufficiently  convincing  to  ex- 
clude all  reasonable  doubt. 

Appeal  from  judgment  and  sen- 
tence upon  defendant's  conviction 
of  murder  in  the  first  degree.  The 
person  murdered  viras  charged  to 
be  one  Vandercook.  It  was  diffi- 
cult to  identify  the  remains  be- 
cause, as  alleged,  defendant  burned 
the  head  and  certain  parts  of  the 
body  on  which  in  life  there  were 
peculiar  marks. 

L.  F.  Longletfy  for  applt. 

A.  B.  Qardenievy  for  respt. 

Landon,  J.— It  is  objected  that 
§  181  of  the  Penal  Code  requires 
''direct  proof"  of  the  death  of  the 
person  alleged  to  have  been  killed 
and  it  is  said  that  there  is  no  such 
proof.  The  homicide  was  com- 
mitted Jan.  10,  1882.  The  words 
"direct  proof,"  etc.,  were  added 
in  1882  to  the  Code  of  1881,  and 
the  Penal  Code  did  not  go  into 
effect  until  Dec.  1,  1882.  See  § 
727.  The  common  law  rule,  there- 
fore, applies  to  this  case.  See 
Penal  Code,  §  2.  We  think  that 
it  was  competent  to  establish  the 
identity  by  presumptive  proof, 
that  is,  by  facts  and  circumstances 
tending  to  establish  the  identity 
and  sufficiently  convincing  to  ex- 
clude all  reasonable  doubt.  5 
Cush.,  295;  3  Park.,  199;  2  Foster 
&  F.,  833;  3  Greenl.  on  Ev.,  §  133. 
We  think,  also,  that  the  identity 
was  established  beyond  a  reason- 
able doubt.  But  even  if  the  case 
should  be  governed  by  the  above 
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§  181  we  do  not  think  direct  proof 
of  identity  should  be  held  to  ex- 
clude the  points  and  features  of 
resemblance  and  circumstances 
tending  to  establish  identity. 
Proof  of  identity  is  a  matter  of 
opinion  in  such  cases  and  is  based 
upon  the  witness'  impression  of 
the  resemblance  between  the  body 
and  his  mental  picture  of  the  per- 
son alleged  to  have  been  killed. 
However  direct  his  testimony,  it 
is  but  an  opinion.  If  several  wit- 
nesses were  to  testify  to  points 
and  circumstances  each  might  fur- 
nish some  point,  and  the  evidence  of 
all  together  might  to  a  jury  be  far 
more  convincing  than  the  direct 
identification  of  one  witness.  So 
we  think  that  when  the  legislature 
required  direct  proof  of  the  death 
they  could  not  have  intended  to 
require  any  higher  proof  than  the 
nature  of  the  case  would  admit  of. 

Conviction   and    judgment  af- 
firmed. 

Baches^  J".,  concurs;  Leaimedj 
J.,  dissents. 


LEGACIES. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Clementina  Schnorr    et  al.   v. 

Hermina  Schroder  etal. 
Decided  June  18,  1887. 

Where  at  the  time  of  making  the  will  tes- 
tator had  ample  personal  estate  to  satisfy 
all  legacies  mentioned,  no  intention  can 
be  inferred  of  making  payment  of  the 
legacies  a  charge  on  the  real  estate,  al- 
though he  may  afterward  have  invested 
his  personality  in  real  estate  and  there 
is  a  general  residuary  clause. 

Submission  on  agreed  case. 
Testator  by  his  will  made  spe- 


cific bequests  to  one  B.,  gave 
three  legacies  of  $1,000  each,  two 
of  them  to  nephews,  and  garve  the 
residue  of  his  estate  to  his 
daughter.  At  the  time  of  making 
the  will  testator  had  over  $30,000 
in  personal  property,  but  subse- 
quently invested  some  of  it  in  real 
estate,  and  at  his  death  had  not 
suflScient  personal  property  to  pay 
debts  and  funeral  expenses.  The . 
question  is  whether  the  legacies 
are  a  charge  on  the  real  estate. 

Jesse  K.  Furlong^  for  plffs. 

Richard  M,  BrunOy  for  def ts. 

Held,  This  question  is  a  matter 
of  intention  and  such  intention 
may  be  gathered  from  the  will 
itself  and  also  from  the  circum- 
stances surrounding  the  testator 
at  the  time  of  the  making  of  the 
will.  Thus  it  has  been  held  that 
where  it  appears  that  the  testator 
must  have  known  at  the  time  of 
making  the  will  that  he  had  no 
personal  estate,  and  that  he  had 
real  estate,  and  legacies  are  given, 
it  will  be  presumed  that  *  *  * 
the  testator  did  not  intend  to  go 
through  an  idle  ceremony  in  mak- 
ing the  bequests,  but  that  he  in- 
tended them  to  be  paid,  and  that 
as  he  knew  that  they  could  only 
be  paid  Mit  of  his  real  estate  he 
must  have  intended  them  to  be  a 
charge  on  his  real  estate.  100  N. 
Y.,  511 

But  where  at  the  time  of  mak- 
ing the  will  the  testator  has  ample 
personal  estate  to  satisfy  all  the 
legacies  mentioned  in  the  vnll. 
No  intention  can  be  inferred  of 
making  the  payment  of  legacies  a 
charge  upon  his  real  est&te,  unless 
the  terms  of  the  will  itself  require 
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this  interpretation.  The  mere  ex- 
istence of  a  general  residuary 
clause  is  not  sufficient  to  raise  the 
presumption  of  an  intent  to  charge 
real  estate  with  the  payment  of 
legacies.  There  must  be  some- 
thing more  or  the  intention  will 
not  be  rendered  sufficiently  appar- 
ent to  make  the  the  legacies  a 
charge  upon  the  real  estate  thus 
devised. 

Hoyt  V.  Hoyt,  85  N.  Y.,  142, 
and  Scott  v.  Stebbins,  91  id.,  605, 
distinguished . 

In  the  case  at  bar  there  being 
no  indication  of  any  intention  of 
the  testator  to  charge  his  real  es- 
tate with  the  payment  of  legacies, 
and  the  rule  in  England  that  if 
legacies  are  given  generally  and 
the  residue  of  the  real  and  personal 
estate  is  afterward  given  in  one 
mass  the  legacies  are  a  charge  on 
the  residuary  real  as  well  as  per- 
sonal estate  not  being  recognized 
by  the  courts  of  this  State,  the  leg- 
acies in  question  did  not  become  a 
charge  on  the  real  estate  of  the 
testator. 

Judgment  accordingly. 

Opinion  by  Van  Brunt ^  P.J.; 
Daniels  and  Bartlett^  JJ.,  concur. 


BOUNTIES.     SUPEEVISORS. 

N.  Y.  Court  of  Appeau. 

Parker  et  al.,  admrs.,  respts.,  v. 
The  Board  of  Suprs.  of  Saratoga 
Co.,  applt. 

Decided  Oct.  4,  1887. 

The  power  conferred  od  boards  of  super- 
▼isors  to  borrow  money  on  the  credit  of 
the  county  to  pay  bounties  was  not  ex- 
hausted when  once  exercised,  but  the 
boards  had  power  to  borrow  and  renew 


their  obligations  from  time  to  time  to 
continue  the  indebtedness  so  created.  In 
an  action  on  a  note  given  by  the  treas- 
urer under  authority  of  the  board  for 
such  purpose  the  burden  is  on  the  county 
to  show  that  the  note  in  question  was 
outside  of  and  in  excess  of  the  actual  au- 
thority of  the  treasurer. 
Authority  to  the  treasurer  to  borrow  money 
to  extend  a  debt  already  existing,  such 
as  bonds  and  notes  of  the  county,  is  not 
a  delegation  of  the  judicial  powers  of 
the  board. 

This  was  an  action  upon  certain 
notes  issued  by  M.,  the  treasurer 
of  Saratoga  County,  to  P.,  plain- 
tiflf's  intestate.  In  Nov.,  1865,  the 
county  of  Saratoga  owed  about 
$918,000  for  money  borrowed  on 
its  credit  to  pay  bounties,  etc. 
The  debt  was  represented  by  notes 
of  the  county,  signed  by  M.,  as 
county  treasurer,  and  by  unsealed 
instruments  in  the  form  of  bonds, 
executed  in  behalf  of  the  county 
by  the  chairman  of  the  board  of 
supervisoi-s  and  by  M.,  as  treas- 
urer. These  obligations  were  in- 
curred under  two  resolutions  of 
the  board  of  supervisors,  one  of 
which,  passed  in  Dec.,  1864,  pro- 
vided for  the  payment  of  a  county 
bounty  to  volunteers  who  should 
thereafter  enlist,  and  be  credited 
upon  any  town  of  the  county  upon 
its  quota,  and  the  other  passed 
Dec,  1863,  which  authorized  the 
boiTowing  of  money  on  the  credit 
of  the  county  for  the  payment  of 
bounties  to  volunteers,  to  be  dis 
bursed  upon  the  orders  of  the  su 
pervisors  of  the  respective  towns, 
and  which  also  provided  in  sub- 
stance that  the  amount  drawn  by 
the  supervisors  of  the  towns  re- 
spectively should  constitute  a  town 
debt  of    the   town   drawing  the 
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same,  payable  by  taxation  upon 
its  property.  At  the  annual  meet- 
ing of  the  board  of  supervisors  in 
Nov.,  1865,  a  resolution  was  parsed 
which  provided  that  a  portion  of 
the  unpaid  bounty  debt  should  be 
raised  by  taxation,  and  that  the 
county  treasurer  should  procure 
an  extension  of  the  time  of  pay- 
ment of  the  balance.  This  debt 
was  represented  by  a  large  number 
of  obli^tions,  many  of  which 
matured  in  Feb.,  1866.  A  similar 
policy  was  pursued  at  each  annual 
meeting  of  the  board  until  1875. 

Charles  S.  Lester^  and  A.  Pond^ 
for  applt. 

Lemuel  B.  Pikey  for  respts. 

Heldy  That  the  power  conferred 
upon  boards  of  supervisors  by 
Chaps.  8  and  72,  Laws  of  1864, 
and  Chap.  41,  Laws  of  1865,  to 
borrow  money  on  the  credit  of  the 
county  to  pay  bounties  to  volun- 
teers and  for  other  purposes  men- 
tioned in  those  statutes,  and  to 
execute  obligations  for  its  payment 
was  not  exhausted  when  once  ex- 
ercised, but  the  boards  of  super- 
visors had  power  to  borrow  money 
and  renew  their  obligations  from 
time  to  time  for  the  purpose  of 
continuing  indebtednesses  created 
under  said  act;  that  in  constniing 
the  authority  conferred  upon  the 
county  treasurer  by  the  resolutions 
the  court  may  consider  the  attend- 
ant circumstances,  the  situation  of 
the  parties  and  the  object  in  view. 

An  authority  given  to  a  county 
by  the  legislature  to  extend  its 
indebtedness  would  fairly  include 
the  power  to  do  it  by  borrowing 
money  and  substituting  new  obli- 
gations in  place  of  the  old  ones. 


In  each  year  from  1865  to  1875 
the  treasurer's  accounts  were  au- 
dited by  a  committee  of  the  board. 
He  presented  as  vouchers  each 
year  notes  which  on  their  face  re- 
ferred to  the  resolution  of  the  year 
preceding  that  in  which  they  were 
given,  as  his  authority  for  issuing 
them.  These  vouchers  were  ac- 
cepted without  objection  and  al- 
lowed as  credits. 

Heldy  That  it  must  be  inferred 
that  the  board  was  cognizant  of 
the  construction  put  by  the  treas- 
urer upon  his  authority,  and  its 
acquiescence  during  so  long  a 
period  in  his  assumption  of  the 
power  to  borrow  money  and  give 
new  obligations  as  a  means  of  evi- 
dence that  the  authority  intended 
to  be  conveyed  included  these 
transactions. 

It  was  claimed  that  there  was 
no  town  bounty  debt  and  there- 
fore no  subject  for  the  exercise  of 
the  authority  conferred  on  the 
treasurer.  By  §  22  of  the  Act  of 
Feb.  29,  1864,  the  board  was  au- 
thorized to  borrow  money  on  the 
credit  of  the  town,  only  upon  the 
vote  of  a  majority  of  its  electors. 
There  was  no  vote  of  the  towns 
authorizing  the  debt,  and  the 
money  borrowed  by  which  it  was 
created,  was  in  fact  borrowed  on 
the  credit  of  the  county,  and  the 
town  bounty  debt  mentioned  in 
the  resolution  was  legally  a  debt 
of  the  county  and  not  of  the  sev- 
eral towns.     34  N.  Y.,  516. 

Held,  Tb^t  although  the  debt 
was  treated  as  a  town  debt,  the 
authority  vested  in  the  treasurer 
related  to  this  debt,  whatever  may 
have  been  its  legal  character,  and 
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in  construiDg  the  autberity,  it  is 
wholly  immaterial  that  the  debt 
was  not  described  with  legal  accu* 
racy  in  the  resolutions  authorizing 
it. 

It  appeared  that  the  treasurer 
had  fraudulently  overissued  these 
notes  and  that  at  the  annual  meet- 
ing of  the  board  in  187^  there  were 
outstanding  $138,688  of  these 
notes,  and  that  if  the  money 
which  had  been  raised  by  taxation 
had  been  applied  to  its  proper  pur- 
pose, there  would  have  been  out- 
standing but  $20,801  of  these 
notes.  It  was  not  shown  that  the 
treasurer  had  misapplied  any  of 
the  moneys  for  which  the  notes  in 
suit  were  given,  and  they  did  not 
at  any  time  exceed  in  amount  the 
sum  the  treasurer  was  authorized 
to  raise.  There  was  no  proof  that 
the  payee  of  the  notes  did  not  act 
in  good  faith. 

Heldy  That  the  treasurer  had 
authority  to  deal  with  the  payee 
in  the  manner  he  did,  and  that 
the  burden  was  upon  defendant  to 
show  that  the  notes  in  question 
were  outside  of  and  in  excess  of 
the  actual  authority  of  the  treas- 
urer. 

When  the  act  of  an  agent  ap- 
parently conforms  to  the  author- 
ity conferred  upon  him,  and  in- 
cludes the  particular  transaction, 
and  is  not  in  excess  of  the  author- 
ity conferred,  so  far  as  third  per- 
sons dealing  with  the  agent  can 
know,  the  act  of  the  agent  is  pre- 
sumptively within  the  authority 
conferred,  and  the  burden  of  prov- 
ing that  it  was  done  after  the  au- 
thority was  spent  rests  upon  the 
prindpaly  and  is  not  met  nor  the 


presumption  overthrown  by  proof 
that  in  the  course  of  the  agents 
dealings,  he  fraudulently  exceeded 
his  authority,  without  showing  or 
giving  evidence  from  which  a  jury 
would  have  a  right  to  infer  that 
the  particular  transaction  was  un« 
authorized.  It  makes  no  differ* 
ence  whether  the  agency  is  a  gen- 
eral one  or  confined  to  a  particular 
series  of  transactions.  14  Wend., 
138. 

It  was  shown  that  in  some  years 
renewal  notes  were  issued  to  plain- 
tiff's intestate  after  the  treasurer 
had  received  notes  held  by  other 
parties  exceeding  in  amount  the 
debt  which  the  supervisors  had 
requested  him  to  extend. 

Heldy  That  there  was  as  much 
reason  regarding  those  notes  as 
representing  unauthorized  loans 
as  there  is  for  regarding  the  notes 
surrendered  by  plaintiff's  intestate 
on  receiving  new  notes  as  of  that 
character.     13  N.  Y.,  619. 

The  resolutions  of  the  supervis- 
ors were  assailed  on  the  ground 
that  they  assumed  to  delegate  to 
the  treasurer  the  judicial  and  leg- 
islative power  of  the  board  to  as- 
certain and  determine  the  extent 
and  amount  of  the  liabilities  of 
the  county,  and  to  audit  and  allow 
the  same. 

Heldj  Untenable ;  that  the  au- 
thority was  to  procure  an  exten- 
sion of  a  debt  already  existing 
having  a  perfectly  defined  char- 
acter, and  not  to  create  a  new  debt 
or  to  pass  upon  or  allow  a  disputed 
or  doubtful  claim. 

The  bonds  and  notes  of  a  county, 
issued  for  loans  authorized  by  law 
are  not  open  accounts  for  county 
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charges  which  must  be  presented 
to  the  board  of  supervisors  for  au- 
dit. 

As  to  whether  the  county  could 
be  charged  in  case  it  had  been  af- 
firmatively shown  that  the  notes 
in  question  were  fraudulently  is- 
sued by  the  treasurer  in  excess  of 
his  authority,  quaere. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
modified  as  to  rate  of  interest  after 
1880,  and  as  modified  afiirraed. 

Opinion  by  AndretvSy  J.  All 
concur,  except  Peckham,  J.,  not 
sitting. 

CONTRACT. 
N.  Y.  Court  of  Appeals. 
The  Diamond  Match  Co.,  respt, 

V.  Roeber,  applt. 
Decided  Oct.  4,  1887. 

A  contract  not  to  engage  for  ninety-nine 
years  in  a  certain  buBinees  in  any  of  the 
States  or  territories  of  the  United  States 
except  two  named,  made  on  a  sale  of 
said  business,  being  partial  and  in  gen- 
eral restraint  of  trade,  is  Talid. 

The  doctrine  as  to  what  is  the  general  re- 
straint of  trade  does  not  depend  on  State 
lines. 

The  fact  that  the  covenant  is  practically 
unlimited  as  to  time  is  not  an  objection, 
the  contract  being  otherwise  good. 

The  jurisdiction  of  the  court  to  enforce  the 
coTenant  by  injunction  is  not  affected  by 
the  fact  that  a  bond  for  its  performance 
was  given  with  a  stipulation  for  liqui- 
dated damages. 

An  action  for  such  enforcement  may  be 
maintained  by  a  foreign  corporation. 

Affirming  8.  C,  21  W.  Dig  ,  858. 

This  action  was  brought  to  re- 
strain defendant  from  manufac- 
turing and  selling  friction  matches. 
It  appeared  that  in  Aug.,  1880, 
defendant^  who  was  engaged  in 
the  city  of  New  York  in.manufac- 


turing  friction  matches,  sold  his 
manufactory,  the  stock  and  mate- 
rials on  hand  together  with  the 
trade,  trademarks  and  good  will  of 
the  business  to  a  Connecticut  cor- 
poration engaged  in  the  business. 
Both  the  vendor  and  the  vendee 
disposed  of  their  goods  all  over 
the  country.  The  bill  of  sale 
executed  by  defendant  contained 
a  covenant  that  he  would  not, 
**at  any  time  or  times,  within 
ninety-nine  years,  directly  or  in- 
directly engage  in  the  manufac- 
ture or  sale  of  friction  matches 
(excepting  in  the  capacity  of  a^nt 
or  employee  of  the  said  Swift, 
Courtney  &  Beecher  Co.)  within 
any  of  the  several  States  of  the 
United  States  of  America  or  in 
the  territories  thereof,  or  within 
the  District  of  Columbia,  except- 
ing and  reserving,  however,  the 
right  to  manufacture  friction 
matches  in  the  State  of  Nevada 
and  the  Territory  of  Montana. 
Contemporaneous  with  the  execu- 
tion of  this  covenant  defendant 
executed  to  the  vendor  a  bond  in 
the  penalty  of  $16,000,  conditioned 
to  pay  that  sum  as  liquidated 
damages  in  case  of  a  breach  of  his 
covenant. 

Robert  Sewell,  for  applt. 

Noah  DavtSy  Jr.,  for  respt. 

Heldj  That  the  covenant  being 
partial  and  not  in  general  restraint 
of  trade  was  valid.  7  Cow.,  306; 
21  Wend.,  157 ;  10  N.  Y.,  241;  L. 
R.  U  Ch.  Div.,  351;  7  Bing.,  736. 

When  the  restraint  is  general, 
but  at  the  same  time  co-extensive 
only  with  the  interest  to  be  pro- 
tected, and  with  the  benefit  in- 
tended to  be  conferred,  there  seems 
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to  be  no  good  reason  why,  as  be- 
tween the  parties  the  contract  is 
not  as  reasonable  as  when  the  in- 
terest is  partial^  and  there  is  a  cor* 
responding  partial  restraint. 

The  motive  of  the  covenantee 
is  not  the  test  of  the  liberty  of 
such  contract.  A  party  may  legal- 
ly purchase  the  trade  and  business 
of  another  for  the  very  purpose  of 
preventing  competition,  and  the 
validity  of  the  contract,  if  sup- 
ported by  a  consideration,  will  de- 
pend upon  its  reasonableness  as 
between  the  parties.  3  Beav.,  383; 
7  H.  &  N.,  189;  L.  R.  9  Eq.  C,  345; 
L.  R.  4  App.  C,  674;  20  Wall.,  64; 
103  Mass.,  63 ;  L.  R.  14  Ch.  Div., 
351. 

Also  hddj  That  the  covenant  is 
practically  unlimited  as  to  time, 
is  not  an  objection,  the  contract 
being  otherwise  good.  6  M.  &  W., 
548;  7  C-  B.  N.  S.,  317. 

Also  hddy  That  the  doctrine  as 
to  what  is  the  general  restraint  of 
trade  does  not  depend  upon  State 
lines.  The  boundaries  of  States 
are  not  those  of  trade  and  com- 
merce. 

Also  heldy   That  the  equitable 
jurisdiction  of  the  court  to  enforce 
the  covenant  by  injunction  was 
not  excluded  by  the  fact  that  the 
defendant  in  connection  with  the 
covenant  executed  a  bond  for  its 
performance  with  a  stipulation  for 
liquidated  damages.    87  N .  Y. ,  405 
33  Beav.,  685;  10  Jur.,  N.  S.,  1123 
5  DeGex.,  McN.  &  G.,  1,  Kay,  663 
27  Mich.,  23. 

Also  hddy  That  as  the  obligation 
ran  to  the  vendor,  its  successors 
and  assigns,  ''and  the  covenant 
being  in  the  nature  of  a  property 


right,  it  was  assignable,  at  least  in 
connection  with  the  sale  of  the 
property  and  business  of  the  as- 
signee.    41  la.,  137. 

Also  field,  That  the  fact  that 
plaintiff  is  a  foreign  corporation  is 
no  objection  to  its  maintaining 
this  action.  84  N.  Y.,  208;  84  id., 
367;  Code  Civ.  Pro.,  §  1779. 

Also  held.  That  defendant,  hav- 
ing the  benefit  of  the  contract, 
must  abide  by  its  terms,  and  is 
not  in  position  to  raise  the  question 
that  his  contract  was  ultra  vires 
the  powers  of  that  corporation. 
68  N.  Y.,  62. 

Judgment  of  General  Term, 
which  modified  as  to  costs  and  af- 
firmed as  modified  judgment  for 
plaintiff,  affirmed. 

Opinion  by  Andrews^  J.  All 
concur,  except  Peckham,  J.,  dis- 
senting. 


MUNICIPAL  CORPORATIONS. 
NEGLIGENCE.   EVIDENCE. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dept. 

Mary  Sawyer,  respt.,  v.  The 
City  of  Amsterdam,  applt. 

Decided  July,  1887. 

Where  the  complaint  alleged  that  plaintiff 
was  injured  by  a  break  in  a  sidewalk 
and  she  subsequently  presented  a  written 
claim  to  the  common  council  alleging 
the  same  cause  of  injury,  and  no  mention 
was  made  in  either  paper  of  snow  or  ice. 
Held,  That  snow  and  ice  might  still  be 
shown  as  a  cause  contributing  to  the  in- 
jury and  was  proper  to  show  the  circum- 
stances thereof ;  and  this  whether  defend- 
ant was  legally  negligent  or  not  in  allow- 
ing  the  snow  and  ice  to  be  present. 

Appeal  from  judgment  for  plain- 
tiflf. 
The     complaint    alleged     that 
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plaintiff  was  injured  because  of  an 
abrupt  break  of  ten  or  fifteen 
inches  in  a  sidewalk.  This  was 
while  Amsterdam  was  a  village. 
On  April  16,  1885,  a  charter  was 
granted  it,  and  pursuant  to  its  31st 
section  plaintiff  presented  to  its 
common  council  a  claim  in  writing 
specifying  the  circumstances  and 
extent  of  the  injury.  There  was 
no  statement  in  it  or  in  the  com- 
plaint that  snow  or  ice  existed. 
On  the  trial,  under  objection, 
plaintiff  proved  the  existence  of 
snow  and  ice  at  the  time  of  the  in- 
jury. The  referee  found  that  the 
injury  was  caused  by  the  break, 
but  also  that  snow  and  ice  had 
been  continuously  at  the  spot  for 
some  time.  He  did  not  expressly 
find  that  the  village  was  negligent 
in  allowing  the  snow  and  ice  to 
remain  there,  but  he  refused  to 
find  that  it  was  not  negligent. 

E.  P.  White,  for  applt. 

W.  B.  Dunlapy  for  respt. 

Held,  That  the  evidence  was 
competent.  It  was  proper  to  show 
the  condition  of  the  sidewalk  and 
the  circumstances  attending  plain- 
tiff's fall,  and  hence  the  presence 
of  the  snow  and  ice  and  how  they 
contributed  to  it.  We  think  the 
claim  that  plaintiff  has  recovered 
for  a  different  cause  of  action  from 
that  presented  cannot  be  sup- 
ported. If  the  ice  was  not  negli- 
gence, then  the  break  was  the  sole 
negligence;  if  the  ice  constituted 
negUgence,  then  we  have  two  con- 
curring acts  of  negligence  and  the 
city  was  responsible  for  at  least 
one  of  them  and  is  therefore  liable. 
In  the  cases  cited  by  appellant — 77 
N.  Y.,  88,  and  101  id.,  661— it  did 


not  appear  which  of  two  causes 
injured  plaintiff,  and  the  defendant 
was  chargeable  with  only  one  of 
them.  Here  defendant  was  charge- 
able with  negligence  in  respect  to 
one  cause  which  did  injure  plain- 
tiff, however  it  may  be  with  the 
other. 

Judgment  affirmed,  with  costs. 

Opinion  by  Landon,  J, ;  Learned^ 
P.J.J  and  BockeSy  J.,  concur. 


EVIDENCE.    LUNATICS. 

N.  Y.  Supreme  Court.    General 

Term.    First  Dept. 

Francis  M.  Dominick,  applt. ,  v. 
William  M.  Dominick  et  al., 
respts.j  and  Mary  E.  Dominick, 
applt. 

Decided  June  18,  1887. 

An  inquisition  in  lunacy  is  only  evidence 
as  to  the  condition  of  the  alleged  lunatic 
at  the  time  the  inquisition  was  taken« 

But  the  suhmission  to  a  jury  of  such  an  in- 
quisition which  stated  that  the  person 
named  had  heen  a  lunatic  for  two  years 
prior  thereto,  without  other  remarks 
than  that  it  was  not  conclusiTe,  is  not  a 
ground  for  setting  aside  a  verdict  in  the 
absence  of  objection  or  exception  to  the 
manner  of  submission  or  {requests  for 
further  instructions. 

Evidence  admissibJe  on  the  question  of 
soundness  of  mind  of  a  testatrix. 

Appeal  from  order  denying 
motion  for  new  trial. 

Action  for  partition  of  real 
estate.  Plaintiff  claimed  as  heir- 
at-law  of  E.  D.,  the  former  owner. 
Defense,  that  by  a  will  made  in 
1880  E.  D.  devised  the  premises  to 
other  persons  and  excluded  plain- 
tiff from  all  right  and  interest 
therein.  He  claims  that  in  1883 
the  testatrix  destroyed  the  wiU 
intending  to  revoke  it;  while  de- 
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fendante  claim  that  it  was  de- 
stroyed by  defendant  Mary  with- 
out testatrix'  knowledge,  and  that 
testatrix  was  of  unsound  mind  at 
the  time  and  incapable  of  revok- 
ing it. 

The  jury  found  that  the  will 
was  destroyed  by  testatrix,  and 
that  she  was  of  unsound  mind  for 
two  years  prior  to  Jan.  31,  1885. 

It  is  claimed  that  the  court  erred 
in  permitting  an  inquisition  to  be 
read  in  evidence,  taken  in  1885, 
by  which  it  was  found  that  testa- 
trix had  been  a  lunatic  and  of  un- 
sound mind  for  two  years  pre- 
ceding that  time. 

2).  C.  BriggSy  for  applts. 

W.  F.  DunninQy  for  respts. 

Held,  That  under  §  2335  of  the 
Code  the  jury  are  not  permitted 
to  return  an  inquisition  retro- 
active in  this  respect.  27  Hun, 
480.  "The  investigation  must  be 
confined  to  the  question  whether 
he  is  so  incompetent  at  the  time 
.  of  the  inquiry."  To  permit  an  in- 
telligent determination  of  this 
question  evidence  is  allowed  to  be 
given  of  the  demeanor  or  state  of 
mind  of  the  person  for  not  more 
than  two  years  prior  to  the  hear- 
ing, unless  the  court  in  which  the 
proceeding  is  instituted  shall 
otherwise  direct,  but  no  authority 
has  been  conferred  enlarging  the 
extent  of  the  determination  under 
the  commission.  And  that  would 
restrict  it  as  evidence  to  the  time 
when  the  inquisition  itself  shall 
be  taken.  But  this  rule  was  not 
transgressed  in  the  submission  of 
this  case  to  the  jury.  For  the  in- 
quisition was  submitted  to  them 
without  any    remarks    as  to  its 

Vol.  27— No.  8a. 


effect  further  than  that  it  was  not 
conclusive.  Whether  it  should  be 
given  a  retroactive  effect  by  the 
jury  was  not  within  the  direction 
of  the  court.  If  anything  more 
particular  than  what  was  said  had 
been  deemed  necessary,  further 
instructions  concerning  the  effect 
of  the  inquisition  should  have 
been  asked.  But  it  was  not. 
Neither  was  any  objection  or  ex- 
ception taken  to  the  manner  in 
which  the  inquisition  was  sub- 
mitted as  evidence  to  the  jury. 
Accordingly,  there  was  no  ground 
for  setting  aside  the  verdict  be- 
cause any  undue  effect  was 
allowed  to  be  attributed  to  the  in- 
quisition as  proved. 

A  paper  written  by  testatrix  to 
plaintiff  was  offered  in  evidence 
and  excluded.  It  stated  ''I  want 
you  to  come  over,  as  Mr.  G.  has 
made  my  will  and  I  won't  have  it; 
he  made  it  to  suit  himself"  and 
not  as  I  wanted  it ;  he  put  brother 
James'  children  in  it;  I  will  tear 
it  into  slivers  when  I  get  it;  you 
and  William  are  my  only  heirs. 
Come  over  to-day  and  I  will  deed 
you  my  house;  James'  children 
shan't  have  one  penny." 

Hddj  That  the  exclusion  of  this 
testimony  was  error.  If  she  in 
fact  wrote  and  subscribed  this 
paper,  as  its  statements  were  in- 
telligent and  well  connected,  they 
would  have  some  bearing  on  the 
disposition  to  be  made  by  the 
jury  of  the  inquiry  presented  to 
them.  It  certainly  would  have 
some  tendency,  if  the  jury  be- 
lieved it  to  have  been  authentic, 
in  the  way  of  proof  to  establish 
the  conclusion  that  testatrix  was 
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not  of  unsound  mind  at  the  time 
when  this  paper  was  received, 
which  was  near  the  time  of  the 
destruction  of  the  will.  It  is  not 
necessary  to  determine  that  it 
would  have  been  controlling  in  its 
effect.  If  testatrhc  was  of  sound 
mind  at  the  time,  the  destruction 
of  the  will  was  a  revocation  of  it, 
and  that  would  entitle  plaintiff  to 
maintain  this  action  for  partition 
of  her  estate.  While  if  she  was, 
as  the  jury  found  the  fact  to  be,  a 
lunatic  from  the  early  part  of  1883, 
then  this  destruction  of  the  will 
by  her  was  not  a  revocation  and  it 
remained  in  force  as  her  will  and 
excluded  him  from  all  right  and 
interest  in  the  property.  This 
was  a  vital  subject  of  controversy 
on  the  trial.  The  evidence  ex- 
cluded was  of  the  same  nature  as 
that  previously  taken  as  indicative 
of  the  mental  condition  of  testa- 
trix. It  had  a  bearing  in  the 
same  direction  and  should  have 
been  received. 

Verdict  set  aside  and  new  trial 
ordered  on  last  ground. 

Opinion  by  Daniels^  J.;  Brady, 
J.,  concurs. 


N.  Y.  CITY.    BUILDING  LAW. 

N.  Y.  Court  op  Appeals. 

The  Fire  Dept.  of  the  City  of 
New  York,  respt.y  v.  The  Atlas 
8S.  Co.,  (Limited),  applt 

Decided  Oct.  4,  1887. 

A  provision  in  a  lease  from  the  city  author- 
izing a  structure  to  be  erected  differently 
from  that  required  by  law  is  no  defense 
to  an  action  to  restrain  the  erection  of 


such  building  until  the  requirements  of 
the  law  are  fulfilled  and  for  a  penalty  for 
a  violation  of  the  law. 

Section  8,  Chap.  547,  Laws  of  1874,  consti- 
tuting the  board  of  examiners  is  not  un-  . 
constitutional. 

The  determination  of  such  board  cannot  be 
reviewed  by  the  courts  even  if  its  re- 
quirements are  unreasonable,  so  long  as 
they  are  not  wholly  impracticable. 

The  defendant  leased  from  the 
city  of  New  York  a  pier.  The 
lease  authorized  it  to  erect  thereon 
a  structure  in  a  manner  different 
from  the  requirements  of  the  law 
in  relation  to  such  structures. 
Defendant  filed  in  the  proper 
office  plans  and  specifications  for 
its  huilding  and  applied  for  a  per- 
mit to  erect  the  same.  The  appli- 
cation was  granted  upon  certain 
conditions.  These  conditions  were 
not  complied  with,  and  this  action 
was  brought  to  recover  the  penalty 
imposed  by  §  32  of  Chap.  625 
Laws  of  1871,  and  also  to  restrain 
defendant  from  further  occupying 
and  using  its  building  until  the  re- 
quirements of  the  peiinit  for  its 
erection  have  been  complied  with. 
A  judgment  was  rendered  in  favor 
of  plaintiff. 

Everett  P.  Wheelery  for  applt. 

W.  M.  L.  Findlay,  for  respt. 

Held  J  No  error;  that  the  pro- 
vision in  defendant's  lease,  aUow- 
ing  a  structure  different  from 
that  required  by  law,  was  no  de- 
fense to  this  action.  The  fire  de- 
partment of  the  city  of  N.  Y.  has 
jurisdiction  over  the  construction 
of  all  structures  on  the  wharves 
and  piers  in  said  city,  whether 
owned  by  the  city,  or  by  private 
individuals,  and  the  jurisdiction 
given  by*§  99  of  Chap.  574,  Laws 
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of  1871,  to  the  dock  department 
over  the  wharves  and  piers  belong- 
ing to  the  city,  and  the  structures 
thereon,  is  not  an  interference  of 
the  building  and  fire  laws  of  the 
city.  As  no  department  officers  of 
the  city  government  could  enter  in- 
to a  stipulation  with  the  defendant 
by  which  it  would  be  authorized  to 
violate  any  law  enacted  for  the 
public  safety,  whether  the  plain- 
tiff acts  independently  as  a  dis- 
tinct entity  with  corporate  powers, 
or  as  an  agency  of  the  city  repre- 
senting it;  it  is  not  estopped  from 
claiming  against  defendant  obedi- 
ence to  the  building  laws  and  all 
orders  and  regulations  lawfully 
made  in  pursuance  thereof. 

Section  8,  Chap.  547,  Laws  1874 
which  constitutes  the  board  of 
examiners,  to  whom  applications 
for  building  permits  must  be  made, 
was  claimed  to  be  invalid  as  in 
conflict  with  §  2  of  Art.  10  of  the 
Constitution  which  provides  that 
all  city  officers  whose  election  or 
appointment  is  not  provided  for 
by  the  Constitution,  shall  be 
elected  by  the  electors  of  the  city 
or  appointed  by  the  city  authori- 
ties designated  by  the  legislature 
to  make  such  appointment.  This 
office  was  created  subsequent  to 
the  adoption  of  the  Constitution. 
The  members  of  the  board  receive 
no  salary,  take  no  oath  of  office 
and  have  no  tenure  or  term  of 
office. 

Heldj  That  the  claim  is  unten- 
able 15  N.  Y.,  522;  62  id.,  83. 

Also  held;  That  the  determi- 
nation of  the  board  of  examiners 
could  not  be'  reviewed  by  the 
courts,  even  if  their  requirejnents 


were  unreasonable,  so  long  as  they 
were  not  wholly  impracticable. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Earl,  J.  All  concur, 
except  Rapallo,  J.,  absent,  and 
Peckham,  */.,  dissenting  on  the 
ground  that  the  subject  was  under 
the  exclusive  jurisdiction  of  the 
dock  department. 


CORPORATIONS.     RECEIVER. 

N.  Y.  Court  op  Appbam. 

The  People  v.  The  Knickerbocker 
Ins.  Co.  In  re  claim  of  Pendleton 
et  al. 

Decided  Oct.  4,  1887. 

Prior  to  its  diasolution  the  corporation  ob- 
tained a  writ  of  error  to  review  a  judg- 
ment recovered  against  it  in  Tennessee, 
gave  a  bond  and  assigned  certain  property 
in  this  State  to  secure  the  sureties.  On 
learning  this  the  receiver  in  the  action 
to  dissolve  intervened  in  the  hearing  of 
the  writ  of  error  in  the  U.  S.  Supreme 
Court  and  procured  a  reversal  He  was 
not  made  a  party,  however.  Held,  That 
the  funds  in  his  hands  were  not  liable 
for  a  judgment  subsequently  rendered 
by  default  in  Tennessee  in  said  case;  that 
he  did  not  make  himself  liable  for  the  fi. 
nal  result  of  the  litigation. 

In  Dec,  1882,  the  Knickerbocker 
Life  Insurance  Company  was  dis- 
solved by  the  Supreme  Court  of 
this  State,  and  D.,  the  appellant, 
appointed  receiver.  Piior  to  that 
time  a  judgment  had  been  ren- 
dered against  it  by  the  U.  S.  Cir- 
cuit Court  for  the  Western  Dis- 
trict of  Tennessee,  in  favor  of  the 
respondents  upon  a  policy  issued 
by  it.    The  company  obtained  a 
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writ  of  error  for  its  review,  and 
in  that  proceeding  gave  a  bond 
with  sureties.  The  receiver  hav- 
ing ascertained  that  the  company 
ha^  given  these  sureties  ~a  mort- 
gage upon  certain  portions  of  its 
property  in  New  York,  and  as- 
signed to  them  a  mortgage  to  in- 
demnify them  against  liability — 
reported  these  facts  to  the  court, 
and  under  its  direction  employed 
counsel  to  argue  the  cause  upon 
hearing  of  the  writ  of  error.  The 
judgment  was  afterward  reversed, 
and  a  new  trial  ordered.  Before 
the  mandate  was  sent  down  it 
was  discovered  that  the  citation 
had  been  irregularly  issued,  hav- 
ing been  addressed  to  only  one  of 
the  four  plaintiffs  below.  The 
court  of  its  own  motion  ordered 
the  parties  to  the  writ  of  error  to 
show  cause  why  the  decision 
should  not  for  that  reason  be  va- 
cated and-  set  aside,  and  the  writ 
dismissed.  The  receiver  there- 
upon by  petition,  stating  to  the 
court  his  ignorance  until  that  time 
of  the  proceedings  in  question, 
asked  that  by  amendment  the 
irregularity  might  be  cured,  so 
that  the  decision  should  stand  and 
the  mandate  of  the  court  issue, 
stating  as  a  reason  that  '^upon 
taking  charge  of  the  property  of 
the  company  "  he  found  it  encum- 
bered by  said  mortgages  and  as- 
signments, ^^and  that  all  of  said 
property  remained  encumbered 
thereby,  waiting  the  issue  of  the 
mandate  of  the  court."  The  re- 
quest was  granted,  and  after  rear- 
gument  the  mandate  was  issued. 
The  receiver  was  never  made  a 
party  to  the  record  in  either  court. 


and  never  in  any  way  took  part 
in  the  conduct  of  the  defense  or 
controlled  or  directed  it.  Subse- 
quently in  Jan.,  1886,  the  plain- 
tiffs in  the  action  took  judgment 
by  default  against  the  company, 
and  presented  that  judgment  as 
the  sole  basis  of  a  right  to  share 
the  funds  in  the  hands  of  the  re- 
ceiver. The  court  sent  this  claim 
to  a  referee,  who  reported  that 
the  judgment  was  without  juris- 
diction so  far  as  the  assets  under 
the  control  of  the  court  were  con- 
cerned; that  the  claim  was  not  a 
valid  charge,  or  entitled  to  a  dis- 
tributive share  of  them.  The 
referee's  report  was  confirmed  by 
the  Special  Term,  but  reversed  at 
Gteneral  Term. 

Leslie  W.  Russell^  for  applts. 

A.  Walker  OtiSj  for  respts. 

Heldy  Error;  that  the  receiver 
not  having  been  made  a  party  to 
the  action  the  funds  in  his  hands 
should  not  be  affected  by  it,  as  he 
has  not  by  interference  or  other- 
wise made  himself  responsible  for 
the  final  result  of  the  litigation,  58 
N.  Y.,  563,  his  sole  object  and 
reason  for  intervening  on  the 
hearing  of  the  writ  of  error  being 
to  protect  the  property  in  his 
hands  from  an  incumbrance  which 
had  no  connection  with  the  sub- 
ject matter  of  litigation  in  the 
original  suit,  but  which  grew  out 
of  a  distinct  and  collateral  act 
of  the  company  after  judgment  in 
that  suit  and  in  aid  of  its  endeavor 
to  avoid  it.  The  court  in  Tennes- 
see had  nothing  to  do  with  those 
proceedings,  and  the  receiver  com- 
mitted no  act  within  its  jurisdic- 
tion, nor  was  the  property  which 
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he  sought  to  release  ever  under  its 
control. 

Castle  V.  Noyes,  14  N.  Y.,  329; 
Jay  V.  De  Groot,  2  Hun,  205,  dis- 
tinguished. 

Order  of  General  Term,  revers- 
ing order  of  Special  Term,  reversed, 
aud  order  of  Special  Term  affirmed. 

Opinion  by  Danforth^  J.  All 
concur 


NEGLIGENCE.     EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Archer,  respt.y  v.  The  N.  Y.,  N. 
H.  &  H.  RR.  Co.,  applt 

Decided  Oct.  4,  1887. 

A  passenger  on  a  railroad  who  bas  been 
brought  into  a  depot  by  one  of  its  owners 
is  entitled  to  a  safe  passage  out  of  it  and 
has  a  right  to  act  on  the  assumption  that 
every  necessary  precaution  has  been 
taken  to  make  it  safe,  and  a  right  to 
regard  the  platform  as  a  safe  and  proper 
place  to  stand. 

It  is  negligence  for  a  railroad  company  to 
bring  without  notice  a  train  at  a  rapid 
rate  of  speed  up  to  a  station  amoDg  in- 
coming  and  outgoing  passengers,  espe- 
cially when  its  cars  are  so  constructed  as 
to  sweep  a  portion  of  the  platform  pro- 
vided for  passengers. 

A  photograph  of  the  place  of  accident,  if  a 
fair  representation  of  the  premises,  is 
admissible  as  an  aid  to  the  investigation 
as  much  as  a  map  or  other  diagram. 

This  action  was  brought  to  re- 
cover damages  received  by  plain- 
tiff through  the  alleged  negligence 
of  defendant.  It  appeared  that 
defendant  and  the  N.  Y.  &  N.  E. 
RR.  Co.  had  built  and  were  using 
together  a  depot  at  Hartford, 
Conn.,  which  had  exits  on  the 
east  and  west  sides.  Plaintiff,  a 
passenger  on  the  N.  Y.  &  N.  E. 
RR.,  and  who  had  never  been  in 
Hartford  before,  on  alighting  from 


the  train  followed  a  number  of 
other  passengers  out  of  the  depot 
onto  a  platform  which  extended 
along  its  east  side.  One  of  de- 
fendant's tracks  ran  along  the 
outer  edge  of  this  platform  and  so 
close  to  it  that  a  car  moving  on 
this  track  would  overlap  the  plat- 
form two  or  three  inches  and  more 
according  to  their  oscillations.  On 
alighting  from  the  train  no  one 
had  told  plaintiff  where  to  go.  It 
was  a  dark,  hazy  evening.  When 
plaintiff  came  out  on  the  platform 
a  cabman  approached  and  was 
engaged.  He  took  one  of  plain- 
tiff's bags,  which  was  standing  on 
the  outer  edge  of  the  platform, 
and  carried  it  toward  his  cab, 
which  was  standing  a  few  feet 
away,  leaving  plaintiff  standing 
on  the  platform  facing  the  east. 
As  the  cabman  opened  the  door  of 
his  cab  one  of  defendant's  trains 
passed  between  him  and  the  plat- 
form at  an  unusually  rapid  rate. 
Plaintiff  was  struck  by  this  train 
and  received  the  injuries  com- 
plained of.  It  appeared  that  plain- 
tiff did  not  know  of  the  existence 
of  the  track  on  which  the  train 
was  moving,  and  did  not  see  the 
train  before  being  struck.  It  also 
appeared  that  the  cabman  did  not 
see  the  train  before  it  passed  and 
did  not  know  of  its  approach;  nei- 
ther he  nor  plaintiff  heard  a  bell 
or  whistle  sounded.  The  case  was 
submitted  to  the  jury,  and  a  ver- 
dict was  rendered  for  plaintiff. 

Henry  H.  Anderson^  for  applt. 

Denis  McMation,  for  respt. 

Held,  No  error;  that  plaintiff 
having  been  brout<ht  into  the  de- 
pot by  one  of  its  owners  was  enti- 
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tied  to  a  safe  passage  out  of  it,  so 
that  he  could  continue  his  journey 
to  his  place  of  destination,  and  he 
had  a  right  to  act  upon  the  assump- 
tion that  every  necessary  and  rea- 
sonable precaution  would  betaken 
by  its  proprietors  to  make  it  safe. 
He  had  a  right  to  regard  the  plat- 
form as  a  safe  and  proper  place. 
50  N.  Y.,  60.  It  was  negligence 
on  the  part  of  defendant  to  bring 
without  notice  a  train  at  such  a 
rate  of  speed  up  to  a  station  among 
incoming  and  outgoing  passen- 
gers, especially  when  the  cars 
brought  up  were  so  constructed  as 
to  sweep  a  portion  of  the  platform 
provided  for  passengers. 

The  injuries  complained  of  were 
inflicted  by  a  corporation  organized 
under  the  laws  of  Connecticut.  Up- 
on the  trial  plaintiff  was  permitted, 
against  defendant's  exception,  to 
read  in  evidence  portions  of  the 
st>atutes  of  that  State  which  relate 
to  the  running  of  railroad  trains, 
stating  that  he  offered  them  as 
bearing  upon  the  issue  as  to  de- 
fendant's negligence.  The  court 
refused  to  charge  that  the  jury 
were  not  to  be  influenced  by  the 
statutes. 

Heldj  No  error. 

Plaintiff  offered  in  evidence  a 
photograph  representing,  as  he 
claimed,  the  locus  in  quo  of  the 
accident.  He  testified,  on  being 
cross-examined  by  defendant's 
counsel,  that  he  did  not  make  the 
photograph  and  did  not  know 
from  what  point  it  was  taken. 
The  photograph  was  objected  to 
generally  and  the  objection  over- 
ruled. 

Heldy  No  error;  that  if  the  pho- 


tograph was  a  fair  representation 
of  the  premises  it  was  admissible 
as  an  aid  to  the  investigation,  as 
much  so  as  a  map  or  other  dia- 
gram, and  served  in  like  manner 
to  explain  or  illustrate,  and  apply 
testimony.     103  N.  Y.,  601. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Danforth^  J.  All 
concur,  except  Earlj  J.,  not  voting. 


COMMON  CARRIERS. 

N.  Y.  Court  of  Appeals. 

Furman,  appli.j  v.  The  Union 
Pacific  RR.  Co.,  respt. 

Decided  Oct.  4,  1887. 

It  is  the  duty  of  a  carrier  to  ascertain 
whether  a  bill  of  lading  was  delivered  to 
the  shipi>er,  and  if  so  he  should  retain  the 
proi>erty  untU  demanded  by  one  clainiiTig 
under  that  title. 

Plaintiff  shipped  goods  marked  "  Y.  Order 
notify  Z.  Bros.,"  and  took  bill  of  lading 
for  same.  Defendant  received  the  goods 
and  forwarded  them  in  course  of  transit 
without  notice  of  the  contents  of  the  bill 
of  lading  except  a  transfer  sheet  stating 
the  consignee  to  be  •*  Y.  Order  Hup,  Z. 
Bros. "  Defendant  delivered  the  goods  on 
order  of  Z.  Bros,  without  production  of 
the  bill  of  lading  Held,  That  it  was  lia- 
ble  for  conversion;  that  the  word  "no- 
tify" was  a  plain  notice  that  Z.  Bros, 
were  not  the  consignees,  and  as  no  one 
was  named  in  the  bill  of  lading  no  deliv- 
ery should  have  been  made  to  any  one 
who  did  not  produce  it. 

Reversing  S.  C,  21  W.  Dig.,  204. 

This  action  was  brought  to  re- 
cover for  the  conversion  of  100  bags 
of  peanuts.  It  appeared  that  on  Feb. 
25,  1880,  the  peanuts  in  question 
were  shipped  by  plaintiff's  assign- 
ors at  Norfolk   delivered  to  the 
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Baltimore  Steam  Packet  Company 
for  shipment  to  Denver.  That  a 
bill  of  lading  was  given  to  the 
shippers,  which,  after  reciting  the 
receipt  of  the  peanuts  and  their 
weight  and  the  freight,  was  in 
these  words :  ' '  Marked  Y.  Order 
notify  Zucca  Bros,  to  be  trans- 
ported to  Denver,  CoL,  he  or  they 
paying  freight  for  the  same,"  etc. 
The  peanuts  were  in  the  course  of 
transportation  delivered  to  defend- 
ant. No  bill  of  lading  or  copy 
thereof,  or  notice  that  one  had 
been  issued,  was  received  with 
them.  The  preceding  carrier  did, 
however,  deliver  to  defendant  with 
the  peanuts  a  transfer  sheet,  which 
contained  this  entry:  ''Consignee 
*Y,' order  Hup,  Zucca  Bros."  A 
way-bill  was  made  by  defendant's 
agents  at  the  forwarding  station 
and  sent  to  the  receiving  station, 
which  contained  the  same  entry. 
Under  a  column  therein  headed 
'  *  Consignee  and  Destination  "  only 
the  destination  was  given.  No 
other  writing  or  bill  of  lading  or 
notification  as  to  the  ownership 
or  disposition  of  the  goods  was  re- 
ceived by  defendant.  It  delivered 
them  to  Zucca  Bros,  upon  their 
order,  without  the  production  or 
surrender  of  the  bill  of  lading  for 
the  same.  The  peanuts  were  sub- 
sequently demanded  by  shippers. 
Defendant  prior  to  the  delivery  to 
Zucca  Bros,  had  no  actual  notice 
of  the  delivery  of  the  receipt  to 
the  shippers  or  of  its  contents  and 
had  no  actual  notice  or  knowledge 
of  any  right  or  interest  or  owner- 
ship in  the  goods  or  of  their  in- 
tended disposition  than  as  notified 
by  the  transfer  sheet  received  from 


the  preceding  carrier.  It  appeared 
that  after  the  peanuts  were 
shipped  the  shippers  drew  a  draft 
on  Zucca  Bros,  for  the  amount, 
which  they  attached  to  the  bill  of 
lading  which  they  had  indorsed, 
and  that  upon  the  draft  being  for- 
warded for  collection  payment 
was  refused  and  the  draft  arid  the 
bill  of  lading  were  returned  to  the 
shippers.  Plaintiff  demanded  the 
goods  of  defendant  and  the  de- 
mand was  refused. 

Robert  L,  Harrison^  for  applt. 

Oeorge  H.  Adams,  for  respt. 

Heldj  That  defendant  was  liable 
for  conversion ;  that  the  word 
''notify"  as  used  in  the  bill  of 
lading  was  a  plain  notice,  in  the 
absence  of  further  directions;  that 
Zucca  Bros,  were  not  the  con- 
signees, and  as  no  one  was  named 
in*  the  bill  of  lading  no  delivery 
should  have  been  made  to  any  one 
who  did  not  produce  it;  that  it 
was  defendant's  duty  to  make  in- 
quiries before  making  the  delivery, 
and  it  was  not  protected  by  the 
papers  received  from  its  immedi- 
ate predecessor. 

The  law  will  allow  no  excuse  for 
a  wrong  delivery  by  a  common 
carrier  except  the  fault  of  the 
shipper,  and  when  there  is  any 
doubt  and  it  can  be  determined  by 
documentary  evidence  its  produc- 
tion should  be  required.  Hutch- 
inson on  Carriers,  §  130;  Angell  on 
Carriers  (5th  ed.),  §  324. 

It  is  the  duty  of  a  carrier  to 
ascertain  whether  a  bill  of  lading 
was  delivered  to  the  shipper,  and 
if  so  he  should  retain  the  prop- 
erty until  demanded  by  one  claim- 
ing under  that  title.    44  N.  Y.,  136; 
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9  M.  G.  &  S.,  296;  4  E.  &  B.,  219; 
5S  N.  H.,  503. 

Order  of  General  Term,  revers- 
ing judgment  for  plaintiff,  re- 
versed, and  judgment  affirmed. 

Opinion  by  Peckham,  J.  All 
concur,  except  Danforthj  J.,  not 
sitting. 

TRADEMARK. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Henry  Schmid,  applt.,  v.  Chas. 
Maeurer,  respt. 

Decided  June  18,  1887. 

An  action  to  restrain  the  infringement  of  a 
trademark  may  be  maintained  by  one 
who  owns  or  controls  the  goods  protected 
by  such  trademark;  it  is  not  necessary 
that  he  be  the  manufacturer  of  them. 

Evidence  sufficient  to  show  an  infringe- 
ment. 

Appeal  from  judgment  dismiss- 
ing complaint  on  the  merits. 

Action  to  restrain  the  alleged 
infringement  of  a  trademark. 
Both  parties  are  engaged  in  the 
sale  of  a  liquid  medical  prepara- 
tion first  made  early  in  the  pres- 
ent century  by  one  S.,  at  Sals- 
unger,  and  still  manufactured  in 
that  town  by  a  corporation  from 
which  plaintiff  has  acquired  the 
exclusive  right  to  sell  the  com- 
pound as  prepared  by  it  in  this 
country.  Defendant  learned  ttie 
composition  of  this  medicine  when 
at  work  from  the  apothecary  who 
then  made  it  at  Salsunger  thirty 
years  ago.  Defendant  has  stamped 
the  name  of  the  Salsunger  Com- 
pany in  an  abbreviated  form  on 
the  capsules  of  his  bottles  with  a 
symbol  and  motto  corresponding 


to  those  on  plaintiff's  bottles,  and 
his  cautionary  notices  within  the 
wrappers  are  similar  to  those  of 
plaintiff. 

Antonio  Knauthy  for  applt. 

Sidney  H  Stuart^  for  respt. 

Heldj  That  there  is  no  reason 
apparent  why  defendant  may  not 
lawfully  manufacture  this  medi- 
cine and  offer  it  for  sale,  so  long 
as  he  does  not  endeavor  to  deceive 
purchasers  as  to  its  origin  by  sim- 
ulating the  distinguishing  marks 
adopted  by  plaintiff  for  the  medi- 
cine made  by  the  German  corpor- 
ation. 

While  I  agree  with  the  learned 
judge  that  the  words  '^cUlgemeine 
fiusstinctur^^  as  applied  to  this 
compound  do  not  constitute  a 
trademark,  I  think  the  name  of 
the  Salsunger  Company  does.  Its 
use  serves  to  indicate  that  the 
article  is  manufactured  at  a  par- 
ticular establishment,  a  fact  which 
may  well  be  influential  with 
buyers.  100  U.  S.,  617.  The  re- 
semblance between  the  bottles  of 
defendant  and  plaintiff  is  such  as 
readily  to  mislead,  and  entitles 
plaintiff  to  the  intervention  of  the 
court,  although  he  is  not  himself 
the  manufacturer  of  the  goods  be 
desires  to  protect.  It  is  sufficient 
if  he  owns  or  controls  them.  96 
U.  S.,  245.  Defendant's  caution- 
ary notices  within  the  wrappers 
around  the  bottles  seem  equally 
designed  for  deceptive  purposes. 

Defendant  is  at  liberty  to  repre- 
sent that  the  medicine  he  makes 
and  sells  is  the  same  in  chai'acter 
and  composition  as  that  formerly 
prepared  by  Dr.  S.  in  Germany,  if 
such  be  the  fact.    He  should  not, 
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however,  be  permitted  to  use  de- 
vices which  tend  to  create  the 
false  impression  that  his  com- 
pound is  manufactured  by  or  for 
the  foreign  corporation  which 
makes  plaintiff's  medicine.  Not- 
withstanding defendant's  claim 
upon  the  trial  that  he  had  given 
up  the  employment  of  these  de- 
vices an  injunction  in  respect 
thereto  might  properly  have  been 
awarded.    13  Blatch.,  234. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Bartlettj  J.;  Van 
Brunt,  P. J. J  and  Lawrence,  J., 
concur. 


SALE.    CONTRACT. 

N.  Y.  Court  of  Appeals. 

Pope  et  al.,  respts.,  v.  The  Terre 
Haute  Car  &  Mfg.  Co.,  applt 

Decided  Oct.  4,  1887. 

A  contract  of  sale  which  BpecifieB  no  time 
for  delivery  is  in  legal  effect  an  engage- 
ment to  deliver  within  a  reasonable  time; 
and  a  complaint  in  an  action  on  such 
contract  by  the  seller  which  fails  to  al- 
lege a  tender  within  a  reasonable  time  is 
defective. 

Such  defect  is  not  waived  because  the 
objection  is  not  taken  by  demurrer  or 
answer. 

This  action  was  brought  to 
recover  the  purchase  price  of  800 
tons  of  iron.  The  complaint  alleged 
that  plaintiff  duly  ordered  the  ship- 
ment ;  that  the  iron  arrived  and 
that  plaintiffs  notified  defendant 
and  tendered  delivery  and  de- 
manded payment,  but  contained 
no  averment  when  it  arrived  or 
was  tendered,  or  when  by  the  con- 
tract it  was  to  be  delivered,  or  that 
delivery  was  tendered   within  a 

Vol.  27— No.  8b. 


reasonable  time.  No  time  for  the 
delivery  of  the  iron  is  mentioned 
in  the  written  contract.  On  the 
opening  of  the  case  defendant's 
counsel  moved  to  dismiss  the  com- 
plaint on  the  ground  (1),  that  it 
did  not  allege  when  the  contract 
was  to  be  performed;  and  (2),  that 
it  did  not  allege  performance,  or 
offer  or  tender  of  performance, 
within  the  time.  The  motion  was 
denied. 

Stephen  O.  Lockwood,  for  applt. 

WiUiam  W.  NiUs,  for  respts. 

Hdd,  Error ;  that  the  time  for 
performance  not  having  been  men- 
tioned in  the  contract,  it  was  in 
legal  effect  an  engagement  on  the 
part  of  plaintiffs  to  deliver  within 
a  reasonable  time,  Benj.  on  Sales, 
683,  note;  2  Pars,  on  Con.,  535; 
that  plaintiffs'  promise  to  sell  and 
deliver  the  iron,  and.  defendant's 
promise  to  receive  and  pay  for  it, 
were  mutual  and  concurrent,  and 
neither  party  can  maintain  an  ac- 
tion against  the  other  for  a  breach 
of  the  contract  without  proving 
performance  on  his  part.  9  Wend. , 
136. 

Also  held,  That  the  defect  in  the 
complaint  was  not  waived  because 
the  objection  was  not  taken  by  de- 
murrer or  answer.    Code,  §  499. 

Also  held,  That  the  plaintiffs 
not  having  applied  for  an  amend- 
ment, but  having  taken  the  risk  of 
the  sufficiency  of  the  complaint, 
cannot  on  this  appeal  be  relieved. 
76  N.  Y.,  897;  id.,  420. 

Judgment  of  Qeneral  Term,  af- 
firming judgment  for  plaintiffs, 
reversed,  and  new  trial  ordered. 

Opinion  by  Andrews,  J.  All 
concur. 
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MASTER  AND  SERVANT. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Edward  Hansen,  respl.^  v.  The 
Trustees  of  the  N.  Y.  &  Brooklyn 
Bridge,  applts. 

Decided  June  18,  1887. 

The  foreman  of  a  gang  of  workmen  is  a 
feUowHBervant  with  them  so  far  as  in- 
juries caused  by  his  carelessness  are  con- 
cerned, and  the  master  is  not  liable  for 
such  injuries  unless  the  foreman  was  in- 
oomi>etent  for  the  place  and  the  master 
did  not  use  due  care  in  selecting  him  for 
this  employment. 

Evidence  insufficient  to  show  incom- 
petency. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Plaintiff  was  injured  while  at 
work  on  the  bridge  while  in  the 
employ  of  defendants.  He  was 
one  of  a  gang  of  men  of  which  one 
H.  was  the  foreman,  and  it  was 
charged  that  the  injury  was  due 
to  the  incompetency  and  careless- 
ness of  H. 

The  only  evidence  claimed  to 
show  incompetency  was  that  of  a 
fellow-servant  who  stated  that  he 
knew  H.  and  what  work  he  per- 
formed while  there  and  his  capacity 
for  doing  work,  and  in  answer  to  a 
question  as  to  his  efficiency  and 
carefulness  as  a  foreman  stated, 
"  I  don't  believe  he  was  competent 
to  be  a  foreman,  because  there 
was  a  little  man  in  his  gang  that 
used  t'j  take  charge  of  his  work." 
A  motion  to  dismiss  the  case  was 
denied  and  the  case  submitted  to 
the  jury  which  rendered  a  verdict 
for  plaintiff. 

John  L.  Hillj  for  respt. 


W.  N.  DykmaUj  for  applts. 

Held,  Error.  The  cases  of  Cris- 
pin V.  Babbitt,  81  N.  Y.,  516,  and 
Newbauer  v.  RR.,  101  id.,  607, 
seem  to  hold  that  H.,  although 
foreman  of  the  gang  in  which 
plaintiff  was  working,  is  to  be  re- 
garded as  a  fellow- workman,  and 
that  plaintiff's  injuries  were  due  to 
the  carelessness  of  a  fellow- ser- 
vant, and  that  defendants  are  not 
liable  in  this  action  unless  H.  was 
incompetent  for  the  position  he 
held  and  defendants  had  not  used 
due  care  in  selecting  him  for  this 
employment.  The  mere  fact  that 
an  accident  has  happened  or  that  a 
man  has  been  careless  upon  one 
occasion  does  not  of  itself  show  in- 
competency; some  other  or  addi- 
tional proof  is  necessary. 

The  witness  did  not  base  his 
judgment  on  what  he  had  seen  H. 
do,  or  the  character  of  H.'s  work, 
but  simply  on  what  somebody 
else  did.  He  had  been  associated 
with  H.  for  nine  months  at  least, 
and  pretended  to  know  his  capac- 
ity for  doing  work  and  yet 
founded  his  opinion  on  a  fact 
which  in  no  way  bore  on  the  com- 
petency of  H.  H.  had  been  a 
sailor  all  his  life,  had  been  second 
mate,  and  had  been  employed  on 
the  bridge  for  some  time,  and  he 
cannot  be  assumed  to  be  incompe- 
tent without  some  evidence  on  this 
point.  The  mere  fact  that  he  had 
only  been  a  short  time  employed 
as  foreman  raised  no  presumption 
of  incompetency.  He  had  to  begin 
at  some  time  to  be  foreman,  and 
in  view  of  his  early  life  he  might 
well  have  been  entirely  competent 
to  act  as  rigger  without  any  expe- 
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rience  on  the  bridge  at  all.  There 
does  not  seem,  therefore,  to  have 
been  any  evidence  to  go  to  the  jury 
that  H.  was  incompetent,  or  that 
defendants  were  n^ligent  in  em- 
ploying him,  and  the  motion  for 
a  dismissal  of  the  complaint  should 
have  been  granted. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  by  Van  Brunt,  P.J.; 
Macombery  J.,  concurs;  Bartlettj 
«/.,  writes  for  dismissal  of  appeal 
on  the  ground  that  defendants  be- 
ing sued  as  a  corporation  and  the 
Court  of  Appeals  having  decided 
that  they  are  not  a  corporation,  96 
N.  Y.,  427,  the  judgment  cannot 
be  enforced  against  them,  notwith- 
standing the  admission  of  in- 
corporation in  the  answer. 


PARTNERSHIP. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  Saint  Nicholas  Nat.  Bank, 
respt.j  V.  Percy  R.  King,  impl'd., 
applt. 

Decided  June  18,  1887. 

Although  as  between  themselves  the  mem- 
bers of  a  firm  may  restrict  the  rights  of 
one  partner  to  a  i)articular  branch  of  the 
business,  yet  where  such  partner  assumes 
all  the  duties  and  rights  of  a  partner  in 
aU  the  business  of  the  firm  he  is  liable  as 

•  sach  to  persons  dealing  with  the  firm ,  and 
his  liability  is  not  restricted  by  such  ar. 
rangement. 

Appeal  from  judgment  in  favor 
of  plaintiff  entered  on  verdict,  from 
order  denying  motion  for  new 
trial  and  from  order  vacating 
judgment  against  two  defendants 
entered  previous  to  trial. 


Action  on  a  promissory  note 
made  by  one  R.  and  indorsed  by 
the  firm  of  R.  &  Co.,  it  being  al- 
leged that  King  was  a  member  of 
that  firm.  The  answer  of  King 
denied  that  he  was  a  partner. 

Plaintiff  proved  the  signature 
and  indorsement  of  the  note,  and 
that  Jan.  1,  1878,  King  was  ad- 
mitted as  a  partner  in  the  firm,  his 
interest  being  limited  to  such  busi- 
ness as  he  might  directly  or  indi- 
rectly bring  to  the  firm.  He  was 
to  contribute  capital  to  carry  on 
the  business  he  might  bring  and 
receive  a  certain  proportion  of 
the  net  profits  from  said  business. 
It  appeared  that  his  capital  went 
into  the  general  bank  account ; 
that  he  signed  letters,  checks  and 
receipts  as  a  member  of  the  firm 
indiscriminately  whether  relating 
to  business  influenced  by  him  or 
not,  and  assumed  all  the  duties 
and  rights  of  a  partner  in  that 
firm.  Whatever  distinction  was 
made  as  to  the  different  interests 
of  the  firm  was  made  in  the  method 
of  keeping  the  accounts,  and  not 
in  the  method  in  which  the  busi- 
ness of  the  firm  itself  was  trans- 
acted. 

David  Wilcox,  for  applt. 

Edwin  B.  Smith,  for  respt. 

Held,  That  under  these  circum- 
stances it  was  entirely  immaterial 
as  to  third  persons  dealing  with 
the  firm  what  the  particular  ar- 
rangements in  reference  to  the 
business  of  the  firm  were.  The 
firm  between  themselves  might  re- 
strict the  rights  and  interests  of 
any  partner  to  any  particular 
branch  of  the  business.  But  such 
restriction  would  in  no  way  affect 
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his  obligations  as  a  member  of  that 
firm  to  persons  dealing  with  the 
firm.  Parties  might  form  a  co- 
partnership providing  that  one  of 
their  members  should  not  be  re- 
sponsible for  any  losses  which 
migbt  <xjcur  in  the  business  of  the 
firm  ;  but  such  an  agreement 
would  not  shield  him  from  the  ob- 
ligation of  a  partner  to  respond  to 
the  creditors  of  the  firm.  So  in 
the  case  at  bar  defendant  King 
seems  to  have  been  a  member  of 
the  firm  exercising  all  the  rights  of 
a  partner;  and  although  his  inter- 
est may  have  been  restricted  as  be- 
tween himself  and  the  other  mem- 
bers of  the  firm  by  the  limitations 
of  the  articles  of  copartnership  he 
was  still  a  partner  in  the  firm  and 
consequently  liable  for  its  debts. 

Oliphant  v.  Matthews,  16  Barb., 
608;  Bank  of  Chemung  v.  Ingra- 
ham,  58  id.,  290;  U.  S  Bank  v. 
Binney,  5  Mason,  176  ;  Palmer  v. 
Elliott,  1  Cliff.,  63;  Bank  V.  Binney, 
5  Pick.,  11;  Fosdick  v.  Van  Horn, 
40  Ohio,  459;  Hastings  v.  Hibbard, 
48  Mich.,  452,  and  Cushing  v. 
Smith,  43  Tex.,  261,  distinguished. 

In  all  the  cases  cited  it  appeared 
that  the  credit  was  given  to  the 
ostensible  partners,  and  that  at 
the  time  of  extending  the  credit 
the  creditor  had  no  knowledge  of 
the  existence  of  the  dormant 
partner.  In  the  case  at  bar  it  ap- 
pears that  plaintiff  knew  that  de- 
fendant King  was  a  member  of 
the  firm  or  had  reason  so  to 
believe,  and  it  was  with  that  un- 
derstanding that  the  credit  was 
extended  to  that  firm. 

Also  heldy  That  the  appeal  from 
the  order  setting  aside  the  judg- 


ment was  not  well  taken.  It  ap- 
pears that  the  judgment  was  en- 
tered by  mistake,  and  upon  being 
satisfied  of  that  fact  the  court  had 
a  right  to  set  aside  and  thus  re- 
heve  plaintiff  from  the  effect  of 
that  judgment  in  depriving  it  of 
its  right  of  action  against  all  the 
members  of  the  firm. 

Judgment  and  orders  afiirmed, 
with  costs. 

Opinion  by  Van  Brunt y  P.J.; 
Daniels  and  Brady ,  JJ.,  concur. 


COLLATERAL  INHERITANCE 

TAX. 

N.  Y.  Surrogate's  Court. 

In   re  estate  of  Margaret  Mc- 

Cready,  deceased. 

Decided  Oct.  5,  1887. 

Qifts,  legacies  and  distiibutive  ahaiee  of 
decedents*  estates  are  subject  to  the 
coUateral  inheritance  tax  only  when  they 
are  of  the  value  of  $600  or  upward. 

Testatrix,  who  was  a  resident  of 
New  York  County  and  died  pos- 
sessed of  property  of  the  value  of 
several  thousand  dollars,  be- 
queathed by  her  will  three  legacies 
of  $400  each  to  persons  not  within 
the  classes  exempted  from  taxa- 
tion under  Chap.  488,  Laws  of 
1885.  The  question  involved  was 
whether  said  legacies  were  liable 
to  tax. 

Hddy  That,  taking  the  act  as  a 
whole,  whatever  may  be  the  ex- 
tent of  a  testator's  possessions  such 
of  his  bequests  and  devises  as  are 
of  less  value  than  $500  are  not  sub- 
ject to  tax.  The  title  of  the  stat- 
ute is  '^  An  act  to  tax  gifts^  lega- 
cies and  coUateral  inheritances," 
and  this  title  is  well  chosen  to  in- 
dicate in  general  terms  the  pur- 
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pose  declared  by  the  legislature  in 
the  body  of  the  statute.  The  tax 
is  not  imposed  on  a  testator's  en- 
tire ^  ^  estate  "  as  such ;  it  is  imposed , 
under  certain  circumstances,  upon 
each  and  every  passing  or  devo- 
lution of  property  ordered  by  his 
will  in  favor  of  each  and  every 
beneficiary  not  within  the  excepted 
classes.  The  burden  of  this  tax 
rests  upon  such  beneficiary,  and 
not  upon  the  genei*al  estate  of  his 
testator;  apart,  therefore,  from 
any  critical  examination  of  the 
somewhat  obscure  phraseology  of 
the  statute,  it  would  seem  prob- 
able that  the  legislature  intended 
that  the  exemption  should  apply, 
not  to  such  general  estate,  but  to 
the  legacies  and  devises  which, 
save  for  such  exemption,  would  be 
subject  to  tax.  There  is  surely 
little  reasonableness  in  a  scheme 
that  would  relieve  from  taxation 
the  taker  of  a  $400  bequest,  parcel 
of  a  $150  estate,  but  would  deny 
such  relief  to  the  taker  of  a  like 
bequest,  parcel  of  an  estate  of 
more  considerable  value. 

The  contention  that  the  proviso 
relates  to  the  several  parcels  of 
property  passing  to  a  testator's 
beneficiaries  rather  than  to  the  en- 
tire property  of  the  testator  him- 
self finds  support  in  the  circum- 
stance that  the  estate  exempted  is 
not  an  estate  which  is  of  less  value 
than  $500,  but  '*an  estate  which 
may  be  valued  at  a  less  sum  than 
$500."  Valued  by  whom?  The 
answer  to  this  question  is  found 
in  §  13,  which  directs  the  appoint- 
ment of  appraisers  '*to  fix  the 
value  of  property  of  persons  whose 
estates  shall  be  subject  to  the  pay- 


ment of  such  tax;"  and,  as  has 
been  stated  already,  the  estates  of 
decedents  are  not,  as  an  entirety^ 
subject  to  tax  at  all.  The  valua- 
tion referred  to  in  §  1  is  thus  dis- 
covered to  be  the  valuation  of  ap- 
praisers, which  appraisers  are  not 
called  upon  under  the  act  to  value 
any  portion  of  a  decedent's  estate 
except  portions  passing  to  persons 
of  the  taxable  class. 

It  may  be  added  that  if  the  pro- 
viso to  §  1  was  intended  to  effect 
any  other  purpose  than  the  reUef  • 
from  taxation  of  the  recipients  of 
small  bequests,  devises  and  dis- 
tributive shares,  it  must  have  been 
intended  to  relieve  persons  upon 
whom  the  law  casts  the  labor  of 
assessing  and  collecting  the  tax 
from  performing  that  labor  in 
cases  where  only  a  petty  I'evenue 
would  result  to  the  State.  But 
how  far  is  that  object  effected  by 
the  proviso  here  in  question,  as- 
suming that  its  word  ''estate" 
means  the  estate  of  the  decedent  ? 
If  a  testator  leaving  property  of 
the  value  of  $600  or  upward  gives 
all  of  it  except  a  single  dollar's 
worth  to  person's  exempt  from  the 
tax,  and  gives  that  dollar's  worth 
to  a  person  not  exempt  the  ma- 
chinery of  the  statute  must  be  set 
in  operation  to  coHect  the  five 
cents  to  which  the  State  is  in  such 
a  case  entitled.  Herein  lies  an  ar- 
gument against  any  interpretation 
of  the  proviso  except  an  interpre- 
tation that  would  involve  the  free- 
dom from  taxation  of  the  three 
legacies  of  $400  each  in  the  case  at 
bar. 

The  legacies  are  not  taxable. 

Opinion  by    Rolliyis,  S. 
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STATUTE    OF    FRAUDS. 
MERGER. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Mary  D.  Clark,  respt.j  v.  William 
R.  Post  et  al.,  exrs.,  applts. 

Decided  July,  1887. 

An  agreement  by  an  assignee  on  a  sale  of 
real  estate  to  hold  the  money  paid  by  the 
purchaser  until  certain  claims  against  his 
title  were  settled  and  to  return  it  if  it 
turned  out  that  he  had  no  title  is  not 
within  the  statutes  of  frauds  nor  merged 
•  in  the  deed,  and  an  action  may  be  main- 
tained on  it. 

Appeal    from      judgment     for 
plaintiff,  entered  on  verdict. 

Action  to  recover  moneys  paid 
to  defendant's  testator  on  a  sale 
of  real  estate.  Testator  was  as- 
signee in  bankruptcy  of  the  firm 
of  B.  &  Son.  Pending  suit  to  set 
aside  a  deed  of  real  estate  to  Mrs. 
B.  she  conveyed  the  same  to  the 
assignee  on  condition  that  a  com- 
position proposed  should  be  carried 
out.  The  composition  fell  through. 
The  assignee,  however,  offered  the 
property  for  sale  claiming  to  have 
a  valid  title,  and  plaintiff  became 
the  purchaser.  Subsequently  tes- 
tator promised  plaintiffs  husband, 
acting  as  her  agent,  that  if  she 
would  take  the  deed  he  would  pro- 
tect her  and*  hold  the  money  until 
the  claim  of  Mrs.  B.  against  the 
property  was  decided  and  refund 
said  purchase  money  if  it  turned 
out  that  he  had  no  title.  Subse- 
quently Mrs.  B.  brought  action  in 
which  it  was  decided  that  she  had 
a  good  title  and  it  was  adjuged 
that  the  deeds  to  the  assignee  and 
to  plaiutiflf  were  void.  The  jury, 
on  sufficient  evidence,  found  the 


above  facts.  It  is  claimed  that  the 
agreement  made  by  the  assignee 
was  merged  in  the  deed. 

Billings  &  Cardoza,  for  applts. 

Marsh,    Wilson  &  WalliSy   for 
respt. 

Held,  Untenable.  It  is  a  well 
settled  rule  that  the  statute  of 
frauds  shall  never  be  held  as  an  in- 
strument of  fraud  and  oppression, 
and  it  seems  that  to  apply  the  stat- 
ute rigorously  to  this  case  would 
be  to  do  both  these  things.  These 
parties  were  dealing  on  the  basis 
that  the  assignee  held  a  valid  title. 
Plaintiff  meant  to  take  no  chances 
respecting  the  title.  If  she  ob- 
tained no  title  she  was  to  have  her 
money  back  again.  The  assignee 
meant  that  she  should  take  no 
chances;  unless  he  meant  to  cheat 
her,  he  intended  to  give  her  money 
back  to  her  if  he  gave  her  no  title. 
He  took  the  money  on  the  express 
understanding  that  it  was  not  ab- 
solutely his  property,  and  would 
not  be  until  the  question  of  title 
was  settled.  Until  that  point  was 
determined  the  assignee  was  the 
mere  custodian  of  her  money,  her 
trustee  of  the  money,  having  a 
purely  contingent  interest  in  it. 
Thei*e  was  no  trust  in  the  land. 
They  did  nothing  with  the  land. 
The  deed  did  not  reach  the  land. 
The  trust  related  to  the  money. 
The  statute  forbids  no  such  trust 
as  that.  Here  was  a  clear  agree- 
ment for  the  trust  of  the  money 
and  it  was  paid  over  for  that  pur- 
pose. 

There  is  still  another  view;  that 
here  was  a  mutual  mistake  of  fact 
between  these  parties.  Both  as- 
sumed title  in  the  assignee  when 
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the  fact  was  that  he  had  no  title 
at  all.  His  muniments  of  title 
were  void.  They  were  deceptive. 
Grant  that  he  acted  in  good  faith, 
as  plaintiff  undoubtedly  did,  the 
result  shows  a  mutual  mistake 
about  the  very  existence  of  the 
subject  of  the  contract,  i..  e.,  the 
title  to  the  land.  I  think  plaintiff's 
proposition  that  the  agreement, 
though  by  parol,  was  collateral  to 
the  writing  and  was  not  within 
the  statute  is  sound. 

Judgment  affirmed,  with  costs. 

Opinions  by  Pratt  and  Dykmariy 
JJ.;  Bamardj  P.J.,  concurs. 


AMENDMENT.    LACHES. 
N.  Y.  CouBT  OF  Appeals. 
The     Bowker    Fertilizer    Co., 
applt.j  V.  Cox,  respt. 

Decided  Oct.  4,  1887. 
A  judgment  was  recovered  by  plaintiff  for 
the  proceeds  of  two  notes  given  to  de- 
fendant for  sale  and  claimed  to  have 
passed  out  of  his  hands.  Learning  that 
this  was  tmtrae  as  to  one  of  the  notes, 
plaintiff  had  his  judgment  set  aside  and 
subsequently  brought  this  action  for  con- 
version of  the  other  note.  Before  the 
trial  and  a  year  after  setting  aside  the 
former  judgment  the  complaint  in  that 
action  was  amended  so  as  to  include 
only  the  note  not  involved  in  this  action. 
Held^  That  the  amendment  was  too  late; 
that  on  learning  of  the  facts  plaintiff 
was  bound  to  elect  as  to  his  remedy  and 
to  amend  promptly. 

Plaintiff  brought  an  action  to 
recover  the  proceeds  of  two  notes 
entrusted  to  defendant  for  sale 
and  unaccounted  for  by  him,  and 
in  reliance  upon  his  statement  that 
both  had  passed  out  of  his  posses- 
sion, which  was  subsequently  found 
to  have  been  untrue  as  to  one  of 
<the  notes.  In  April,  1882,  judg- 
ment was  entered  in  said  action. 


no  answer  having  been  interposed, 
for  the  amount  of  both  notes,  and 
proceedings  supplemental  to  exe- 
cution were  soon  after  instituted. 
Upon  defendant's  examination  his 
misstatement  as  to  one  of  the 
notes  was  developed,  and  on  May 
23,  1882,  plaintiff  knew  all  the 
facts.  Plaintiff  caused  its  judg- 
ment to  be  vacated  to  ascertain 
the  true  amount  for  which  it 
should  be  entered.  It  was  not  en- 
tered again  and  the  action  re- 
mained pending  and  the  default 
continued  when  the  present  action 
was  brought  for  the  conversion  of 
the  note  still  remaining  in  defend- 
ant's hands.  Plaintiff  procured 
an  order  for  a  commission  and  a 
reference  to  examine  defendant 
relative  to  his  dealing  with  the 
notes,  and  in  Oct.,  1882,  sum- 
moned the  defendant  to  such  ex- 
amination. The  present  action 
was  commenced  after  that.  The 
pendency  of  the  first  action  was 
pleaded  as  a  defense  thereto.  On 
May  23,  1883,  eight  days  before 
the  trial  thereof  and  after  notice 
of  trial  had  been  served,  the  com- 
plaint in  the  first  action  was 
amended  so  as  to  limit  it  to  that 
note  alone  which  was  not  involved 
in  the  present  action. 

John  L.  Hill,  for  applt. 

John  jB.  Dos  PassoSy  for  respt. 

Held,  That  in  May,  1882,  when 
defendant's  misstatement  as  to 
the  note  for  the  conversion  of 
which  the  present  action  was 
brought  was  developed,  plaintiff 
was  bound  to  elect  between  the 
then  existing  action  and  the  pres- 
ent; that  the  amendment  of  the 
complaint  in  the  first  action,  in 
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May,  1883,  came  too  late  to  have 
any  effect ;  it  should  have  been 
made  properly  after  the  need  of  a 
choice  of  remedies  became  appa- 
rent.    17  Hun,  69. 

It  appeared  that  when  the  mo- 
tion to  vacate  the  first  judgment 
was  made,  defendant  was  impris- 
oned under  an  order  of  arrest 
issued  in  the  action  in  which  that 
judgment  was  recovered.  No  ex- 
ecution against  his  person  had 
then  been  issued  or  served.  The 
court  required  plaintiff  to  stipu- 
late, as  a  condition  of  vacating 
the  judgment,  that  the  defendant 
should  ^'be  permitted  to  make 
application  to  the  court  for  his 
discharge  at  the  time  when  he 
would  have  been  entitled  to  make 
such  application  if  said  judgment 
had  not  been  vacated,  and  if  an 
execution  against  his  body  had 
been  duly  issued  thereon." 

Hddy  That  this  condition  did 
not  convert  the  order  of  arrest 
into  a  body  execution.  Its  pur- 
pose and  effect  was  to  permit  a 
motion  for  a  discharge  at  a  speci- 
fied time,  and  to  prevent  an  an- 
swer to  the  motion  at  such  date 
that  no  body  execution  had  been 
served;  but  the  resultant  discharge 
was  from  arrest  under  the  order 
and  that  alone,  and  could  not  have 
the  effect  to  discharge  and  satisfy 
an  indefinite  cause  of  action  which 
had  not  as  yet  ripened  into  a  judg- 
ment. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed  upon  first  ground 
stated. 

Opinion  by  Finchj  J.  All  con- 
cur. 


NEGLIGENCE.    PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Sophia  Schreiber,  respt,  v.  The 
Twenty-third  St.  RR.  Co.,  applt. 

Decided  July,  1887. 
A  charge  is  not  to  be  judged  by  an  isolated 
sentence  seTered  from  its  connection  with 
the  balance  of  the  charge,  but  by  its  gen- 
eral scope  and  the  effect  it  must  have  bad 
on  the  jury.  If  it  is  evident  that  the 
jury  could  not  have  been  misled  and  the 
real  issue  was  properly  submitted,  the 
verdict  must  stand  notwithstanding  some 
erroneous  expressions  in  the  charge. 

Appeal  from  judgment  in  favor 
of  plaintiff  entered  on  verdict. 

Action  to  recover  damages 
caused  by  the  sudden  starting  of 
a  car  of  defendant  while  plaintiff 
was  alighting  from  it.  There  was 
evidence  that  one  of  the  horses  at- 
tached to  the  car  was  restless  and 
suddenly  started,  causing  the  car 
to  swing  round  and  strike  plaintiff. 

The  court  charged  that  "if 
through  a  defect  in  this  turn  table 
or  a  fractious  or  restless  horse,  or 
any  inattention  on  the  part  of  the 
driver,  this  car  was  moved  in  such 
a  way  as  to  throw  plaintiff  upon 
the  ground,  then  defendants  failed 
in  their  duty  toward  her,  and  that 
would  be  negligence  which  would 
make  them  responsible  for  her  in- 
jury." The  charge  concluded  as 
follows :  ' '  Plaintiff  must  prove  her 
case,  if  she  leaves  it  doubtful  she 
is  not  entitled  to  recover;  she  must 
prove  these  facts  to  which  I  have 
directed  your  attention,  namely, 
that  this  injury  was  caused  solely 
by  the  carelessness  of  the  driver  or 
the  persons  in  charge  of  the  car." 

The  court  refused  to  charge  the 
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following  request:  ''If  the  move- 
ment of  the  car  was  occasioned  by 
a  sudden  and  unexpected  move- 
ment of  the  horse  which  happened 
notwithstanding  the  driver's  care 
and  attention  to  his  duties,  then 
the  occurrence  was  one  that  the 
law  designates  as  an  unavoidable 
accident,  and  the  verdict  must  be 
for  defendants." 

Held,  That  the  mere  fact  that 
the  horse  suddenly  became  frac- 
tious or  restless  was  noi  enough, 
standing  alone,  to  charge  defend- 
ant with  negligence.  It  is  true 
that  defendant  was  bound  to  use 
safe  and  suitable  means  of  draw- 
ing the  cars,  but  if,  without  any 
notice  of  the  fact  that  the  disposi- 
tion of  the  horse  was  fractious  or 
restless  and  while  the  driver  was 
careful  and  attentive  to  his  duties, 
a  sudden  and  unexpected  move- 
ment of  the  horse  occurred,  in  such 
case  defendant  would  not  be  liable. 
There  was  no  contention  that  the 
horse  was  unsuited  to  the  service, 
and  it  was  the  sole  defence  that 
the  accident  was  occasioned  solely 
by  such  unexpected  movement  of 
of  the  horse.  The  vice  of  the 
charge  rests  solely  on  the  use  of 
the  word  "or"  instead  of  ''and  " 
before  the  words  **  fractious  and 
restless,"  which  might  have  per- 
mitted the  jury  to  infer  that  such 
unexpected  movement  of  the  horse 
was  sufficient  alone  to  charge  de- 
fendant. 

That  the  request  to  charge  was 
proper  and  ought  to  have  been 
granted  unless  the  point  had 
already  been  covered  by  the  charge. 
But  upon  a  careful  reading  of  the 
whole  charge  we  think  it  is  evi- 

Vol.  27- No.  9. 


dent  the  jury  could  not  have  been 
misled  to  the  prejudice  of  defend- 
ant. A  charge  is  not  to  be  judged 
by  an  isolated  statement  severed 
from  its  connection  with  the  bal- 
ance of  the  charge,  but  by  its  gen- 
eral scope  and  the  effect  it  must 
have  had  upon  the  jury.  If  it  is 
evident  thai  the  jury  could  not 
have  been  misled  and  that  the  real 
issue  was  properly  submitted  to 
the  jury  the  verdict  must  stand 
notwithstanding  some  erroneous 
expressions  in  the  charge.  The 
judge  having  stated  to  the  jury 
that  plaintiff  could  not  recover 
unless  they  found  that  personal 
carelessness  on  the  part  of  the 
driver  was  the  sole  cause  of  the 
injury,  it  was  not  error  to  refuse  to 
charge  as  requested.  The  charge, 
as  finally  made,  excluded  the  state- 
ment previously  made  that  the  use 
of  a  fractious  horse  might  impose  a 
hability  on  defendant. 

Judgment  affirmed,  with  costs. 

Opinion  by  Pratt ^  J.;  Barnard, 
P.t/.,  and  Dykmariy  */.,  concur. 


NEGLIGENCE. 

N.  T.  Supreme  Court.    Generai^ 
Term.    Second  Dept. 

William  Jackson,  respt.,  v.  Geo. 
D.  Eighmie,  applt. 

Decided  July,  1887. 

Where  property  was  left  by  plaintiff  on 
defendant's  premises  and  failed  to  find 
them  a  year  afterward,  defendant  giving- 
him  fnll  permission  to  search,  Held,  That 
in  the  absence  of  proof  of  conversion  or 
destruction  or  of  defendant's  careless^ 
ness,  defendant  was  not  liable. 

Appeal  from  judgment  of  Coun- 
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ty  Court,  afiSrmiDg  judgment  of 
justice  of  the  peace. 

Action  to  recover  the  value  of 
certain  personal  property,  based 
on  a  charge  of  their  loss  or  de- 
43truction  by  defendant's  negli- 
gence. Plaintiff  was  a  veterinary 
Burgeon,  who  occupied  an  office 
furnished  by  defendant.  On  leav- 
ing the  office  in  July,  1885,  he  left 
behind  certain  surgical  instru- 
ments and  medicines.  The  day 
before  this  action  was  commenced 
he  requested  a  delivery  of  them, 
to  which  defendant  replied  re- 
questing him  to  come  and  take 
them  away.  They  went  together 
to  the  premises  and  made  some 
search  but  failed  to  find  it,  and 
defendant  gave  him  full  permis- 
sion to  come  at  any  time  and 
search  and  take  away  any  prop- 
erty of  his  he  could  find. 

O.  &  O.  H.  Williams  J  for  applt. 

J.  V.  W.  Doty,  tot  respt. 

Heldj  That  defendant  was  not 
liable  for  the  loss.  The  property 
was  voluntarily  left  by  plaintiff  in 
a  place  of  safety  subject  to  his 
own  control,  and  could  have  been 
removed  by  him  at  any  time.  It 
was  not  in  the  personal  possession 
of  defendant  and  nothing  but 
proof  of  gross  carelessness  and 
negligence  would  render  him  lia- 
ble for  its  loss.  There  is  no  proof 
of  its  loss  or  destruction,  and  so 
there  is  no  proof  of  negligence 
respecting  the  same,  and  it  is  not 
even  claimed  that  the  same  is  now 
in  the  possession  or  under  the  con- 
trol of  defendant.  All  the  case 
shows  at  most  is  that  plaintiff  left 
some  articles  of  personal  property 
in  the  office  of  defendant  and  failed 


to  find  them  there  when  be  looked 
for  them  more  than  a  year  after- 
ward. No  proof  of  conversion  or 
destruction  or  carelessness  of  de- 
fendant, and  ample  opportunity  to 
search  for  the  same  afforded  by 
defendant,  who  expressed  his  de- 
sire for  their  removal  from  his 
office.  The  testimony  fails,  there- 
fore, to  place  defendant  in  the 
wrong  or  to  cast  upon  him  any 
liability. 

Judgment  reversed,  with  costs. 

Opinion  by  Dykman,  J.;  Bar- 
nard, P.J.y  and  Pratt y  J".,  concur. 


FORECLOSURE.    SALE. 

N.  Y.  SuPREicE  Court.    Qensral 
Tkbm .    Second  Dbpt. 

Stephen  Tabor  v.  Maria  A.  Brun- 
dage. 

Decided  July,  1887. 

Whether  a  requirement  in  the  terms  of 
sale  that  the  purohaser  should  pay  twen- 
tj-Uve  per  cent,  on  his  bid  at  the  sale 
instead  of  ten  was  so  unreasonable  as  to 
justify  an  order  for  a  resale  depends  on 
all  the  surrounding  circumstances. 

Giicumstanoes  su£S.cient  to  require  such 
payment. 

Appeal  from  order  denying  mo- 
tion for  a  resale. 

Action  of  foreclosure.  The 
premises  have  been  sold  three 
times;  at  the  first  sale  $7,400  was 
bid,  but  there  being  a  misappre* 
hension  as  to  the  size  of  the  lot  the 
purchaser  refused  to  complete  and 
a  second  sale  was  had  for  $2,050. 
The  second  purchaser  also  failed 
to  pay  his  bid,  and  a  third  sale  was 
had  for  $2, 500. 

There  is  no  charge  of   irregu- 
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larity  or  unfairness  in  the  last  sale, 
but  objection  is  made  to  the  re- 
quirement of  twenty-five  per 
cent,  on  the  amount  bid  instead 
often. 

Charles  H.  Ltiscomby  for  plflf. 

J,  T.  Marean,  for  deft. 

Held,  Tbat  the  request  was 
properly  refused.  Whether  the 
demand  for  the  payment  of  twen- 
ty-five per  cent,  was  so  unreason- 
able as  to  justify  the  exercise  of 
the  discretion  of  the  court  in  di- 
recting a  resale  depends  upon  all 
the  surrounding  circumstances. 
Three  times  the  purchasers  had 
failed  to  pay  their  bids  and  com- 
plete their  purchase.  The  last  two 
times  there  seemed  to  be  no  suffi- 
cient reason  for  such  failure,  and 
it  was  quite  inexpensive  to  the 
purchaser.  It  was  quite  desirable 
to  terminate  fruitless  efforts  to 
bring  a  sale  of  the  property  to 
consummation,  and  one  effectual 
means  to  the  accomplishment  of 
that  end  would  be  the  require- 
ment of  such  a  deposit  by  the  pur- 
chaser as  would  operate  as  an  in- 
ducement to  pay  the  balance  and 
receive  a  deed .  Pecuniary  interest 
is  a  powerful  incentive  to  action, 
and  an  appeal  to  the  motives 
which  actuate  men  in  matters  of 
business  was  neither  unwise  nor 
oppressive  in  this  case.  The  bid 
seems  to  be  the  value  of  the  prop- 
erty and  is  nearly  five  hundred 
dollars  above  the  amount  bid  on 
the  second  sale.  Besides  this 
there  have  been  expenses  incurred 
in  reliance  on  the  last  sale  which 
should  in  fairness  be  borne  by  the 
property  in  case  of  another  sale, 
which    would   materially    reduce 


any  possible  advance  realized  on 
another  sale. 

Order  affirmed. 

Opinion  by  Dykman,  J.;  Bar- 
uardy  P.J.,  and  Pratt y  J.,  concur. 


EMINENT  DOMAIN.    AWARD. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

In  re  petition  of  Hubert  0. 
Thompson,  comr. 

Decided  July,  1887. 

Under  Chap.  490.  Laws  of  1888,  an  award 
for  the  taking  of  lands  is  to  include  the 
entire  amount  awarded  to  a  party  affected 
thereby,  and  it  is  not  necessary  to  state 
separately  the  .sums  awarded  for  lands 
taken  and  for  damages  to  contiguous 
lands. 

Mere  inadequacy  in  the  amount  awarded 
will  not  avail  on  appeal  unless  the 
amount  is  so  small  or  so  great  as  to  be 
palpably  erroneous. 

Appeal  by  property  owners  from 
order  C9nfirming  awards  on  taking 
lands^.^ 

Proceedings  to  acquire  lands  for 
the  Croton  Aqueduct  under  Chap. 
490,  Laws  of  1883.  Commission- 
ers were  appointed,  who  held 
many  hearings  and  made  report 
of  their  awards.  Appellants  ob- 
ject to  the  report  on  the  grounds, 
first,  for  a  failure  to  state  sepa- 
rately the  sums  awarded  for  land 
actually  taken  and  for  damages  to 
contiguous  lands  injuriously  af- 
fected; and,  second,  for  inadequa- 
cy in  the  amount  of  the  awards. 

Charles  B.  Myer,  for  applts. 

E.  Henry  Lacombe,  for  comrs. 

Heldy  That  the  report  of  the 
commissioners  is  in  full  compli- 
ance with  the  requirements  of  the 
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statute  and  with  the  practice  in 
similar  proceedings.  By  the  pro- 
visions of  §  18  of  the  law  referred 
to  every  owner  or  person  inter- 
ested in  real  estate  taken  or  used 
or  occupied  for  or  affected  by  the 
construction  of  the  new  aqueduct 
is  required  to  exhibit  a  statement 
of  his  claim  for  compensation  for 
such  taking,  entering  upon,  using 
or  occupying,  and  thereupon  he 
becomes  entitled  to  be  heard  touch- 
ing such  claim  and  to  have  a  de- 
termination made  by  the  commis- 
sioners as  to  the  amount  of  such 
compensation.  The  statute  con- 
templates but  one  claim  for  com- 
pensation, and  the  award  of  one 
amount  therefor,  and  no  beneficial 
results  would  accrue  to  either 
party  by  requiring  more.  A  fur- 
ther illustration  of  the  design  of 
the  statute  to  confine  the  award  to 
a  sura  in  gross  is  found  in  §§  11 
and  12.  By  the  former  the  com- 
missioners are  required  to  ascertain 
and  determine  the  compensation 
to  be  made,  and  by  the  latter  the 
report  must  contain  a  statement 
of  the  sum  determined  upon  as  a 
compensation  to  the  persons  enti- 
tled to  or  interested  in  each  parcel 
taken  or  affected.  There  is  but 
one  measure  of  damages,  and  that 
is  the  difference  between  the  value 
of  the  land  as  it  was  and  as  it  will 
be  as  it  stands  affected  by  the  action 
of  the  city  authorities  under  this 
law,  and  that  measure  produces  but 
one  sum.  Different  elements  may 
enter  into  its  constitution  as  differ- 
ent considerations  may  lead  to  its 
adoption,  but  the  result  of  all  is  a 
consolidated  amount  of  money. 
See  41  Hun,  643. 


The  testimony  fails  to  disclose 
the  adoption  of  any  erroneous 
rules  of  compensation,  and  the 
sole  objection  of  inadequacy  can 
be  accorded  but  small  considera- 
tion in  this  appellate  tribunal  un- 
less the  amount  is  so  small  or  so 
great  as  to  be  palpably  erroneous. 
In  all  these  cases  the  sums  awarded 
seem  to  be  the  result  of  conserva- 
tive views,  and  so  far  as  we  can 
judge  from  the  testimony  offered 
on  both  sides  they  seem  to  be  fair 
and  just. 

Order  affirmed,  with  $10  costs  in 
each  case,  besides  disbursements. 

Opinion  by  Dykmanj  J,;  Pratty 
t/.j  concurs. 


CONTRACT.     DAMAGES. 

N.  Y.  Supreme  Court.     General 
Term.     FmsT  Dept. 

The  Manhattan  Stamping  Works^ 
applt.y  V.  Herman  Koehler,  respL 
Decided  June  18,  1887. 

Where  the  power  furnished  under  a  lease 
of  premises  with  steam  power  is  insuffi- 
cient or  irregular  and  unfit  for  the  use  of 
the  lessee's  machinery,  to  the  latter'a 
knowledge,  he  has  no  right  to  make  dam- 
ages by  its  attempted  use. 

Profits  to  arise  from  a  continuation  of  the 
lessee's  business  and  loss  of  work  by  his 
workmen  are  too  remote  and  uncertain 
to  constitute  damages  in  such  a  case. 

The  ordinary  rent  of  the  machinery  during 
the  time  of  the  deficiency  of  power  is  a 
proper  item  of  damage,  but  in  the  ab- 
sence of  allegations  in  the  complaint 
claiming  damages  on  that  ground  evi. 
dence  thereof  is  irreleyant. 

Appeal  from  judgment  dismiss- 
ing complaint. 

The  complaint  alleged  a  letting 
by  defendant  to  plain  tiflf  for  the 
term  of  one  year  from  May  1, 1885, 
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at  a  yearly  rent  of  $6,000,  of  cer- 
tain premises  on  First  avenue,  in 
the  city  of  New  York,  together 
with  all  steam  power  plaintiff 
needed  in  its  business  during  said 
term,  and  that  defendant  knew 
the  nature  of  plaintiff's  business, 
and  that  such  steam  power  was 
necessary  for  the  prosecution  and 
conduct  thereof.  That  plaintiff 
occupied  said  premises  under  said 
agreement  from  May  1,  1885,  until 
July  16,  1885,  and  fully  complied 
with  the  terms  of  its  agreement, 
but  that  the  defendant  had  failed 
to  comply  with  the  agreement  on 
his  part  by  failing  to  furnish  the 
necessary  amount  of  steam  power 
as  he  had  agreed  to  do,  whereby 
plaintiff  was  prevented  from  keep- 
ing his  workmen  employed,  mate- 
rial was  spoiled  and  shafting  and 
belting  damaged  and  profits  lost, 
to  plaintiff's  damage  $2,000. 

The  answer  denied  the  letting  to 
the  corporation,  and  set  up  an 
agreement  of  letting  with  one  S., 
and  alleged  compliance  with  said 
agreement,  except  so  far  as  it  had 
been  modified  by  a  subsequent 
agreement  entered  into  with  said 
S.  Upon  the  trial  plaintiff  offered 
evidence  tending  to  establish  the 
allegations  of  the  complaint,  and 
also  offered  to  prove  what  the 
rental  value  of  the  machinery  was 
during  the  time  of  the  alleged 
breach  of  the  contract  as  to  power, 
which  evidence  was  excluded  upon 
the  objection  of  the  defendant 

Maurice  Rapp^  for  applt. 

Hathaway  &  Montgomery^  for 
respt. 

Held,  No  error.  The  difficulty 
with  plaintiff's  case  seems  to  have 


been  that  the  complaint  was 
framed  upon  an  entirely  erroneous 
theory  as  to  the  measure  of  dam- 
ages. The  damages  arising  from 
the  destruction  of  material,  be- 
cause of  the  unevenness  of  the 
power,  could  not  be  recovered,  as, 
if  such  ^as  the  necessary  result  of 
the  use  of  the  power  as  furnished, 
plaintiff  was  at  fault  in  attempting 
to  use  the  power  and  thus  put  at 
hazard  his  material,  which  must 
necessarily  be  destroyed  because 
of  the  quality  of  the  power  fur- 
nished. Plaintiff  could  not  make 
damages  by  the  use  of  an  article 
furnished,  which  it  knew  to  be 
entirely  unsuited  to  the  uses  to 
which  it  was  to  be  applied. 

The  rule  of  damages  laid  down 
in  the  case  of  Griffin  v.  Culver,  16 
N.  Y.,  489,  is  that  the  party  in- 
jured is  entitled  to  recover  all  his 
damages,  including  gain  prevented 
as  well  as  losses  sustained ;  and 
the  rule  is  subject  to  two  condi- 
tions. The  damages  must  be  such 
as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of 
the  parties  when  they  made  the 
contract;  that  they  must  be  such 
as  might  naturally  be  expected  to 
follow  its  violation ;  and  they  must 
be  certain,  both  in  their  nature 
and  with  respect  to  the  cause  from 
which  they  proceed.  See,  also,  45 
N.  Y.,  562. 

Therefore,  in  the  case  at  bar, 
the  profits  which  might  have  re- 
sulted from  the  continuation  of 
the  plaintiff's  business  were  too 
remote  to  admit  of  a  recovery. 
The  facts  sought  to  be  proved  as 
to  the  allegation  that  the  workmen 
did  less  work,  are  of  an  equally 
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uncertain  character,  conjecture, 
and  must  be  excluded  from  the 
damages  recoverable,  as  laid  down 
in  the  case  cited. 

The  claim  for  repairs,  which 
plaintiff  was  required  to  make  to 
its  machinery,  seems  to  be  amena- 
ble to  the  same  rule  as  lias  been 
applied  to  loss  of  material. 

It  is  true  that  questions  were 
attempted  to  be  put  tending  to 
show  what  the  ordinary  rent,  or 
hire,  was  of  the  machinery  during 
the  time  of  this  deficiency  of 
power,  which  were  excluded ; 
which  ruling  would  have  been 
error  had  there  been  any  allegation 
in  the  complaint  basing  any  claim 
for  damages  upon  this  ground. 
But  the  complaint  made  no  claim 
for  damages  upon  this  ground. 
No  such  issue  was  presented,  and, 
consequently,  the  evidence  offered 
was  not  relevant  to  any  issue  pre- 
sented by  the  pleadings. 

Judgment  affirmed,  with  costs. 

Opinion  by  Van  Brunt ^  P.J.; 
Daniels  and  Brady ^  JJ.y  concur. 


BROKERS.    COMMISSIONS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Arden  S.  Fitch,  applty  v.  Wil- 
liam Cunningham,  respt 

Decided  June  18,  1887. 

Defendant,  who  was  president  of  a  corpo- 
ration, employed  plaintiff  to  procure  a 
contract  for  the  sale  of  goods  the  corpo- 
ration was  to  manufacture.  Plaintiff 
procured  a  customer  and  submitted  to 
defendant  a  contract  to  get  signed.  Held, 
That  he  was  entitled  to  his  commissions, 
and  that  it  was  not  necessary  to  entitle 
him  to  them  that  the  corporation  was 


willing  to  manufacture  them  or  that  d»> 
f  endant  had  so  represented. 

Appeal  from  judgment  entered 
upon  a  verdict  in  favor  of  defend- 
ant and  from  an  order  denying 
motion  for  a  new  trial. 

Action  to  recover  for  commis- 
sions earned  in  the  negotiation  of 
a  contract  for  a  sale  of  merchan- 
dise to  and  purchase  by  the  Rend- 
rock  Powder  Company.  The  an- 
swer was  a  general  denial. 

Defendant  was  president  of  the 
Bavenswood  Chemical  Company, 
organized  to  manufacture  chlorate 
of  potash,  and  was  about  to  engage 
in  this  manufacture.  Plaintiff , 
being  aware  that  the  Bendrock 
Powder  Company  desired  to  pur- 
chase supplies  of  chlorate  of  pot- 
ash, sent  for  defendant  and  askei) 
him  if  he  was  prepared  to  furnish 
chlorate  of  potash,  and  if  so,  if 
he  desired  to  make  an  arrange- 
ment with  him  to  sell  some.  Sub- 
sequently defendant  saw  plaintiff 
and  told  him  that  his  company 
was  going  to  manufacture  large 
quantities  of  it  — several  tons  a 
day— and  asked  him  if  he  could 
negotiate  for  him  a  contract  for  a 
considerable  amount.  Plaintiff 
told  him  he  could  do  so,  and  sub- 
sequently reported  to  him  that  the 
Powder  Co.  would  make  a  contract 
for  one  hundred  tons  at  fourteen 
cents  a  pound ;  after  some  further 
conversation  plaintiff  told  defend- 
ant that  he  did  not  care  to  go  fur- 
ther into  the  negotiation  if  the 
Bavenswood  Company  was  not 
strong,  as  he  wanted  his  commis- 
sion, and  finally  defendant  told 
plaintiff  that  if  he  would  get  the 
contract  he  would  pay  him  person- 
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ally.  Plaintiff  thereupon  saw  the 
Kendrock  Company  and  reported 
to  defendant  that  they  would 
make  a  contract,  and  one  was 
drawn  and  submitted  to  Mr.  Cun- 
ningham to  get  signed,  which  was 
apparently  satisfactory  to  him.  In 
July  defendant  asked  for  time  to 
reorganize  the  company.  Plain- 
tiff told  him  that  he  was  willing 
to  continue  negotiations  and  carry 
them  through  provided  he  would 
I)er8onally  pay  him.  Defendant 
does  nut  seem  ever  to  have  reor- 
ganized Ihe  company,  and  refused 
to  pay  plaintiff's  claim  for  com- 
missions. Defendant  gave  evi- 
dence tending  lo  disprove  plain- 
tiff's allegation  of  employment 
and  that  the  terms  of  a  contract 
had  been  agreed  upon. 

The  court  charged  the  jury  that 
the  question  was  whether  this 
contract  was  negotiated;  whether 
there  was  an  agreement  made  on 
the  part  of  one  corporation  to 
manufacture  and  the  other  to  re- 
ceive the  one  hundred  tons  of 
chlorate  of  potash. 

Plaintiff's  counsel  thereupon  i-e- 
quested  the  court  to  charge  as  fol- 
lows: 

'^I  ask  your  honor  to  charge 
the  jury  that  whether  the  contract 
was  ever  executed  or  not,  if  Mr. 
Fitch  performed  such  services  as 
secured  the  assent  of  the  Bendrock 
Powder  Company  to  this  contract 
in  the  terms  assented  to  by  Mr. 
Cunningham^  and  Mr.  Cunning- 
ham agreed  to  pay  Mr.  Fitch  a 
commission  for  rendering  his  ser- 
vices, Mr.  Fitch  is  entitled  to  re- 
cover." 

The  court  thereupon  said  :  ^'He 


would  not  be  entitled  to  recover 
for  his  services  under  those  cir- 
cumstances unless  the  coiporation 
Mr.  Cunningham  represented  had 
agreed  or  was  willing  to  perform 
the  services  of  the  manufacture  of 
the  article,  or  unless  Cunningham 
had  represented  to  Fitch  that  they 
were  so  willing  and  ready  to  man- 
ufacture the  article." 

J.  P.  Fitch,  for  applt. 

Barlow  &  Carman,  for  respt 

Held,  Error.  The  Ravensvvood 
Chemical  (Company  was  no  party 
to  the  agreement  between  plaintiff 
and  defendant.  Plaintiff  had  per- 
formed his  part  of  his  contract 
when  he  secured  a  purchaser  upon 
terms  assented  toby  Cunningham, 
his  employer,  and  although  the 
Ravens  wood  Company  was  ex- 
pected to  do  the  manufacturings 
yet  plaintiff  had  nothing  to  do 
with  them.  His  employer  was. 
defendant,  and  when  he  had  ob- 
tained a  customer  upon  the  terms 
and  conditions  assented  to  by  him 
his  commissions  were  earned. 

Neither  is  it  any  answer  to  plain- 
tiff's claim  to  say  that  he  agreed 
to  wait  until  the  reorganization  of 
the  new  company  and  such  new 
company  was  never  formed,  be- 
cause plaintiff's  right  to  his  com- 
missions had  become  fixed  before 
this  time,  if  his  testimony  is  true, 
and  a  mere  promise  to  wait  with- 
out any  new  consideration  in  no 
way  changed  his  legal  position. 

These  facts,  however,  might 
well  be  considei'ed  by  the  jury  in 
weighing  the  evidence  as  to  per- 
formance. 

It  would  therefore  appear 
that  the  jury  must  have  had  an 
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erroneous  view  of  what  it  was 
necessary  for  plaintiff  to  prove  in 
order  to  entitle  him  to  recover 
upon  a  branch  of  the  case  which 
may  have  materially  affected  the 
rights  of  plaintiff. 

Judgment  revei'sed  and  new 
trial  ordered,  with  costs  to  appel- 
lant to  abide  event. 

Opinion  by  Van  Brunt,  P.J,; 
Bartlett  and  Daniels,  JJ.,  concur. 


CONVERSION.     HOUSEHOLD- 
ER.     EXEMPTION. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Harrison  Chamberlin  v.  Adel- 
bert  E.  Darrow,  sheriff. 

Decided  Oct.,  1887. 

While  lawful  possession  of  personal  prop- 
erty is  evidence  of  such  title  as  to  sup- 
port an  action  for  conversion  against  a 
mere  wrongdoer  or  stranger  to  the  title, 
yet  such  possessor  cannot  assert  such 
right  of  title  against  a  sheriff  who  takes 
such  property  and  sells  it  hy  virtue  of  an 
execution  against  him. 

Treating  plaintiff  as  an  executor  de  son  tort 
he  could  not  maintain  an  action  in  a  rep- 
resentative capacity  and  make  the  title 
which  his  wife  had  at  the  time  of  her 
death  available  against  defendant. 

The  term  householder  as  used  in  f^g  1890. 
1391,  Code,  imports  the  master,  or  head 
of  a  family;  one  who  has  a  house  in 
which  he  resides,  but  who  has  no  family 
for  which  he  provides  is  not  entitled  to 
the  statutory  exemption. 

Motion  by  plaintiff  for  a  new 
trial  on  exceptions  taken  at  Cat- 
taraugus Circuit,  and  ordered 
heard  at  General  Term  in  first 
instance. 

Action  for  the  alleged  conver- 
sion of  property  consisting  of  a 
horse,  cow,  heifer,  and  some  farm- 


ing utensils,  growing  crops,  etc., 
levied  upon  and  sold  by  defendant 
as  sheriff  by  virtue  of  an  execution 
against  plaintiff.  The  court  di- 
rected judgment  for  plaintiff  for 
standing  grass  levied  upon  and 
sold,  but  held  that  plaintiff  was 
not  entitled  to  recover  for  the  tak- 
ing and  sale  of  any  of  the  other 
property;  to  such  ruling  and  the 
refusal  of  the  court  to  submit  the 
question  in  respect  to  his  right  to 
recover  for  the  alleged  conversion 
of  such  other  property  plaintiff 
excepted. 

The  evidence  tended  to  show 
that  the  cow  and  heifer  in  question 
belonged  to  the  wife  of  plaintiff 
up  to  the  time  of  her  death  in 
Dec,  1885,  and  of  that  fact  plain- 
tiff gave  defendant  notice  before 
the  sale.  The  levy  was  made  July 
17,  188G.  The  cow  and  heifer  were 
in  the  possession  of  plaintiff. 

E.  D.  Northrup,  for  plff. 

r.  H,  Dowd,  for  deft. 

Heldj  That  on  the  assumption 
that  the  property  in  question  be- 
longed to  the  estate  of  plaintiff's 
deceased  wife,  the  rule  that  as 
against  a  wrongdoer  or  party  who 
is  a  stranger  to  the  title  lawful 
possession  is  sufficient  to  support 
an  action  for  conversion,  1 1  Wend ., 
54;  71  N.  Y.,  36;  103  id..  40,  can- 
not  be  applied  to  this  action.  This 
proposition  as  applied  to  an  action 
for  conversion  rests  upon  the 
ground  that  plaintiff  has  some 
property,  general  or  special,  in  the 
subject  of  the  action,  13  Wend., 
63;  9Cow.,670;10Abb.,N.S.,104, 
and  his  possession  is  evidence  of 
some  property  in  him,  and  the  right 
of  recovery  cannot  be  defeated  by 
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showing  title  in  another  unless 
defendant  in  some  manner  con- 
nects himself  with  it.  15  Barb., 
568.  Here,  however,  defendant 
was  lawfully  proceeding  to  take 
the  property  of  plaintiff  subject  to 
levy,  and  as  against  him  plaintiff 
cannot  assert  his  right  to  the  prop- 
erty of  which  his  possession  was 
the  prima  facie  evidence,  and 
there  is  no  other  ground  on  which 
he  can  maintain  the  action. 

That,  treating  plaintiff  as  an  ex- 
ecutor de  son  tort,  he  could  not 
maintain  the  action  in  his  repre- 
sentative capacity  and  make  the 
title  which  his  wife  had  at  the 
time  of  her  decease  available  as 
against  defendant.  This  right  of 
property  in  the  personal  repre- 
sentative of  the  deceased  plaintiff 
does  not  seem  to  have. 

It  appeared  that  after  the  death 
of  his  wife  plaintiff  had  remained 
until  after  the  sale  without  a  fam- 
ily in  his  house,  and  the  wife  of 
an  adult  son,  who  resided  a  few 
miles  away,  occasionally  came  to 
plaintiff's  house,  did  washing,  bak- 
ing and  such  things  as  were  nec- 
essary to  put  the  house  in  order,  and 
occasionally  stayed  over  night  with 
her  children,  but  that  plaintiff  did 
not  provide  for  them  and  they  were 
not  of  his  family. 

Held,  That  the  term  householder 
as  used  in  the  statute  has  a  very 
well  defined  meaning  and  imports 
the  master  or  head  of  a  family  who 
reside  together  and  constitute  a 
household;  and  while  plaintiff  had 
a  house  in  which  he  resided  he  did 
not  have  any  family  or  person 
there  or  elsewhere  for  whom  he 
provided    or    who    constituted  a 


household.  He,  therefore,  came 
within  neither  alternative  and  was 
not  entitled  to  the  exemption  pro- 
vided by  §§  1390,  1391,  Code  Civ. 
Pro. 

Motion  for  a  new  trial  denied. 

Opinion  by  Bradley ^  J.;  Smithy 
P.J.,  and  ChildSj  J.,  concur. 


CONSTABLE.     ARREST  ON 
EXECUTION. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Andrew  J.  Blakely,  applt,,  v. 
Charles  Weaver,  respt. 

Decided  Oct.,  1887, 

It  is  the  duty  of  a  constable  to  make 
search  for  property  of  the  judgment 
debtor  to  satisfy  an  execution  before 
making  an  arrest,  and  if  he  make  the 
arrest  without  first  having  made  diligent 
search  he  is  liable,  provided  the  judg- 
ment debtor  has  property  openly  visible 
in  his  possession  subject  to  levy. 

It  is  no  good  reason  for  failure  to  proceed 
to  levy  and  sell  because  the  property  is 
insufficient  to  satisfy  the  execution  un- 
less the  value  of  the  property  is  so  small 
that  there  is  no  reasonable  possibility  of 
realizing  anything  to  apply  on  the  judg- 
ment. The  officer  must  satisfy  it  so  far 
as  he  can  before  making  an  arrest. 

After  an  arrest  has  been  made  the  consta- 
ble is  not  required  to  take  anything  but 
the  money  in  satisfaction  of  the  judg- 
ment to  release  the  judgment  debtor 
from  custody. 

It  cannot  be  held  as  a  matter  of  law  that  a 
constable  is  required  to  make  inquiry  of 
the  judgment  debtor  whether  he  has 
property  or  not  out  of  which  to  make  the 
execution  before  making  an  arrest  on 
execution. 

Appeal  by  plaintiff  from  judg- 
ment entered  on  verdict  against 
him. 

Action  in  the  nature  of  an  action 
for  false  imprisonment,  upon  exe- 
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cutioQ  issued  upon  a  judgment  of 
Justice's  Court  against  plaintiff  for 
upward  of  fifty  dollars,  which 
execution  directed  the  constable 
to  satisfy  the  judgment  out  of  the 
personal  property  of  the  judgment 
debtor,  and  if  suflBcient  could  not 
be  found  to  satisfy  it  to  arrest  and 
convey  him  to  jail.  The  alleged 
ground  of  the  charge  is  that  de- 
fendant, who  as  constable  had  the 
execution,  arrested  plaintiff  with- 
out first  having  sought  to  satisfy 
the  execution  out  of  property,  and 
that  he  refused  to  levy  the  execu- 
tion on  property  of  plaintiff  which 
the  latter  offered  to  turn  out  to 
him;  and  plaintiff  gave  evidence 
tending  to  prove  such  allegation. 
The  evidence  on  the  part  of  the 
defense  tends  to  prove  that  the 
constable  had  before  the  arrest 
made  some  search  and  inquiries 
and  in  that  manner  was  unable  to 
learn  that  plaintiff  had  any  per- 
sonal property  upon  which  to  levy 
the  execution. 

Adelbert  Mooty  for  applt. 

William  B.  Hoyt,  for  respt. 

Heldy  That  it  was  the  duty  of 
the  constable  to  make  search  for 
property  to  satisfy  the  execution, 
and  the  right  to  arrest  the  judg- 
ment debtor  was  dependent  on  his 
failure  to  find  property  not  exempt 
from  execution  belonging  to  him; 
and  if  he  made  the  arrest  without 
first  having  made  search  for  prop- 
erty he  was  liable,  provided  the 
judgment  debtor  had  property 
openly  visible  in  his  possession 
subject  to  levy.     4  Wend.,  634. 

It  appeared  that  before  the  ar- 
rest plaintiff  offered  to  turn  out  to 
defendant    upon    the    execution 


some  property  in  his  saloon,  and 
that  defendant  refused  to  levy  and 
sell,  which  was  conceded  by  de- 
fendant's evidence.  The  reason 
given  by  defendant  for  not  levying 
and  selling  was  that  the  value  of 
the  property  was  but  from  five  to 
ten  dollars,  while  the  execution 
was  upward  of  fifty  dollars. 

Held,  That  the  fact  that  the 
property  is  insufficient  in  value  to 
satisfy  an  execution  is  no  good 
reason  for  failure  to  proceed  to 
levy  and  sell  unless  the  value  is  so 
small  that  there  is  no  reasonable 
possibility  of  realizing  substan- 
tially anything  to  apply  upon 
the  judgment,  because  before 
proceeding  to  make  the  arrest  the 
officer  must  satisfy  it  so  far  as  he 
can  out  of  the  property  of  the 
judgment  debtor.  It  is,  however, 
unnecessary  to  determine  whether 
defendant  failed  to  perform  his 
duty  in  this  respect,  and  the  con- 
sequences of  not  doing  so  before 
taking  plaintiff  in  custody  because 
the  question  is  not  presented  by 
any  exception. 

After  the  arrest  was  made  and 
when  defendant  was  taking  plain- 
tiff to  jail  plaintiff's  brother  offered 
to  turn  out  to  defendant  his  horse 
and  wagon  which  he  was  then 
driving  for  levy  and  sale  on  the 
execution,  which  defendant  de- 
clined to  take.  The  offer  of  plain- 
tiff to  prove  the  value  of  such 
horse  and  wagon  was  excluded  by 
the  court  and  plaintiff  excepted. 

Heldy  That  the  arrest  having 
been  made,  the  officer  could  not 
then  have  been  required  to  make 
a  levy  or  to  accept  anything  other 
tbau  the  n^oney  to  satisfy  the  ei^e^ 
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cution  and  release  plaintiff  from 
custody.  The  evidence  of  value 
was  therefore  immaterial. 

Defendant  did  not  call  upon 
plaintiff  and  make  any  inquiry  of 
him  about  his  property  before  the 
occasion  of  his  arrest.  The  court 
was  requested  to  charge  the  jury 
that  diligence  in  searching  for 
property  required  that  the  officer 
should  have  inquired  of  plaintiff 
before  arresting  him  whether  he 
had  any  property,  which  was  de- 
clined and  exception  taken. 

Heldy  That  the  propriety  of  such 
inquiry  of  the  judgment  debtor  is 
apparent,  and  the  omission  to 
make  it,  if  he  had  at  the  time  such 
property,  would  be  a  fact  properly 
for  the  consideration  of  the  jury 
on  the  question  of  diligence  of  the 
officer  in  that  respect.  But  there 
maybe  circumstances  which  would 
render  it  prudent  after  diligent 
search,  without  such  inquiry,  to 
make  the  arrest.  It  cannot  be 
held  as  a  matter  of  law  to  be  the 
duty  of  an  officer  to  make  such 
inquiry  of  the  judgment  debtor. 

Judgment  affirmed. 

Opinion  by  Bradley j  J.;  Smithy 
P.J.f  concurs. 


BONA  FIDE  PURCHASER. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Deft. 

James  Sargent,  applt.y  v.  The 
Eureka  Spund  Apparatus  Co., 
impPd.,  etc.,  respt. 

Decided'Oct.,  1887. 
The  character  of  bona  fide  purchaser  must 
be  completed  before  his  title  will  have 
protection  as  against  outstanding  equi- 
ties, and  his  performance  or  payments 


upon  the  contract  of  purchase,  subcie- 
quent  to  the  time  he  becomes  affected  by 
notice  of  them,  will  be  treated  as  in  his 
own  wrong  and  not  as  available  against 
such  equities  for  any  purpose;  but  so  far 
as  performance  is  made  in  good  faith, 
and  no  further,  he  may  have  protection 
or  indemnity  for  reimbursement,  and  for 
that  purpose  a  lien  for  the  amount  so  paid. 

Appeal  from  judgment  entered 
upon  decision  of  the  court. 

The  assumed  facts  for  the  pur- 
pose of  this  review  upon  the  find- 
ings of  the  trial  court  are  that  one 
Warren  procured  letters  patent 
for  an  invention  of  the  date  of 
June  16,  1885;  that  the  invention 
of  the  proposed  apparatus  was  on 
Feb.  2,  1886,  assigned  by  Warren 
to  Bigelow,  and  on  June  19,  1885, 
Bigelow  assigned  the  same  to  the 
defendant  company.  Prior  to  the 
assignment  to  Bigelow  an  agree- 
ment had  been  made  by  Warren 
with  plaintiff,  which  as  between 
them  gave  to  plaintiff  rights  which 
were  violated  by  the  assignment  to 
Bigelow;  that  Bigelow  had  no  no- 
tice of  this  agreement  giving  such 
rights  to  plaintiff  until  April  14, 
1885)  and  that  before  then  he  had 
paid  upon  the  agreement,  pursu- 
ant to  which  the  assignment  was 
made  to  him  by  Warren,  $983.76, 
and  had  incurred  liability  to  pay 
others  $653.87.  These  sums  did 
not  constitute  the  full  amount 
Bigelow  was  required  by  the  agree- 
ment to  pay  for  the  improvement. 
The  question  is  whether  Bigelow, 
defendant's  assignor,  was  a  bona 
fide  purchaser  of  the  improvement 
from  Warren  and  what  conse- 
quences may  follow  its  determina- 
tion. The  trial  court  held  he  was 
a  bona  fide  purchaser  at  the  time 
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he  was  advised  of  the  situation, 
although  he  had  then  paid  a  por- 
tion only  of  the  purchase  money. 

J.  &  Q.  Van  Voorhis,  for  applt. 

J.  N.  Beckley,  for  respt. 

Held,  That  the  character  of  bona 
fide  purchaser  must  be  completed 
before  his  title  will  have  protection 
as  against  outstanding  equities, 
and  his  performance  or  payments 
subsequent  to  the  time  he  becomes 
aflfected  by  notice  of  them  will  be 
treated  a3  in  his  own  wrong  and 
as  not  available  as  against  such 
equities  for  any  purpose.  When 
a  purchaser  is  advised  of  a  prior 
claim  of  another,  which  denies  to 
the  seller,  as  against  him,  the 
right  to  make  the  sale,  he  should 
desist  from  proceeding  further  to 
complete  his  purchase,  or  if  he 
thereafter  proceeds  in  performance 
of  his  contract,  do  so  subject  to 
the  equities  of  such  party  in  whom 
rests  the  prior  right.  But  so  far 
as  performance  is  made  in  good 
faith  and  no  further  he  may  have 
protection  or  indemnity  for  reim- 
bursement, and  for  that  purpose  a 
lien  for  the  amount  so  paid.  •  And 
so  far  as  these  propositions  may 
be  applicable  to  the  facts  and  sit- 
uation of  the  parties  in  this  action 
they  should  govern  its  determina- 
tion. This  protection  to  the  de- 
fendant company  should  cover  the 
amount  of  the  purchase  money 
for  which  Bigelow  by  way  of  per- 
formance of  his  contract  had  in 
good  faith  become  liable  to  pay 
persons  other  than  Warren  and 
the  amount  actually  paid  him  upon 
it  before  he  became  chargeable 
with  notice  of  plaintiff's  claim. 
Plaintiff  seeks  by  this  action  the 


assignment  to  him  of  one-half 
only  of  this  patent  that  he  may 
realize  the  benefit  of  the  advan- 
tages furnished  by  his  contract 
with  Warren,  the  other  half  it 
would  seem  the  defendant  com- 
pany may,  if  it  so  desires,  retain 
subject  to  the  provisions  of  such 
contract. 

Judgment  reversed  and  new 
trial  granted  unless  both  parties 
stipulate  to  modify  judgment  so 
as  to  give  effect  to  the  views  above 
expressed. 

Opinion  by  Bradley,  J.;  Smith, 
P,J.,  and  Haight,  J.,  concur. 


PROBATE.    JURISDICTION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  re  application  for  probate  of 
codicil  to  will  of  John  F.  Dela- 
plaine,  deceased. 

Decided  June  18,  1887. 

Section  1861  of  the  Code  does  not  deprive 
the  Surrogate's  Court  of  any  jurisdiction 
which  it  otherwise  had,  but  simply  con- 
fers jurisdiction  upon  courts  to  entertain 
an  action  to  procure  a  judgment  estab- 
lishing a  will  under  certain  circum- 
stances. 

Appeal  from  decree  of  surrogate 
denying  motion  to  dismiss  pro- 
ceeding on  the  ground  of  want  of 
jurisdiction. 

Testator  died  in  N.  Y.  City  in 
Feb.,  1S85,  leaving  personalty  here. 
His  will  and  a  codicil  were  pro- 
bated in  June,  1885.  About  June 
25,  1SS6,  this  proceeding  was  be- 
gun for  original  probate  as  a  will 
of  personalty  of  a  second  codicil  to 
the  will,  executed  holographically 
by  testator  without  witnesses,  but 
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according  to  the  laws  of  Austro- 
Hungary,  where  he  lived.  It  ap- 
peared that  said  codicil  had  been 
propounded  for  probate  in  Vienna 
and  was  in  the  archives  of  the 
court  there,  which  would  not  part 
with  it. 

Motion  was  made  to  dismiss  on 
the  ground  that  the  Surrogate's 
Court  had  no  jurisdiction  to  grant 
original  probate  without  produc- 
tion of  the  instrument.  The  mo- 
tion was  denied. 

Michael  A,  CardozOy  for  applts. 

Lucien  B.  ChasBj  for  applt. 
Chase. 

Joseph  A,  Welchj  for  the  execu- 
tor. 

H.  W.  Taft  and  D.  H.  Chamber- 
lain, for  the  petitioners. 

Held,  No  error.  Section  2476  of 
the  Code  seems  to  be  substantially 
an  equivalent  to  the  section  of  the 
Act  of  1837,  referred  to  in  Russell 
v.  Hart,  87  N.  Y.,  19. 

The  decision,  therefor,  in  the 
case  above  mentioned  is  distinctly 
to  the  effect  that  the  production 
of  an  original  will  before  commis- 
sioners appointed  by  the  surrogate 
to  take  evidence  is  substantially  a 
production  of  the  will  before  the 
Surrogate's  Court,  and,  therefore, 
the  provisions  of  the  Code  which 
appear  to  require  the  production 
of  a  will  in  any  case  before  the 
surrogate,  are  complied  with  by 
the  production  of  the  will  before 
commissioners  appointed  by  the 
surrogate  to  take  proof  in  refer- 
ence to  its  execution. 

The  case  of  Younger  v.  Duffy, 
94  N.  Y.,  533,  does  not  in  any  re- 
spect conflict  with  this  view.  The 
question  there   before  the  court 


was  as  to  the  jurisdiction  of  the 
Supreme  Court  to  entertain  an  ac- 
tion to  prove  a  will  the  original  of 
which  remained  on  file  in  the  ar- 
chives of  the  notary's  office  at  the 
city  of  Cadiz  in  Spain,  from  which 
the  same  could  not  by  reason  of 
the  laws  of  Spain  be  taken  for  the 
purpose  of  being  admitted  to  pro- 
bate under  the  laws  of  the  State 
of  New  York  or  for  any  other  pur- 
pose whatsoever.  The  court  sim- 
ply decided  that  the  fact  that  the 
will  could  not  be  obtained  for  pro- 
duction in  the  Surrogate's  Court 
of  Richmond  County  gave  the  Su- 
preme Court  jurisdiction  to  enter- 
tain an  action  under  the  provisions 
of  §  1861  of  the  Code  of  Civil  Pro- 
cedure. But  it  was  not  decided  and 
it  was  not  intended  to  be  decided 
that  the  Surrogate's  Court  was 
deprived  of  jurisdiction  to  enter- 
tain proceedings  for  the  probate 
of  the  will  simply  because  the  will 
itself  was  not  produced  before  the 
surrogate  of  that  county. 

There  is  no  evidence  of  any  in- 
tention upon  the  part  of  the  legis- 
lature by  the  enactment  of  §  1861 
to  deprive  the  Surrogate  Court  of 
any  jurisdiction  which  it  otherwise 
had,  but  simply  to  confer  jurisdic- 
tion upon  courts  to  entertain  an 
action  to  procure  a  judgment 
establishing  a  will  under  certain 
circumstances. 

It  would  be  a  forced  application 
of  the  rule  of  repeal  by  implication 
to  hold  that  because  of  supposed 
inconsistencies  between  the  pro- 
visions of  §  1861  of  the  Code  and 
the  jurisdiction  which  the  Surro- 
gates' Court  had  been  accustomed 
to  exercise,  and  which  they  would 
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be  undoubtedly  held  to  have  the 
right  to  continue  to  exercise  were 
it  not  for  these  apparent  inconsis- 
tencies, the  jurisdiction  of  the  Sur- 
rogate's Court  had  been  thereby 
abridged. 

Full  force  and  effect  can  be  given 
to  §  1801  without  in  any  respect 
infringing  upon  that  jurisdiction 
which  had  been  recognized  by  the 
Court  of  Appeals  to  exist  in  Sur- 
rogates' Courts. 

Decree  affirmed. 

Opinion  by  Van  Brunt,  P.J,; 
Daniels  and  Bartlett,  JJ.,  concur. 


LIFE  INSURANCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Lucy  F.  Wyman,  adrarx.,  v. 
The  Phoenix  Mut.  Life  Ins.  Co. 
of  Connecticut. 

Decided  June  18,  1887. 

Chapter  341,  Laws  of  1876,  prohibitiog 
the  forfeiture  of  policies  unless  thirty 
days  notice  is  previously  served,  applies 
to  policies  issued  before  but  which  have 
been  renewed  after  the  passage  of  said 
act. 

Motion  by  plaintiff  for  new  trial 
on  exceptions  ordered  to  be  heard 
at  General  Term  in  the  first  in- 
stance. 

Action  on  a  policy  of  life  insur- 
ance, on  the  life  of  plaintiff's  in- 
testate. The  policy  provided  that 
it  should  be  void  if  the  premium 
or  any  note  for  the  cash  part 
thereof  or  the  interest  should  not 
be  paid  when  the  same  were  due. 
The  premium  which  became  due 
Oct.  25,  1884,  was  not  paid  at  that 
time.     On  Nov.  3,  1884,  the  intes- 


tate had  an  interview  with  de- 
fendant's agent  in  relation  to  his 
right  to  a  paid  up  policy,  but 
there  was  a  difference  between 
them  as  to  subsequent  payments 
on  notes,  and  a  stipulation  was 
signed  extending  the  time  thirty 
days  for  the  assured  to  decide 
whether  he  would  take  such  a 
policy,  but  no  agreement  was  had 
as  to  the  preceding  default.  The 
assured  died  Nov.  8  and  his  son 
paid  said  premium  Nov.  10,  the 
the  company  being  in  ignorance 
of  such  death. 

It  appeared  that  the  policy  was 
issued  in  Oct.,  1872,  and  that  the 
assured  made  default  in  the  pay- 
ment of  a  part  of  the  premium  on 
April  25,  1884.  He  requested  an 
extension,  which  was  denied,  the 
agent  having  no  authority  to 
grant  one,  but  subsequently  a  pay- 
ment thereof  was  made  and  ac- 
cepted. 

Samuel  Oreenbaum,  for  plff. 

Philip  O.  Bartlett,  for  deft. 

Held,  That  this  policy  had  be- 
come null  and  void,  unless  it  was 
saved  by  the  intervention  of 
the  statute  hereafter  referred  to, 
from  and  after  Oct.  25,  1884,  by 
the  failure  to  pay  the  annual 
premium.  See  82  N.  Y.,  543;  93 
id.,  80;  88  id.,  441.  And  that  it 
was  not  revived  or  continued  by 
the  payment  made  by  the  son  as 
long  as  the  fact  of  his  father's 
death  was  not  known  to  the 
agent.     105  U.  S.,  355. 

That  the  failure  of  the  assured 
to  pay  the  April  premium  had  the 
effect  under  the  provisions  of  the 
policy  to  forfeit  it,  as  the  statute 
referred  to  did  not  then  apply  to  it 
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and  the  agent  himself  had  no 
right  to  revive  it  without  the 
action  of  the  superior  officers  of 
the  company.  But  it  is  neverthe- 
less to  be  inferred  from  the  cir- 
cumstances that  the  policy  was 
afterward  reinstated  and  up  to 
April  25,  1884,  regarded  as  and 
was  an  insurance  in  force  and 
effect,  because  of  this  April  pre- 
mium having  been  accepted  by 
the  company,  and  the  policy  in 
that  manner  in  due  form  renewed 
from  the  time  when  the  payment 
was  made.  That  the  object  of  the 
payment  was  to  avoid  the  for- 
feiture and  secure  a  renewal  of 
the  policy  is  disclosed  by  the  evi- 
dence of  the  agent.  And  the  re- 
sult of  this  renewal  was  after  that 
to  place  this  policy  within  the 
control  of  Chap.  341,  Laws  of 
1876,  and  to  render  it  afterward 
incapable  of  forfeiture  without 
the  service  of  a  notice  of  not  less 
than  thirty  days  to  the  assured, 
stating  the  amount  of  the  annual 
premium  or  interest  due,  and 
when  due,  on  such  policy,  and  the 
place  where  such  premium  or  in- 
terest might  be  paid.  That  such 
a  notice  was  served  was  neither 
intimated  nor  proved  on  the  trial. 
And  while  this  policy  was  issued 
before  the  enactment  of  the  stat- 
ute, as  long  as  it  was  renewed 
after  such  enactment,  it  was 
brought  within  its  provisions. 
For  it  has  been  made  to  include 
not  only  policies  issued  after  its 
enactment,  but  also  those  which 
may  afterward  be  renewed,  and 
this  policy  from  the  evidence  was 
so  renewed.  There  was  no  legis- 
lative inability  to  include  within 


the  act  such  policies  as  should  be 
renewed  and  continued  in  force 
after  its  passage.  For  while  not 
in  form  a  new  policy  after  the  in- 
surance had  become  null  and  void 
because  of  the  non  payment  of 
the  premium  and  the  renewal  of  it 
by  the  acceptance  of  the  money* 
yet  in  legal  effect  the  policy  would 
be  otherwise,  and  it  must  have 
been  so  intended  by  the  legislature 
in  making  the  act  applicable 
to  a  renewed  policy.  It  has  not 
been  required  by  the  act  that  the 
entire  annual  premium  shall  be 
defaulted  to  bring  the  policy  with- 
in the  provisions  of  the  law  rela- 
tive to  notice,  but  it  is  sufficient 
that  the  case  shall  be  one  of  "  non- 
payment of  any  annual  premium 
or  interest  or  any  portion  there- 
of," to  entitle  the  assured  to  this 
notice  before  the  renewed  policy 
may  be  avoided. 

The  default  of  the  assured  in 
April,  18S4,  was  of  some  portion 
of  the  annual  premium.  That 
under  the  provisions^f  the  policy 
worked  a  forfeiture  when  the  as- 
sured failed  to  pay  the  amount. 
It  for  all  practical  as  well  as  legal 
purposes  then  ended  the  insur- 
ance, and  as  this  part  of  the  pre- 
mium was  afterward  accepted 
and  undoubtedly  received  by  the 
company  the  policy  was  thereby 
from  that  time  renewed  and  ren- 
dered subsequently  nonforfeitable 
without  the  service  of  this  notice. 

The  objection  thatthe  act  doesnot 
include  this  insurance  company  is 
not  tenable,  for  it  has  been  made 
to  include  all  life  insurance  com- 
panies doing  business  in  this  State, 
and  this  policy  was  issued  in  tbiq 
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State  and  the  company  had  and 
maintained  an  agency  here,  which 
brought  it  within  the  authority 
and  control  of  the  act. 

Verdict  set  aside  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Daniels,  J.;  Van 
Brunt,  P.J.,  and  Brady,  J.,  concur. 


RECEIVERS.    PRIORITY. 

N.  Y.  Court  of  Appeals. 

Raht,    exr.,   v.    Attrill  et    al., 
Bliss  et  al.,  applts. 

Decided  Oct.  4,  18S7. 

The  fact  that  a  corporation  which  is  dis- 
solved was  owing  debts  for  labor  creates 
no  equity  for  their  payment  in  prefer- 
ence to  the  bondholders  where  the  i)ro- 
ceedings  to  dissolve  were  had  before  the 
passage  of  the  act  of  1885. 

The  fact  that  the  workmen  had  become 
riotous  and  threatened  to  burn  the  prop- 
erty will  hot  render  the  debt  incurred  by 
the  receiver  for  their  payment  a  neces- 
sary expenditure  incurred  in  the  care  or 
preservation  of  the  property  in  the  ab- 
sence of  proof  that  attempts  were  made 
to  secure  the  intervention  of  the  public 
authorities  to  suppress  the  riot. 

This  action  was  brought  to  fore- 
close a  mortgage.  It  appeared 
that  the  Rockaway  Beach  Im- 
provement Company  was  formed 
for  the  purpose  of  erecting  a  hotel 
and  managing  the  same.  Lands 
were  purchased  subject  to  a  mort- 
gage and  another  mortgage  to  S.  as 
trustee  was  executed  thereon  to  fur- 
nish means-for  the  erection  of  the 
buildings.  In  the  summer  of  1880, 
within  six  mouths  after  the  organ- 
ization of  the  company,  all  of  its 
available  means  were  exhausted, 
and  it  was  largely  in  debt  for  labor 
and  paateri^ils,    One  of  the  stock 


holders  brought  an  action  to  dis- 
solve the  company,  and  a  receiver 
was  appointed  therein.  It  ap- 
peared that  prior  to  the  appoint- 
ment of  the  receiver  the  company 
had  expended  more  than  $350,000, 
raised  on  the  sale  and  hypotheca- 
tion of  its  bonds  secured  by  the 
mortgage  to  S.,  and  the  hotel 
building  and  structures  were  but 
partially  completed.  The  compa- 
ny owed  for  labor,  material  and 
furniture  about  §300,000.  The  re- 
ceiver was  authorized  by  an  ex 
parte  order,  made  in  the  action  in 
which  he  was  appointed,  to  bor- 
row $130,000  for  the  ''purpose  of 
paying  the  employees  of  said  com- 
pany," and  to  issue  therefor  cer- 
tificates, containing  on  their  face 
a  declaration  that  the  debt  repre- 
sented thereby  was  ' '  a  debt  of  the 
receiver  incurred  for  the  benefit 
and  protection  of  the  property  in 
his  hand  and  a  first  lien  thereon 
prior  to  the  mortgage  "  to  S.  In 
May,  1881,  while  the  suit  to  dis- 
solve the  company  was  pending, 
the  attorney-general  brought  an 
action  to  dissolve  it.  This  action 
was  brought  in  Sept.,  1881,  to 
foreclose  the  original  purchase- 
money  mortgage,  and  on  a  sale  of 
the  property  under  a  judgment 
therein  there  was  a  surplus  of 
$86,283.39.  The  trustee  and  bond- 
holders were  not  made  parties  to 
the  action  brought  by  the  share- 
holders to  dissolve  the  corpora- 
tion, and  had  no  notice  of  the  ap- 
plication of  a  receiver  for  author- 
ity to  borrow  money. 

John  L.  Cadwalader,  Clarence 
D,  Ashley,  James  McNamee  and 
Edward  S,  Clinch,  for  applts, 
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Lewis  Sanders,  for  respts. 

Held,  That  there  was  no  justifi- 
cation for  subverting  and  postpon- 
ing the  prior  legal  lien  of  the  mort- 
gage creditors  without  their  con- 
sent to  the  debts  authorized  to  be 
created  by  the  receiver.  The  fact 
that  the  company  was  owing  debts 
for  labor  created  no  equity  for 
their  payment  in  preference  to  the 
bondholders.  103  N.  Y.,  245;  117 
U.  S.,  456. 

On  the  application  for  the  dis- 
tribution of  the  surplus  moneys, 
the  validity  of  the  order  authoriz- 
ing the  receiver  to  issue  certifi- 
cates and  giving  the  holders  there- 
of priority  over  the  mortgage  was 
sought  to  be  upheld  on  the  ground 
that  between  800  and  1,000  work- 
men, whose  wages  were  in  arrears 
for  three  months,  but  who  had 
continued  work  under  promises 
of  payment,  all  of  which  had  been 
broken,  had  reached  a  state  of  ab- 
solute destitution  and  starvation; 
that  at  the  time  the  order  was 
made  they  had  stopped  working, 
but  had  remained  on  the  premises 
and  had  become  riotous  in  their 
language  and  demeanor,  and 
threatened  unless  paid  to  bum  the 
hotel  buildings  and  property.there- 
in.  The  referee  found  that  unless 
funds  had  been  raised  on  the^cer- 
tificates,  and  the  receiver  enabled 
to  pay  off  the  arrears  of  wages  the 
hotel  and  other  property  of  the 
company  would  in  all  probability 
have  been  destroyed  or  seriously 
injured.  It  did  not  appear  that 
the  receiver  or  the  company  at- 
tempted to  secure  the  intervention 
of  the  public  authorities  to  sup- 
press the  apprehended  disturbance 
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or  to  arrest  those  who  threatened 
to  burn  the  property. 

Held,  That  the  debt  incurred  by 
the  receiver  could  not  be  regarded 
as  a  necessary  expense  incurred  in 
the  care  and  custody  of  the  prop- 
erty or  in  its  preservation;  that  it 
ought  not  to  have  been  assumed 
that  the  ordinary  agencies  of  the 
law  were  inadequate  to  the  situa- 
tion, or  that  the  law  operating 
through  its  regularly  appointed 
channels  was  impotent  to  control 
the  situation. 

Wallace  v.  Loomis,  97  U.  S., 
146;  Fosdick  v.  Schall,  IH)  id.,  235; 
Barton  v.  Barber,  104  id.,  126; 
Miltonberger  v.  Logansport  R. 
Co.,  106  id.,  286;  Union  Trust  Co., 
V.  Souther,  107  id.,  591 ;  Burnham 
V.  Bowen,  111  id.,  776;  Union 
Trust  Co.  V.  111.  Mid.  RR.  Co.,  117 
id.,  456,  distinguished. 

Order  of  General  Term,  revers- 
ing order  confirming  order  of  ref- 
eree, modified  by  making  order  of 
reversal  absolute. 

Opinion  by  Andretrs,  J,  All 
concur. 


PLEADING.     JURISDICTION. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Richard  G.  Berford,  respt,  v. 
Demas  Barnes,  individually  and 
as  assignee,  ajyplt. 

Decided  July,  1887. 

The  State  courts  have  jurisdiction  of  an 
action  against  an  assignee  in  bankruptcy 
to  recover  a  dividend  declared  by  the 
court,  but  retained  and  not  paid  over  by 
the  assignee. 

In  such  an  action  the  defendant  may  be 
named  both  individuaUy  and  in  his 
official  capacity. 
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Action  from  judgment  and  order 
overruling  demurrer  to  complaint. 

The  complaint  charged  that  de- 
fendant was  appointed  assignee 
in  bankruptcy  of  two  persons 
named  V.  and  accepted  the  trust; 
that  a  dividend  in  favor  of  one  H. 
was  declared  for  which  defendant 
received  credit  in  his  accounts; 
that  he  falsely  represented  to  H. 
that  his  claim  had  been  disallowed 
and  was  barred  by  the  statute  of 
limitations;  that  he  thereafter 
drew  the  amount  of  the  dividend 
from  the  funds  of  the  estate  and 
mingled  the  same  with  his  own  at 
his  bankers;  that  H.  died  in  igno- 
rance of  the  facts  and  that  his  ad- 
ministratrix first  discovered  them 
about  May  1,  1885,  and  assigned 
the  cause  of  action  to  plaintiff. 
That  plaintiff  had  demanded  pay- 
ment, which  was  refused.  The 
complaint  demanded  judgment  for 
an  accounting  and  payment. 

Defendant  demurred  both  indi- 
vidually and  as  assignee  on  the 
grounds,  that  the  complaint  does 
not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  that  the 
court  has  no  jurisdiction  of  the 
supposed  cause  of  action,  and  that 
there  is  a  misjoinder  of  causes  of 
action  against  defendant  individu- 
ally and  as  assignee  in  bank- 
ruptcy. The  demurrers  were 
overruled. 

Hill^  Wing  &  Shoudy,  for 
applt. 

Roger  M,  Shermariy  for  respt. 
Held^  No  error.  No  want  of 
capacity  on  the  part  of  plaintiff  to 
sue  appears  on  the  face  of  the 
complaint,  and  that  is  therefore 
not  available  as  a  ground  of  de- 


murrer. The  trust  in  respect  to 
the  chose  in  action  devolved  on 
the  administratrix  of  H.  by  opera- 
tion of  law  and  was  duly  assigned 
to  plaintiff,  who  is  a  proper  party. 
84  N.  Y.,  83:  26  Hun,  382. 

That  the  court  had  jurisdiction 
of  the  parties  is  well  settled  by 
authority.  The  suit  is  against  an 
assignee  in  bankruptcy  to  recover 
a  dividend  declared  by  a  bank- 
ruptcy court  which  it  is  alleged 
the  assignee  has  withdrawn  from 
the  funds  of  the  estate  after  he 
has  claimed  and  received  credit 
for  the  payment  of  the  dividend. 
Such  a  suit  is  clearly  within  the 
adjudicated  cases.  91  U.  S.,  531; 
55  N.  Y.,  150. 

The  point  that  there  is  a  mis- 
joinder is  not  well  taken.  The 
complaint  is  in  equity  and  names 
the  party  who  holds  the  legal  title 
to  the  fund  as  well  as  the  person 
who  has  interfered  with  the  trust. 
Assuming,  therefore,  that  Demas 
Barnes  as  assignee,  is  one  person, 
and  Demas  Barnes  individually  is 
another,  both  are  properly  named 
in  the  complaint  in  order  that  the 
decree  may  bind  him  in  both 
capacities.  Story  Eq.  Pldg.,  9 
Ed.,  431,  §  528:  17  Hun,  269. 
Both  demurrers  are  to  the  entire 
complaint,  and  it  follows  that  it 
should  be  overruled  if  either  of 
the  causes  of  action  are  well 
pleaded.  30  Hun,  582.  It  cannot 
be  said  that  no  cause  of  action  has 
been  stated  in  the  complaint 
when  defendant  has  asserted  by 
his  demurrer  for  misjoinder  that 
two  well  pleaded  causes  of  action 
are  improperly  joined.  Sullivan 
V.  ER.,  1  Civ.  Pro. 
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But  one  cause  of  action  only  is 
stated  in  the  complaint.  One 
fund  is  sued  for,  and  a  judgment 
of  accounting  for  a  specified  sum 
of  money  is  demanded.  In  any 
view  of  the  case  the  judgment 
against  Demas  Barnes  individually 
should  be  affirmed. 

Judgment  affirmed,  with  costs. 

Opinion  by  Pratt j  J.;  Bai^nardj 
P.J.,  and  Dykmarij  J.,  concur. 


PROBATE.     APPEAL. 

N.  Y.  Supreme  Court.     General 
Term.     Third  Dept. 

In  re  will  of  Margaret  Hannah, 
deceased. 

Decided  Sept.,  1887. 

The  power  given  by  Code,  §  2586,  to  the 
appellate  court  to  admit  further  testi- 
mony or  documentary  evidence  and  to 
appoint  a  referee  should  be  cautiously 
exercised.  It  seems  that  if  one  side  be 
permitted  to  introduce  further  testimony 
the  other  side  should  have  the  same 
privilege. 

Probate  of  this  will  was  refused 
by  the  surrogate.  Appellant  now 
moves  under  §  2686,  Code  Civ. 
Pro.,  to  postpone  the  argument  of 
the  appeal  from  the  decree  so  that 
the  testimony  of  certain  witnesses 
be  taken  by  commission. 

H.  T.  Terry,  for  the  motion. 

Hughes  &  Northup,  opposed. 

Held^  That  the  motion  should 
be  denied.  Probate  was  refused 
on  the  ground  of  the  mental  inca- 
pacity of  testatrix.  On  the  hear- 
ing below  testimony  was  given  by 
the  contestant,  a  daughter  of  de- 
ceased, that  there  had  been  little 


correspondence  between  testatrix 
and  the  parties,  who  lived  in  Scot- 
land, entitled  in  remainder  under 
the  will  in  case  the  daughter  died 
without  issue.  The  object  of  this 
was  to  show  weakness  of  mind  in 
testatrix.  Appellant,  who  is  one 
of  the  Scotch  relatives,  now  de- 
sires to  show  that  there  had  been 
correspondence.  It  is  plain  that 
the  power  given  by  Code  Civ.  Pro., 
§  2686,  should  be  cautiously  used^ 
It  practically  opens  the  case.  Of 
course,  if  one  side  can  introduce 
new  evidence  before  an  appellate 
tribunal  it  would  seem  unjust  not 
to  permit  the  other  side  to  do  the 
same. 

The  evidence  proposed  here 
does  not  seem  to  us  important 
enough,  upon  the  question  of 
imbecility,  to  justify  its  admission. 
Whether  testatrix  or  her  family 
corresponded  with  her  relatives  in 
Scotland  does  not  bear  much  upon 
her  competency. 

Motion  denied. 

Opinion  by  Learned,  P.J.;  Lan-- 
don  and  Williams j  JJ.^  concur.. 


MUTUAL  INSURANCE. 

N.  Y.  Supreme  Court.    Generai* 
Term.    Second  Dept. 

Magdalena  Kepler,  respt.,  v.  The 
Supreme  Lodge  Knights  of  Honor^ 
applt. 

Decided  July,  1887. 

In  the  absence  of  any  specification  of  form 
of  designation  in  the  by-laws  of  the  com- 
pany, the  making  of  a  will  by  the  assured 
after  the  decease  of  the  beneficiary- 
named,  devising  all  his  property,  whiclk 
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will  is  given  to  the  officers  of  the  lodge 
with  information  that  it  is  intended  to 
pass  the  insurance  and  retained  by  them, 
is  a  sufficient  designation  of  the  bene- 
ficiary. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  on  a  benefit  certificate 
issued  by  defendant  on  the  life  of 
one  M.  Defendant  was  incorpo- 
rated under  the  laws  of  Missouri 
but  does  business  through  subor- 
dinate lodges.  M.  was  married  to 
plaintiff's  mother  in  Germany  and 
came  to  this  country.  They  had 
no  children.  He  became  a  mem- 
ber of  defendant  and  received  a 
certificate  naming  his  wife  as  bene- 
ficiary. She  died  and  no  change 
was  made  in  the  certificate;  but 
afterward  M.,  who  was  an  illit- 
erate man,  had  his  will  drawn 
leaving  all  his  property  to  plaintiff, 
and  upon  the  back  of  it  had  a  let- 
ter written  to  one  of  the  officers  of 
the  lodge,  to  whom  he  delivered  it 
and  who  retained  the  same,  M. 
also  told  the  reporter  of  the  lodge 
that  the  insurance  was  to  go  to 
his  step-daughter,  plaintiff.  There- 
after M.  with  the  assistance  of 
plaintiff  kept  up  the  insurance  un- 
til his  death,  when  the  will  was 
proven  and  the  grand  lodge  refused 
to  pay.  M.  left  no  other  relatives 
and  very  little  other  property. 
The  by-laws  of  defendant  prescribe 
that  in  case  of  the  death  of  all  the 
beneficiaries  designated  by  the 
member  before  his  decease,  if  he 
shall  make  no  other  disposition 
thereof,  the  benefit  shall  be  paid 
to  his  heirs,  and  if  no  person  shall 
be  entitled  to  receive  it  by  the  laws 
of  the  order  it  shall  revert  to  the 


widow  and  orphan  benefit  fund. 

Held,  That  M.  disposed  of  this 
fund  and  it  did  not  revert.  It  is 
plain  that  testator  intended  to  dis- 
pose of  this  fund  by  his  will,  when 
all  the  facts  and  circumstances 
surrounding  the  transaction  are 
considered.  He  had  no  other  prop- 
erty upon  which  the  will  could 
take  effect.  It  is  true,  the  will 
does  not  specifically  mention  the 
fund,  but  he  had  kept  up  the  in- 
surance after  his  wife's  death  with 
the  assistance  of  his  step-daughter 
and  undoubtedly  intended  that 
she  should  have  the  benefit  of  it, 
and  as  clearly  supposed  that  he 
had  secured  it  to  her  by  the  will 
and  by  taking  steps  to  notify  the 
lodge.  So  far  as  appears  he  had 
no  relations  and  no  object  of  boun- 
ty except  plaintiff,  and  it  is  not  at 
all  probable  that  he,  together  with 
plaintiff,  would  struggle  to  keep 
up  the  insurance  for  the  benefit  of 
the  widow  and  orphan  fund. 

In  Hellenburg  v.  Dist.  No.  1,  I. 
0.  B.  B.,  94  N.  Y.,  583,  there  was 
no  general  power  of  ** disposition" 
as  in  this  case,  and  hence  the 
court  held  that  the  assured  having 
only  the  power  to  designate  a  per- 
son to  receive  the  fund,  and  that 
person  having  to  be  designated  in 
a  formal  manner  prescribed  by  the 
by-laws,  and  said  designation  hav- 
ing to  be  '*to  his  said  lodge  prior 
to  his  decease,"  that  these  require- 
ments were  not  met  by  a  clause 
in  his  will  leaving  the  fund  to  his 
brother.  But  even  in  this  case 
the  court  says,  in  substance,  that 
the  will  would  have  operated  as  a 
sufficient  designation  if  it  had 
been  brought  to  the  notice  of  the 
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lodge  during  the  lifetime  of  the 
assured.  That  in  that  case  it  would 
have  been  good  as  a  designation, 
although  not  yet  operative  as  a 
will,"  but  that  it  not  being  brought 
to  the  lodge's  notice  till  after  the 
assured's  death  it  was  ineffectual. 

In  the  present  case  the  will  was 
sent  to  the  proper  officer  of  the 
lodge  within  a  day  after  it  was 
executed,  and  the  reporter  of  the 
lodge  was  apprised  of  its  contents 
by  M.  and  of  the  understanding 
that  it  conveyed  his  insurance  to 
his  step-daughter  right  after  its 
execution.  The  delivery  of  the 
will  to  the  proper  officer  of  the 
lodge  and  the  contemporaneous 
statements  made  by  the  assured 
to  the  reporter,  and  the  retention 
of  the  will  by  said  lodge  without 
any  objection  to  the  form  and 
manner  of  designation,  constitute 
a  waiver  of  any  defect  or  irregu- 
larity in  such  designation  or  dis- 
position. If  the  paper  was  re- 
garded as  imperfect  it  was  the 
duty  of  the  officers  of  the  lodge  to 
return  it  to  the  assured  with  no- 
tice of  defect. 

Judgment  affirmed,  with  costs. 

Opinion  by  Pratt,  J.;  Dykman, 
J.,  concurs. 


POLICE.     REMOVAL. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

The  People  ex  rel.  Daniel  Blake 
V.  Richard  B.  Whittemore  et  al., 
Police  Comrs. 

Decided  July,  188  7. 

On  a  trial  of  charges  against  a  police  officer 
before  the  commissioners  he  is  entitled 


to  introduce  any  testimony  to  disprove 
the  charges,  and  a  refusal  to  allow  hinv 
to  do  so  is  error. 

Certiorari  to  review  proceedings 
of  respondents  suspending  relator 
from  the  rank  and  office  of 
captain  of  police  of  Richmond 
Co.,  and  reducing  him  to  the  rank 
of  sergeant. 

The  charge  against  relator  was 
a  general  one  for  insufficiency 
and  dereliction  of  duty  in  failing 
to  have  the  orders  of  the  police 
board  carried  into  effect,  and  the 
specifications  were  of  the  same 
general  nature  charging  a  failure 
to  enforce  the  excise  laws. 

The  testimony  was  directed  ta 
proof  of  the  fact  that  saloons  and 
taverns  were  open  for  the  sale  of 
liquors  on  Sundays  and  that  men 
were  intoxicated  in  the  evening  in 
the  streets.  There  was  no  effort 
to  show  that  any  of  these  occur- 
rences took  place  inliis  presence  or 
were  brought  to  his  notice  or  that 
he  ever  omitted  his  duty  in  any 
instance. 

Relator  olBfered  proof  of  his 
fidelity  to  his  official  duty  and  his 
fitness  for  the  position,  which 
was  rejected.  He  asked  to  ex- 
amine the  president  of  the  board 
as  a  witness,  and  his  request  was 
denied  and  that  officer  refused  to 
be  sworn. 

Thurston,  Earle  dk  Kiendl,  for 
relator, 

C.  A.  H.  Bartlettj  for  respts. 

Held,  Error.  When  it  is  con- 
sidered that  the  powers  with 
which  relator  was  vested  were 
executory  and  not  judicial,  it  will 
readily  be  understood  that  in  the 
main  the  enforcement  of  the  excise 
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laws  was  entirely  beyond  the 
scope  of  his  authority.  True,  he 
could  cause  arrests  for  intoxica- 
tion in  public  streets  and  for 
other  specific  offences  against  the 
law  committed  in  his  presence,  but 
he*was  not  charged  with  any  dere- 
liction of  duty  in  these  respects. 

So  marked  and  erroneous  were 
the  rulings  of  the  board  in  the  ex- 
clusion of  testimony  beneficial  to 
relator  that  they  cannot  be 
credited  to  error  of  judgment  en- 
tirely, and  while  it  is  true  that  a 
wide  discretion  was  vested  in  the 
commissioners  in  the  determina- 
tion of  the  main  question,  yet  re- 
lator had  some  legal  rights,  and 
among  the  most  sacred  of  these 
was  the  right  to  introduce  any 
legitimate  proof  to  establish  his 
freedom  from  fault  and  his 
innocence  of  the  charge  brought 
against  him.  He  was  entitled  to 
a  trial  and  that  privilege  secured 
him  the  right  to  a  fair  trial  and 
opportunity  to  introduce  any  testi- 
mony to  demonstrate  the  falsity  of 
the  charge  brought  against  him. 

There  is  neither  charge  nor 
proof  of  the  incompetency  of  re- 
lator nor  of  his  unfitness  to  fill  the 
the  position  of  captain,  and  the 
findings  of  the  board  and  the  re- 
duction of  relator  to  the  rank  of 
sergeant  were  unsupported  by  tes- 
timony and  should  be  reversed 
and  relator  restored  to  his  rank 
and  place  as  captain. 

That  in  view  of  the  conclusion 
reached  it  is  unnecessary  to  re- 
view the  proceedings  of  the  board 
dismissing  relator  for  refusal  to 
obey  orders  after  he  had  been  re- 
duced. 


Proceedings  reversed,  with  costs, 
Opinion  by  Dykman^  J.;  Bar- 
nard^ P.J.J  and  Pratt  J  J.,  concur. 


RAILROADS.    JURISDICTION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  re  petition  of  the  New  York 
Cable  Co. 

Decided  June  18,  1887. 

Before  a  property  owner  can  be  legally 
asked  to  consent  to  the  construction  of  a 
railroad  under  the  rapid  transit  act  there 
must  be  placed  before  him  the  necessary 
materials  which  the  statute  prescribes; 
and  where  such  necessary  materials  do 
not  exist  at  the  time  such  consent  is 
asked,  there  is  no  legal  application  for 
consent  and  no  refusal  and  the  court  is 
entirely  without  jurisdiction  of  proceed- 
ings under  said  act. 

Motion  for  reargument  and  order 
to  show  cause  why  the  report  of 
commissioners  should  not  be  re- 
manded to  them  for  further 
hearing. 

Petitioner  was  incorporated 
under  Chap.  606,  Laws  of  1875,  and 
endeavored  to  obtain  the  consent  of 
the  property  owners  to  consent  to 
the  construction  of  its  road  on 
certain  streets  and  avenues,  but 
failed  to  get  the  consent  of  a  suffi- 
cient number  on  some  of  said 
streets.  It  then  took  proceedings 
and  procured  the  appointment  of 
commissioners  who  reported  in 
favor  such  construction.  The 
General  Term  decided  that  certain 
portions  of  the  road  should  not  be 
built,  and  the  Court  of  Appeals 
affirmed  its  order,  and  held  that 
the  commissioners  must  exercise 
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the  power  of  deciding  upon  the 
plans  of  construction  and  that 
such  decision  had  not  up  to  that 
time  been  made  and  consequently 
had  not  been  made  at  the  time  the 
consents  were  applied  for,  the  re- 
fusal to  grant  which  was  supposed 
to  have  conferred  jurisdiction  on 
this  court.  It  further  held  that 
such  decision  and  determination 
as  to  plans  of  construction  was 
necessary  in  order  that  those  who 
consent  to  the  construction  of  the 
road,  whether  they  be  the  local 
authorities,  the  property  owners 
or  the  Supreme  Court  commis- 
sioners, may  know  to  what  kind 
of  a  road  they  are  consenting,  to 
what  degree  the  streets  will  be  ob- 
structed thereby,  of  what  effi- 
ciency the  proposed  mode  of  con- 
struction is  capable. 

Thereafter  the  judgment  of  the 
Court  of  Appeals  was  made  the 
judgment  of  this  court,  and  the 
commissioners  amended  the  arti- 
cles of  association  to  conform  to 
the  objections  pointed  out. 

E.  P.  Wheeler,  J.  H.  Choate 
and  Robert  Sewelly  for  motion. 

A.  J.  Vanderpod,  Waldo  Hutch- 
ins^  W.  C.  Trull  et  al.,  opposed 

Held,  That  the  court  has  no 
jurisdiction  of  this  proceeding. 
It  appears  from  the  act  under 
which  this  proceeding  is  taken 
that  the  jurisdiction  of  this  court 
depends  entirely  on  the  refusal  of 
the  owners  of  one  half  in  value  of 
the  property  bounded  on  that  por- 
tion of  the  street  or  highway  on 
which  it  is  proposed  to  construct 
or  operate  the  railway  or  railways 
to  consent  thereto.  In  the  case  at 
bar  the  Court  of  Appeals  has  de- 


cided that  the  plans  for  the  con- 
struction of  the  road  claimed  to 
have  been  adopted  by  the  rapid 
transit  commissioners  were  fatally 
defective  and  were  no  plans  at  all 
and  did  not  comply  in  many 
material  respects  with  the  require- 
ments of  law.  That  such  pre- 
tended plans  attempted  to  give  to 
the  board  of  directors  of  the  cor- 
poration the  right  to  determine 
questions  the  exclusive  exercise 
of  which  belonged  to  the  commis- 
sioners. That  they  utterly  failed 
to  convey  that  information  to  the 
property  owners  on  the  route  to 
which  they  were  entitled  before 
they  could  be  asked  to  give  their 
consent.  It  may  be  that  because 
of  this  very  want  of  knowledge  as 
to  the  plans  proposed  to  be  used 
in  the  construction  of  these  roads 
the  want  of  any  determination  as 
to  whether  the  roads  should  be 
surface  or  elevated,  that  the  prop- 
erty owners  along  the  proposed 
routes  have  refused  their  consent. 
The  Court  of  Appeals  says  that 
the  necessary  materials  were  not 
before  the  property  owners  when 
they  were  applied  to  for  their 
assent  in  this  matter  to  enable 
them  to  form  an  intelligent  judg- 
ment whether  the  scheme  pro- 
posed should  or  should  not  be 
assented  to. 

As  this  court  acquires  jurisdic- 
tion only  because  of  the  refusal  of 
property  owners  to  consent,  there 
must  be  placed  before  the  prop- 
erty owners  before  he  can  legally 
be  asked  to  consent  those  nec- 
essary materials  which  the  statute 
has  prescribed  as  being  necessary 
for  him  to  form   an   inteUigent 
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judgment  as  to  the  merits  of  the 
proposed  scheme,  aud  as,  under 
the  decision  of  the  Court  of 
Appeals,  such  materials  did  not 
exist  at  the  time  the  property 
owners  were  applied  to  for  their 
consent  in  this  matter,  no  legal 
application  for  such  consent  has 
ever  been  made,  there  has  been  no 
refusal,  and  this  court  is  entirely 
without  jurisdiction. 

Motion  denied,  with  costs. 

Opinion  by  Van  Brunt,  P.J,; 
Brady  and  Daniels,  J  J.,  concur. 


FORECLOSURE.     BONA  FIDE 
HOLDER. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Willard  E.  Hasten,  applt.,  v. 
Jane  Reilly  et  al.,  respts. 

Decided  Sept.,  1887. 

J.  B.  R.  made  his  note  to  the  order  of  T.  R., 
who  indorsed  it  for  the  maker's  accommo- 
dation, and  subsequently  J.  E.  R.  and  G.  H. 
B.  succeesively  became  accommodation 
indorsers.  J.  E.  R.,  wife  of  J.  B.  R.,  and 
owner  of  real  estate,  mortgaged  it  to 
secure  G.  H.  B.  The  maker  and  first  in- 
dorser  paid  the  note.  G.  H.  B.  assigned 
the  bond  and  mortgage  and  it  came  to 
plaintiff.  It  did  not  appear  that  plaintiff 
was  a  holder  for  value.  Held,  That  he 
could  not  recover. 

Joseph  B.  Reilly  made  his  note 
to  the  order  of  Thomas  Reilly,  who 
indorsed  it  for  accommodation, 
and  subsequently  Jane  E.  Reilly 
and  George  H.  Beckwith  succes- 
sively became  accommodation  in- 
dorsers. To  secure  Beckwith  Jane 
executed  to  him  a  bond  and  mort- 
gage for  a  definite  sum.    After  the 


note  became  due  the  maker  paid 
part  and  Thomas  Reilly  the  resi- 
due, and  to  him  the  holder  surren- 
dered the  note.  Beckwith,  who 
had  paid  nothing,  then  assigned 
the  bond  and  mortgage  to  Thomas; 
Thomas  assigned  them  to  Law- 
rence Reilly  and  he  to  plaintiff. 
Plaintiff  begun  this  action  to  fore- 
close. The  referee  decided  that 
there  w^,s  nothing  due.  The  mort- 
gaged property  belonged  to  Jane 
Reilly. 

Bentley  &  Thompson,  for  applt. 

John  C.  Stein,  for  respts. 

Held,  That  the  referee  was  cor- 
rect. Beckwith  paid  nothing;  had 
no  right  of  action  on  the  mortgage 
and  could  assign  none.  It  does 
not  appear  that  plaintiff  was  a 
purchaser  for  value  of  the  mort- 
gage. And  any  such  assignment 
is  of  course  subject  to  all  equities. 
Further,  Jane  was  an  indorser 
subsequent  to  Thomas  and  he  could 
not  call  upon  her.  She  did  not 
undertake  to  secure  Thomas,  and 
pledged  her  property  only  as  secur- 
ity to  Beckwith,  and  not  for  the 
payment  of  the  note.  If  Joseph 
B.  Reilly,  who  was  the  husband  of 
Jane,  had  been  the  owner  of  the 
property  the  equities  would  have 
been  suflScient.  And  even  if  Beck- 
with had  paid  the  note  and  reim- 
bursed himself  by  the  mortgage 
the  note  would  practically  have 
been  paid  by  Jane,  and  to  her 
Thomas  would  then  have  been  lia- 
ble. He  cannot  now  by  an  indi- 
rect method  compel  her  to  indem- 
nify him. 

Judgment  aflSrmed. 

Opinion  by  Learned,  P.J. ;  Lan- 
don  and  Williams,  J  J.,  concur. 
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MERGER.     DOWER. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Hannah     Moriarta,     applt,,    v. 
William  S.  McRae  et  al.,  respts. 

Decided  Sept.,  1887. 
B  and  wife  conveyed  property  by  a  grant 
in  fee  reserving  an  annual  rent,  but  also 
providing  that  on  any  rent  day  tbe 
grantee  might  pay  a  gross  sum  in  extin- 
guishment of  all  future  rent.  Plaintiff's 
husband  acquired  the  grantors  lights 
and  assigned  tbem  to  H,,  plaintiff  not 
joining  in  the  assignment.  11.  conveyed 
lo  A.,  and  the  latter  soon  after  acquired 
the  grantee's  rights.  In  an  action  by 
plaintiff  for  dower,  Held,  That  the  estate 
was  a  defeasible  fee,  and  that  when  A. 
acquired  the  rights  of  both  grantor  and 
grantee  there  was  a  merger,  which 
barred  dower.  This  merger,  though  not 
80  in  form,  was  in  fact  equivalent  to  the 
payment  of  the  gross  sum  which  it  was 
stipulated  should  defeat  the  estate. 

This  was  an  action  for  dower  in 
certain  premises.  Augustus  Bockes 
and  wife  in  1854  conveyed  one  of 
the  lots  to  one  Mallory  and  the 
other  to  one  Tabor,  in  each  case 
by  a  grant  in  fee  reserving  an  an- 
nual rent,  with  power  to  re-enter; 
but  there  was  a  further  provision 
given  to  the  grantees  to  pay  on 
any  rent  day  a  specified  sum  in 
extinguishment  of  all  future  rents. 
In  1855  plaintiff's  husband  ac- 
quired the  grantor's  rights  in  these 
grants  and  in  1856,  plaintiff  not 
joining  in  the  assignment,  he  as- 
signed them  to  one  Hall.  In  1858 
Hall  assigned  his  interest  in  the 
grants  to  James  M.  Andrews,  who 
soon  after  acquired  all  the  rights 
of  Tabor  and  of  Mallory.  Andrews 
conveyed  to  defendants  in  1869, 
who  went  into  and  remain  in 
possession.      Plaintiff's    husband 

Vol.  87— No.  10. 


died  before  Jan.,  1886.  He  never 
had  possession.  The  complaint 
was  dismissed. 

Esek  Cowen  and  Jesse  Stiles,  for 
applt. 

P.  C.  Ford,  for  respt. 

Held,  That  the  estate  of  Augus- 
tus Bockes  was  a  defeasible  fee, 
defeasible  on  payment  of  a  gross 
sum.  He  and  his  wife  conveyed 
only  a  defeasible  fee ;  and  the 
widow  of  their  grantee  was  enti- 
tled to  dower  in  a  fee  liable  to  be 
defeated  at  any  time.  The  same 
may  be  said  of  the  widow  of  the 
subsequent  grantee.  The  fee  was 
defeated  before  plaintiff  was  enti- 
tled to  dower.  It  is  true  a  gross 
sum  was  not  paid,  but  an  equiva- 
lent transaction  took  place.  The 
owner  of  the  rent  became  by  pur- 
chase the  owner  of  the  property 
on  which  it  was  charged.  This 
was  a  merger. 

Judgment  affirmed. 

Opinion  by  Learned,  P,J.;  Lan- 
don  and  Williams,  JJ,,  concur. 


ROBBERY.     PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  People,  i^espts.,  v.  John  Fo- 
ley, applt. 

Decided  May  13,  1887. 

Where  the  complainant  at  first  identifies 
another  person  as  the  one  who  robbed 
him,  but  on  discovering  his  error  cor- 
rects it  and  explains  the  reason  therefor, 
and  adheres  to  his  subsequent  identifica- 
tion of  defendant  as  the  robber,  the  relia- 
bility of  his  evidence  is  for  the  jury  to 
determine  whether  it  is  contradicted  or 
not. 

When  the  property  is  taken  by  force  the 
degree  of  force  is  not  material. 
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Appeal  from  judgment  convict- 
ing defendant  of  the  crime  of  rob- 
bery in  the  second  degree. 

At  the  Police  Court  the  com- 
plainant selected  another  as  the 
person  who  robbed  him,  but  when 
he  had  a  full  view  of  defendant  at 
once  declared  him  to  be  the  cul- 
prit. After  his  identification  of 
defendant  the  complainant  ad- 
hered to  his  statement  that  he 
was  the  man  and  was  not  at  all  in 
doubt  about  it,  and  explained  the 
cause  of  his  error  to  the  jury.  The 
court  submitted  to  the  jury  the 
question  of  the  reliability  of  the 
complainant's  testimony. 

O.  M,  Curtis,  for  applt. 

McKenzie  Semple,  for  respts. 

Held,  No  error.  If  complainant 
had  not  committed  the  error  men- 
tioned in  selecting  another  person 
no  question  could  be  properly  pre- 
sented against  the  accuracy  of  his 
judgment  and  knowledge  on  the 
subject.  When  such  discrepancies 
mark  the  trial,  the  credibility  of 
the  witness,  the  value,  the  relia- 
bility of  his  evidence  must  be  left 
for  the  decision  of  the  jury  whether 
contradicted  or  not.  Tlaere  is  no 
other  method  of  disposing  of  the 
charge  to  which  the  testimony 
relates,  and  we  must  accept  the 
result  unless  some  established  rule 
of  law  has  been  violated  or  the 
preponderance  of  evidence  is  clear- 
ly in  favor  of  the  appellant.  Here 
the  appellant  denied  the  commis- 
sion of  the  offense  charged,  but  he 
was  found  in  the  vicinity  in  which 
the  robbery  took  place  and  had 
before  been  convicted  of  a  felony. 
His  testimony  was  doubtless  re- 
ceive.! with  great  misgivings,  and 


it  may  be  that  the  evidence  of 
identity,  though  regarded  as  slight, 
was  magnified  in  strength  and 
importance  by  appellant's  un- 
fortunate history. 

His  conviction  for  robbery  in 
the  second  degree  was  correct;  §§ 
225,  226,  leave  no  doubt  upon  that 
subject.  When  the  property  is 
taken  by  force,  the  degree  of  force 
is  immaterial.  This  is  the  rule 
now,  whatever  it  may  have  been 
heretofore. 

Judgment  affirmed. 

Opinion  by  Brady,  J.;  Van 
Bi^nty  P  J.y  and  Daniels,  J.^  con- 
cur. 


EXECUTORS.    TRUSTEES. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  re  estate  of  Hiram  Hutchin- 
son, deceased. 

Decided  June  18, 1887. 

Provisions  of  will  sufficient  to  indicate  an 
intention  that  the  executor  should  also 
act  as  trustee. 

A  provision  in  a  will  empowering  the  ex- 
ecutor to  terminate  any  business  connec- 
tion which  existed  or  might  continue  by 
virtue  of  arrangements  made  by  testa- 
tor gives  the  executor  no  authority  to 
continue  the  business  and  subject  the 
estate  to  the  hazards  of  commercial  busi- 
ness. 

Appeal  from  decree  of  surrogate 
removing  trustee  and  executrix. 
It  is  claimed  that  the  decision  is 
erroneous  because,  first,  the  execu- 
trix, Mrs.  H.,  was  not  a  testa- 
mentary trustee  and  therefore  not 
removable  as  such ;  and  second, 
that  even  if  she  was,  no  grounds 
existed  for  the  action  of  the  surro- 
gate. 
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The  will  devised  the  estate  to 
the  executrix,  but  it  contained 
other  provisions,  as  stated  in  the 
opinion. 

T.  W,  Divight  and  C.  IL  Hatch, 
for  applts. 

C.  J.  WdlSy  for  respt. 

Held  J  That  there  was  an  evident 
intention  on  the  part  of  testator 
that  his  executrix  should  also  as- 
sume the  duties  of  testamentary 
trustee.  It  is  urged  that  testator 
intended  to  create  a  life  estate  in 
his  executrix  with  remainder  over, 
which  estate  was  charged  with 
certain  liens.  But  it  is  diflScult  to 
reconcile  this  view  with  the  pro- 
visions of  the  will  which  could 
only  be  carried  out  by  a  trustee. 
The  provision  for  Mrs.  S. ;  the  set- 
ting apart  in  some  safe  investment 
the  sum  of  $20,000  for  Charles,  to 
be  paid  to  him  when  he  should 
attain  the  age  of  twenty-one  years, 
the  interest  on  which  was  to  be 
applied  to  the  expense  of  his 
maintenance  and  education ;  the 
direction  to  pay  or  invest  in  some 
safe  or  profitable  manner  the  sum 
of  $5,000  for  the  separate  use  and 
benefit  of  testator's  sister  Mary 
during  her  life  and  of  her  daugh- 
ter after  her  death ;  all  required 
the  intervention  of  a  trustee,  and 
as  such  testator  intended  his  ex- 
ecutrix to  act.  The  whole  scope 
of  the  will,  indeed,  seems  to  imply 
that  the  widow  of  testator  is  not  to 
have  an  absolute  life  estate  in  his 
estate,  but  she  is  tb  hold  the  same 
in  trust  for  her  own  support 
and  for  that  of  testator's  children, 
and  that  she  is  to  manage  the  same 
as  executrix  and  not  as  life  tenant. 
Testator  was  engaged  in  busi- 


ness at  the  time  of  his  death,  and 
by  his  will  empowered  his  execu- 
trix, by  and  with  the  advice  of 
his  sons,  to  terminate  any  business 
connection  which  existed  at  his 
decease  or  which  should  continue 
after  by  virtue  of  arrangements 
made  by  him  during  his  lifetime. 
The  executrix  in  1876,  in  order  to 
cut  oflf  claims  of  petitioner's  hus- 
band, entered  into  a  copartnership 
which  was  only  to  commence  in 
1882  and  terminate  in  1892.  This 
was  one  of  the  grounds  of  com- 
plaint and  does  not  appear  to  have 
been  condoned  or  assented  to  by 
petitioner. 

Heldj  That  the  clause  in  the 
will  above  set  forth  gave  no  power 
to  the  executrix  to  continue  any 
business  beyond  such  as  might  be 
necessary  because  of  arrangements 
made  during  testator's  lifetime. 
The  idea  that  the  executrix  had  the 
right  to  continue  the  business  of 
her  husband  indefinitely  and  to  risk 
his  whole  estate  therein  does  not 
find  countenance  in  the  language 
of  the  will.  The  only  language  in 
the  will  which  is  claimed  to  sup- 
port this  view  is  the  power  to  ter- 
minate any  business  connections 
which  existed  at  the  time  of  the 
death  of  testator.  This  clause  was 
entirely  unnecessary.  Such  con- 
nections terminated  by  the  death 
of  testator  without  any  action  on 
the  part  of  his  executrix  and 
could  only  continue  by  vii-tue 
of  some  agreement  on  his  part 
that  they  should  so  continue  after 
his  death,  and  even  such  business 
connetions  the  executrix  was  au- 
thorized to  terminate.  Upon  the 
right  to  terminate  cannot  be  built 
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up  a  right  to  continue,  where  such 
a  continuance  would  be  an  express 
violation  of  duty.  It  must  be  a 
very  plain  provision  in  a  will 
which  will  authorize  an  executor 
or  trustee  to  subject  a  large  part 
of  an  estate  to  the  hazards  of  a 
commercial  business,  and  no  such 
authorization  can  be  found  in  the 
will  of  H. 

It  may  be  true,  and  it  probably 
is,  that  all  of  the  children  were 
willing  to  connive  at  the  violation 
of  duty  by  the  executrix  as  long 
as  it  seemed  their  interest  so  to  do; 
but  that  does  not  deprive  them  of 
the  right  of  objection  as  to  acts 
which  they  have  not  condoned  or 
of  the  right  to  insist  that  the  es- 
tate shall  not  be  subjected  to  fur- 
ther hazard.  The  question  as  to 
whether  or  not  Mrs.  H.  had  a  right 
to  all  the  profits  has  no  bearing  on 
this  question,  as  any  one  of  the 
cestuis  que  trust  had  the  right  to 
demand  that  the  body  of  the  estate 
should  not  be  put  in  peril. 

Decree  aflBrmed,  with  costs. 

Opinion  by  Van  Brunt,  P.J,; 
Bartlett  and  Lawrence,  JJ.y  con- 
cur. 


LARCENY.    INDICTMENT. 

N.  Y.  Court  of  Appeals. 

The  People,  respts.,  v.  Dumar, 
applt. 

Decided  Oct.  4,  1887. 

To  sustain  an  indictment  for  feloniously 
stealing,  taking  and  carrying  away  cer- 
tain goods  there  must  be  proof  of  a  tak- 
ing against  the  will  of  the  owner;  proof 
that  the  goods  were  obtained  by  means 
of  false  representations  and  a  false  writ- 
ing is  not  sufficient. 


The  indictment  must  state  the  crime  and 
the  act  constituting  it;  if  either  one  of 
several  acts  constitutes  the  crime,  the 
several  acts  must  be  separately  stated  in 
different  counts. 

Reversing  S.  C,,  25  W.  Dig.,  191. 

Defendant  was  convicted  of  the 
crime  of  grand  larceny  in  the  sec- 
ond degree.  The  indictment 
charged  that  defendant  '*  unlaw- 
fully and  feloniously  did  steal, 
take  and  carry  away  contrary  to 
the  form  of  the  statute,"  etc.,  cer- 
tain goods.  Upon  the  opening  of 
the  case  the  counsel  for  the  prose- 
cution stated  that  ^'the  people 
would  show  that  the  defendant 
had  committed  the  crime  of  grand 
larceny  by  obtaining  from  Carter 
certain  personal  property  by  false 
representations  and  a  false  writ- 
ing." Defendant's  counsel  there- 
upon moved  for  his  discharge  on 
the  ground  that  the  case  stated 
varied  from  the  crime  charged. 
The  motion  was  denied.  Evidence 
was  given  by  the  prosecution 
showing  that  the  goods  had  been 
obtained  upon  a  sale  on  credit  in- 
duced by  fraudulent  representa- 
tions and  pretenses,  and  there  was 
no  evidence  of  any  taking  against 
the  will  of  the  owner.  At  the 
close  of  the  evidence  for  the  prose- 
cution the  motion  for  a  discharge 
was  renewed  and  denied. 

P.  Chamberlainy  Jr.,  for  applt. 

Oeorge  A.  Burton,  for  respt. 

Held,  Error ;  that  the  evidence 
was  not  sufficient  to  sustain  the 
allegations  of  the  indictment;  that 
under  the  indictment  proof  of  a 
taking  against  the  will  of  the 
owner  was  necessary.  6  Hill,  294; 
8  Cow.,  2'38  ;  45  N.  Y.,  387;  71 
id.,  114;  94  id.,  90;  99  id.,  662. 
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Under  the  Code  of  Criminal  Pro- 
cedure, §  275,  the  indictment  must 
charge  the  crime  and  also  state 
the  act  constituting  it;  the  omis- 
sion of  either  is  fatal.  If  either 
one  of  several  acts  constitutes  the 
crime  the  several  acts  must  be 
separately  stated  in  several  counts. 

Peopled'.  Willett,  102  N.  Y., 
251,  distinguished. 

Judgment  of  General  Term, 
affirming  judgment  of  conviction, 
reversed. 

Opinion  by  Danforth,  J.  All 
concur,  except  Rugerj  Ch,  J,,  not 
voting. 


RECEIVER.     BAR. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

ErastusS  Spencer,  rec'r..  re,<?p<., 
v.  Harriet  B.  Berdell,  applt. 

Decided  June  18,  18S7. 

The  judgment  debtor  brought  an  action  to 
redeem  certain  preralHes  and  filed  a  lis 
pendens.  Defendant  set  up  an  absolute 
title.  Subsequently  plaintift  was  ap- 
pointed receiver  in  supplementary  pro- 
ceedings and  brought  this  action  to  re- 
cover posses^^ion  of  said  premise  s.  The 
former  action  resulted  in  a  judgment  in 
favor  of  defendant  Held.  That  plaintiff 
was  bound  by  all  the  proceedings  in  the 
former  action  and  that  the  judgment 
in  that  action  was  a  bar  to  the  mainte- 
nance of  this  action  to  recover  posses- 
sion. 

Appeal  from  judgment  in  favor 
of  plaintiff  recovered  on  trial 
before  the  court  and  jury. 

Action  to  recover  possession  of 
certain    premises.     Plaintiff   was 
appointed  receiver  in  supplenjent 
ary  proceedings  against  one  R.  H. 
Berdell   in  the  fall  of  1876  on  a 


judgment  recovered  Oct.  2,  1876. 
It  appeared  that  said  R.  H.  Ber- 
dell brought  action  against  one  P. 
and  defendant  to  redeem  the 
premises  in  question  from  a  deed 
to  said  P.,  which  was  claimed  to 
be  in  fact  a  mortgage.  In  said 
action  defenrlant  alleged  her-self  to 
be  the  owner  by  virtue  of  a  con- 
veyance executed  by  P.  with  the 
consent  of  the  judgment  debtor, 
and  that  she  thereby  be(*ame  the 
absolute  owner  of  the  propeity. 
A  notice  of  pendency  of  the  action 
was  filed  with  the  complaint  Nov. 
12,  1875.  The  action  was  tried  in 
1883,  and  judgment  was  rendered 
in  favor  of  defendant,  declaring 
that  she  became  the  absolute 
owner  of  this  and  other  property 
by  reason  of  the  deed  executed 
and  delivered  to  her.  This  judg- 
ment was  interposed  on  the  trial 
of  this  action  as  defenses  in  bar  of 
plaintiff's  right  to  recover. 

Charles  E.  Rushmore  for  applt. 

Philip  L.  Wilson,  for  respt. 

Held,  That  the  judgment  was  a 
bar  to  this  action.  That  it  was 
only  from  the  time  of  his  appoint- 
ment that  plaintiff  was  vested 
with  the  real  property  of  tlie  judg- 
ment debtor.  When  the  title  was 
vested  in  him  it  was  subject  to  the 
action  then  pending  concerning  it 
in  favor  of  the  judgment  debtor 
against  P.  and  this  defendant. 

The  judgment  creditor  became 
an  incumbrancer  upon  the  prop- 
erty on  Oct.  2,  1876,  when  his 
judgment  was  recovered  and  a 
transcript  of  it  was  filed  and  dock- 
eted, and  he,  by  the  language  of 
5^  132,  Code  Civ.  Pro.,  vsras  as  much 
bound  by  the  action  of  Berdell  v. 
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P.  and  Berdell  as  though  he  had 
in  fact  been  made  a  party  to  the 
suit.  When  the  receiver  was  ap- 
pointed he  took  no  raore  than  the 
right  and  title  of  the  judgment 
debtor  to  the  real  estate  in  contro- 
versy. And  as  that  had  previ- 
ously been  subordinated  to  the 
preceding  action  the  receiver  ac- 
quired it  subject  to  the  same  in- 
cumbrance. Beyond  that,  the 
order  appointing  him  when  it  was 
filed  operated  as  a  conveyance  or 
transfer  of  the  real  property  of  the 
judgment  debtor  to  the  receiver. 
It  was  in  fact  a  conveyance  by 
operation  of  law  and  subjected  the 
receiver  to  the  proceedings  in  the 
pending  action  as  much  as  though 
he  had  taken  a  deed  from  the 
judgment  debtor  Berdell  in  form 
conveying  the  title  to  the  property. 
It  was  in  substance  a  subsequently 
executed  conveyance  and  within 
this  section  of  the  Code,  as  well  as 
§§  1670-71,  Code  Civ.  Pro.,  after- 
ward taking  effect.  He  was 
bound  by  all  the  proceedings  taken 
in  the  action  of  Berdell  the  same 
as  though  he  had  been  a  party  to 
the  suit.  He  came  in  under  him 
and  subjected  himself  to  the  de 
termination  afterward  made  in 
the  action.  He  permitted  the  pro- 
ceeding to  go  forward  in  the  name 
of  Berdell  without  in  fact  taking 
charge  and  control  of  it  himself, 
as  he  was  authorized  to  do.  The 
judgment  which  was  recovered  in 
that  action  adjudged  Berdell,  the 
judgment  debtor,  not  to  be  the 
owner  of  the  property  in  contro- 
versy, but  that  the  defendant  in 
this  action  has  become  vested  with 
the  title  to  it  and  was  at  the  time 


of  the  recovery  of  the  judgment, 
June  18,  1883,  the  owner  in  fee  of 
the  land,  and  no  change  in  her 
title  appears  afterward  to  have 
taken  place.  This  judgment, 
with  the  proof  of  the  filing  of  the 
complaint  and  notice  of  pendency 
of  the  action,  should  have  been 
held  conclusive  on  the  trial  against 
the  action  of  the  receiver.  He 
should  not  have  been  permitted  as 
he  was  to  recover  a  judgment  for 
the  possession  of  the  property  or 
for  its  rents  and  profits. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  by  DanielSy  J.;  Van 
Brunt,  P,J.,  and  Brady,  •/.,  con- 
cur. 


FORGERY.    EVIDENCE, 

N.  Y.  Court  op  Appeals. 

The  People,  respts.,  v.  Jones, 
applt. 

Decided  Oct.  4,.  1887. 

On  a  trial  for  forgery  in  procuring  the  dis- 
count of  a  note  knowing  the  nameBof 
maker  and  indorser  were  those  of  ficti- 
tious persons,  hut  representing  them  to 
be  those  of  living  persons  and  stating 
their  places  of  residence,  it  is  competent 
for  a  witness  who  has  made  search  for 
such  persons  about  the  locality  of  their 
supposed  residences  to  tell  the  means  he 
took  to  find  them  and  the  results. 

Although  evidence  which  is  improper  has 
been  received,  yet  it  will  not  afford 
ground  for  an  exception  if  it  was  not 
responsive  to  the  questions  put;  in  such 
case  the  party  affected  thereby  should 
move  to  strike  it  out. 

Affirming  S.  C.  25  W.  Dig.,  64l, 

Defendant  was  indicted  for 
forgery  in  the  second  degree  in 
having  signed  and  indorsed  a  note 
with  the  names  of  fictitious  per- 
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SODS  and  procuring  the  note  to  be 
discounted  as  a  genuine  note.  One 
H.  swore  that  defendant  told  him 
before  he  indorsed  the  note,  in  an- 
swer to  questions  put  by  him,  that 
the  maker  and  indoi-sers  were 
respectable  farmers,  and  lived  in 
certain  localities  which  he  speci- 
fied. The  witness  was  then  al- 
lowed to  tell  what  means  he  took 
to  find  the  maker  and  indorser 
and  the  results,  and  also  that  he 
had  looked  over  the  assessment 
rolls  of  the  towns  where  they 
were  reputed  to  reside  and  found 
no  such  names. 
Tracey  C.  Becker^  for  applt. 
George  T.  Quinby,  for  respt. 
Heldy  No  error. 

The  court  stated  that  it  would 
not  allow  any  conversation  be- 
tween the  witness  and  anybody 
he  talked  with,  but  he  might  state 
the  fact  that  he  had  a  talk  and 
could  get  no  information.  In 
giving  an  account  of  his  efforts 
the  witness  stated  one  or  two  of 
the  responses  that  were  made  to 
him  by  parties  inquired  of. 

Heldy  That  these  answers  were 
not  responsive  to  the  questions 
asked,  and  although  the  evidence 
was  improper  it  did  not  afford 
ground  for  an  exception  as  the 
testimony  was  not  called  for;  that 
if  defendant's  counsel  desired  to 
have  these  answers  stricken  from 
the  record  he  should  have  made  a 
motion  to  strike  them  out. 

Defendant's  counsel  upon  cross- 
examination  of  the  cashier  of  the 
bank  where  the  notes  were  dis- 
counted asked  him  questions  as  to 
the  dealings  between  defendant 
and  H.,  the  indorser,  and  as  to 


how  much  of  the  various  notes 
indorsed  by  H.  for  defendant  had 
been  paid  by  defendant  or  H.  H. 
afterward  as  a  witness  for  the 
prosecution  was  asked  how  much 
money  he  had  to  pay  for  defend- 
ant. This  was  objected  to  and 
admitted  under  exception. 

Heldy  No  error,  as  defendant's 
counsel  had  gone  into  the  subject 
on  the  cross-examination  of  the 
cashier. 

Judgment  of  General  Term, 
affirming  judgmeut  of  conviction, 
affirmed. 

Opinion  by  Peckham,  J.  All 
concur. 


WILLS.     EXECUTORS. 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

In   re   settlement   accounts   of 
Robert  Willets  et  al.,  trustees. 

Decided  May  13,  1887. 

Testator  gave  certain  aDnuities  and  di- 
rected that  on  the  deatli  of  the  annui- 
tants the  principal  should  be  divided  be- 
tween  his  grandchildren.  He  also  gave 
the  residue  to  his  executors  to  dispose  of 
and  invest  the  proceeds  and  use  the  in- 
come for  certain  grandchildren  named 
and  on  the  death  of  each  to  pay  the  princi- 
pal to  the  issue  of  the  one  so  dying.  By  a 
codicil  he  revoked  the  provision  made 
for  respondent  and  her  issue  *'  in  the  re- 
siduary clause/'  Held,  That  this  did  not 
apply  to  the  division  of  the  annuity 
fund. 

Where  there  are  several  distinct  trusts  it  is 
proper  for  the  trustee  to  keep  a  separate 
account  with  each  trust. 

Appeal  from  decree  of  sun'ogate 
settling  the  accounts  of  the  trus- 
tees of  Samuel  WilJets,  deceased. 

By  his  will  testator  bequeathed 
certain  annuities,   amounting   to 
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$10,000,  and  directed  his  executors 
to  set  apart  and  invest  a  fund  suf- 
ficient to  produce  the  same,  which 
on  the  decease  of  each  annuitant 
was  to  he  divided  among  his 
grandchildren  who  should  be  hv- 
ing  per  capita  and  not  per  stirpes, 
retaining  sufficient  to  produce  the 
remaining  annuities.  By  a  later 
clause  he  bequeathed  the  residue 
of  his  estate  to  his  executors  in 
trust  to  sell  the  same  and  divide 
the  proceeds  into  as  many  shares 
as  there  should  be  grandchildren 
living  and  invest  the  same,  and  to 
apply  the  income  of  each  share  to' 
the  use  of  certain  grandchildren 
named  and  on  the  death  of  each  to 
pay  over  the  principal  and  accu- 
mulations to  his  or  her  lawful 
heirs,  or  in  default  thereof  to  the 
survivors. 

By  a  codicil  testator  provided 
that  as  he  had  made  sufficient  pro- 
vision for  his  granddaughter,  the 
respondent,  and  her  issue  in  other 
portions  of  his  will  he  revoked  all 
provisions  and  bequests  in  her 
favor  and  given  to  her  and  her 
issue  in  the  residuary  clause 
thereof  and  directed  his  executors 
to  dispose  of  the  same  exclusive  of 
said  respondent. 

It  is  claimed  that  the  surrogate 
erred  in  finding  that  respondent 
was  entitled  to  share  in  the  annu- 
ity fund  because  of  the  codicil. 

G,  F.  Foster,  for  applt. 

Wilson  M.  Poivelljfor  trustees. 

C.  A,  H.  Bartlett,  for  respt. 

Held,  No  error.  The  language 
of  the  codicil  seems  clearly  to  in- 
timate that  but  one  residuary 
clause  is  referred  to  and  that  is 
that  residuary    clause    in    which 


provisions  and  bequests  in  favor 
of  respondent  and  her  issue  had 
been  made.  The  only  provision 
in  any  residuary  clause  for  respond- 
ent and  her  issue  is  that  part  of 
the  will  whereby  he  directs  his 
executors  to  sell  and  dispose  of  his 
estate  and  to  convert  it  into  cash 
and  divide  it  into  as  raanj*  shares 
as  there  should  be  of  his  gi-and- 
children.  That  clause  also  pro- 
vides that  on  the  death  of  respond- 
ent the  executors  shall  pay  over 
the  principal  and  accumulations, 
if  any,  of  the  share  allotted  to  re- 
spondent to  her  lawful  issue,  and 
this  clause  is  evidently  the  one 
referred  to  in  the  codicil  because 
in  the  clause  relating  to  the  annu- 
ities there  is  no  provision  what- 
ever for  the  sharing  by  issue  in 
the  provisions  therein  made  for 
his  grandchildren.  The  devise  is 
to  a  class  and  to  such  of  the  class 
as  should  be  living  at  particular 
times;  death  necessarily  excluding 
from  participation  either  directly 
or  representatively.  The  lan- 
guage of  the  codicil  is  not  appli- 
cable in  any  way  to  this  distribu- 
tion of  the  annuity  fund,  and  tes- 
tator evidently  did  not  intend  to 
deprive  his  grandchild,  respond- 
ent, of  this  provision  which  he 
had  made  in  his  will  for  her  bene- 
fit. 

The  trustees  kept  separate  ac- 
counts with  each  of  these  trusts. 

Heldy  Proper.  Each  trust  was 
separate  and  distinct,  and  each  es- 
pecially necessary  after  the  divis- 
ion which  the  executors  were  re- 
quired to  make  immediately  after 
the  reduction  of  the  estate  into 
cash  and  the  allotment  of  the  van- 
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0U8  shares  that  separate  accounts 
should  be  kept  of  each  by  the  ex- 
ecutors in  order  that  there  should 
be  no  confusion  arising  in  the 
management  of  these  separate  and 
distinct  shares. 

Also  held,  That  as  the  executors 
have  terminated  their  duties  as 
such,  and  the  fund  is  held  and 
managed  by  them  as  trustees  that 
they  were  entitled  to  their  full 
commissions  .as  executors,  and 
also  their  commissions  as  trustees. 
D5  N.  Y.,  263. 

There  seems  to  have  been  no 
error  in  the  method  in  which  the 
charge  for  taxes  and  salary  of 
clerk  was  made.  The  taxes  are  a 
charge  against  the  whole  estate, 
ami  the  services  rendered  by  the 
clerk  were  rendered  for  the  whole 
estate,  and  an  apportionment  of 
those  charges  were  proper.  They 
could  not  be  saddled  on  any  one 
particular  part  of  the  estate. 

Decree  aflBrmed,  with  costs. 

Opinion  by  Van  Brunt,  P.J.; 
Brady  and  Daniels,  J  J,,  concur. 


EMINENT  DOMAIN.     TITLE. 
N.  Y.  Court  of  Appeai^. 

The  City  of  Brooklyn,  respt,,  v. 
Copeland,  applt. 
Decided  Oct  4,  1887. 

Under  Chap.  840,  Laws  of  1861,  the  city  of 
Brookljn  acquired  a  fee  in  the  lands 
taken  thereunder  impressed  with  a  trust 
to  hold  them  for  park  purposes  of  which 
it  could  be  relieved  by  the  le^slature. 

After  such  relief  a  contract  to  sell  the  land 
and  give  a  full  covenant  deed  except  as 
to  Uens  and  debts  imposed  by  legislative 
action  is  one  within  the  power  of  the 
city  to  make. 

Where  in  an  action  to  compel  the  purchaser 
to  complete,  the  complaint  alleges  own- 
Vol.  27— No.  10a. 


ership  in  fee  under  the  act  of  1861,  and 
the  answer  admitted  the  allegations  and 
simply  denied  that  the  statute  was  com. 
petent  to  vest  the  city  with  the  owner- 
ship in  fee,  Held,  That  the  constitutional 
question  affecting  the  validity  of  the  act 
could  not  be  questioned  in.  this  court. 

This  was  an  action  to  compel  the 
specific  performance  of  a  contract 
for  the  purchase  of  land .  The  land 
in  controversy  became  the  property 
of  plaintiff  under  Chap.  340,  Laws 
of  1861,  providing  for  a  public 
park  in  the  city  of  Brooklyn.  The 
act  provides  that  the  land  taken 
thereunder  shall  be  held  by  the 
city  in  fee.  The  complaint  alleged 
that  plaintiff  under  the  provisions 
of  said  act  became  and  still  is  the 
owner  in  fee  and  possessed  of  the 
property  in  question,  and  that  by 
Chap.  375,  Laws  of  1870,  as  amend- 
ed by  Chap.  795,  Laws  of  1873,  a 
sale  thereof  was  made  to  the  de- 
fendant, who  entered  into  a  con- 
tract to  purchase,  but  has  refused 
to  take  title  or  pay  the  purchase 
money.  The  answer  admitted 
each  and  every  allegation  of 
the  complaint  except  it  denied 
that  the  statutes  therein  men- 
tioned were  competent  to  vest  in 
the  city  the  ownership  in  fee  of 
said  premises. 

H,  C.  M.  Ingraham,  for  applt. 

Ahnet  F.  Jenks,  for  respt. 

Held,  That  as  the  complaint 
alleged  an  ownership  in  fee  under 
the  provisions  of  the  act  of  1861, 
it  was  equivalent  to  an  allegation 
of  a  compliance  with  the  terms  of 
that  act,  and  the  same  as  an  alle- 
gation that  the  commissioners' 
report  was  confirmed  and  payment 
made  to  the  owners  of  lands,  or 
their  assent  obtained  by  deeds  du- 
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ly  executed,  as  required;  that  the 
answer  simply  raised  the  question 
as  to  the  quantum  of  the  estate 
obtained  by  the  city,  and  the  con- 
stitutional question  affecting  the 
vaUdity  of  the  act  could  not  be 
questioned  here. 

Upon  the  trial  plaintiff's  counsel 
asked  if  it  was  admitted  by  the 
other  side  that  the  steps  required 
for  the  taking  of  lands  for  park 
purposes  had  been  taken.  De- 
fendant's counsel  said  it  was,  but 
it  was  not  admitted  that  any 
awards  for  the  lands  were  ac- 
cepted or  received  by  the  owners 
under  such  circumstances  as  to 
operate  as  a  voluntary  grant  or  to 
estop  defendants  from  denying  the 
sufficiency  of  the  acts  to  vest  title 
in  fee  to  the  plaintiff. 

Heldy  That  this  statement  does 
not  detract  from  the  admission 
already  of  record  in  the  answer. 

The  city  advertised  to  sell  the 
land  and  give  a  full  covenant  and 
warranty  deed  except  as  to  liens 
and  debt  imposed  by  legislative 
action,  which  the  city  assumed  and 
agreed  to  discharge. 

Held,  That  this  was  such  a  con- 
tract that  the  city  could  make. 

Brooklyn  Park  Comrs.  v.  Arm- 
strong, 45  N.  Y.,  234,  distinguished. 

Under  the  act  of  1861,  Chap.  340, 
the  city  acquired  a  fee  in  the  lands 
impressed  with  a  trust  to  hold 
them  for  park  pui-poses,  of  which 
the  city  could  be  relieved  by  the 
legislature. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Peckham,  J-  AH 
concur. 


NEGLIGENCE.    EVIDENCE. 

N.  Y.  Court  op  Appeals. 

Sherman,  respt.,  v.  The  D.,  L. 
&W,  RR.  Co.,  ajyplt. 

Decided  Oct.  4,  1887. 

In  an  action  for  in  juries  caused  by  falling 
over  a  board  in  the  aisle  of  one  of  defend- 
ant's cars  the  brakeman  on  cross-exam- 
ination denied  having  stated  to  plaintiff 
that  he  had  forgotten  to  move  it  back  to 
its  place  and  that  it  was  his  fault.  This 
was  taken  under  objection  to  the  ques- 
tion. Plaintiff  on  being  recalled  was 
allowed  to  contradict  the  brakeman  and 
give  the  conversation  including  the  ad- 
mission of  fault.  Held,  Error;  that  it 
was  no  part  of  the  ren  geatce;  that  the 
evidence  came  in  under  the  former  ob- 
jection and  it  was  unnecessary  to  repeat 
the  objection  or  move  to  strike  out  the 
evidence. 

This  action  was  brought  to  re- 
cover damages  sustained  by  the 
plaintiff  through  tlie  negligence 
of  defendant's  servants.  It  ap- 
peared that  plaintiff  was  a  passen- 
ger on  one  of  defendant's  roads, 
and  that  on  hearing  a  whistle 
which  he  supposed  was  intended 
for  his  station  he  got  up  from  his 
seat  and  walked  to  the  other  end 
of  the  car  to  get  some  of  his  bag- 
gage, and  as  he  was  returning  to 
his  seat  he  tripped  and  fell  over  a 
board  which  a  brakeman  had 
placed  across  the  aisle  from  under 
one  seat  to  the  one  immediately 
opposite.  Plaintiff  testified  that 
the  board  was  not  there  when  he 
passed  down  the  aisle.  Defend^ 
ant's  brakeman  was  called  as  a 
witness  and  swore  that  he  was 
standing  or  just  preparing  to  stand 
on  the  board  when  plaintiff  came 
up  and  asked  hin^  to  let  him  pass, 
which  be  did,  and  in  doiag  so  cau- 
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tioned  him  to  be  careful  about  or 
look  out  for  the  board.  On  cross- 
examination  the  witness  was  asked 
if  he  did  not  state  to  plaintiff  that 
he  had  forgotten  to  move  or  slide 
back  to  its  place  the  board  on 
which  he  had  stood ;  that  it  was 
his  fault ;  that  he  was  careless. 
This  was  objected  to,  the  objection 
overruled,  and  the  defendant's 
counsel  excepted.  The  witness 
denied  ever  having  any  conversa- 
tion with  plaintiff  after  the  acci- 
dent. The  plaintiff  was  subse- 
quently recalled  and  asked  by  his 
counsel  if  he  had  any  conversation 
with  the  brakeman  in  relation  to 
the  accident  on  the  day  it  occurred, 
and  he  answered  that  he  had,  and 
under  objection  and  exception  by 
defendant's  counsel  stated  that 
the  brakeman  asked  him  if  he  was 
much  hurt,  and  he  answered  that 
he  was  badly  hurt  and  suffering 
great  pain.  The  court  then  asked 
him  to  repeat  the  conversation, 
which  he  did,  and  added,  what  he 
had  not  stated  in  answer  to  his 
counsel,  that  the  brakeman  said 
"it  is  ray  fault  the  board  being 
left  there." 

Hamilton  Odell^  for  applt. 

L.  B.  Treadwelly  for  respt. 

Held,  Error;  that  the  evidence 
was  no  part  of  the  res  gestce,  but  was 
calling  simply  for  a  narrative  of  the 
cause  of  a  past  occurrence;  that  the 
evidence  being  in  its  nature  inad- 
missible, the  plaintiff  could  not 
obtain  the  benefit  of  it  by  cross- 
examining  the  brakeman  in  regard 
to  it,  and  upon  his  denying  it, 
seek  to  prove  it  by  another  wit- 
ness under  the  guise  of  contradict- 
ing the  brakeman;  that  there  was 


nothing  in  the  evidence  of  the  al- 
leged conversation  sworn  to  by 
plaintiff  which  legitimately  tended 
to  impeach  or  contradict  the  brake- 
man's  evidence  on  his  direct  exam- 
ination. 

Also  heldy  That  the  court  hav- 
ing already  ruled  that  the  conver- 
sation was  proper  where  the  wit- 
ness made  an  additional  statement, 
it  came  in  under  the  objection  and 
exception  already  taken,  and  it 
was  unnecessary  to  repeat  the  ob- 
jection or  to  move  to  strike  out 
the  evidence. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed,  and  new  trial 
ordered. 

Opinion  by  Peckham^  J.  All 
concur. 


DIVOECE.    PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Miriam  D.  Paul,  respt.  ^  v.  Oerin 
I.  Paul,  applt. 

Decided  Oct.,  18S7. 

The  referee  to  whom  it  was  referred  to 
hear,  try,  and  determine  the  issues  in  an 
action  for  divorce  for  adultery,  in  which 
the  answer  alleged  as  a  counterclaim 
that  plaintiff  had  been  guilty  of  the  same 
offense,  reported  that  defendant  had 
committed  adultery,  but  his  report  was 
silent  as  to  the  recriminatory  charges. 
Held,  That  the  omission  to  find  upon  the 
issues  respecting  plain  tiff  ^s  adultery  is 
fatal  to  a  judgment  of  divorce  in  her 
favor,  notwithstanding  it  does  not  appear 
that  defendant  requested  a  finding  upon 
his  counterclaim ,  or  excepted  to  the  repoi  t 
on  account  of  the  alleged  defect,  or  asked 
to  have  the  report  sent  back  for  further 
findings,  and  although  the  evidence  sup- 
ported the  finding  of  defendant's  guilt. 

Appeal  from  judgment  at  Special 
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Term  on  referee's  report  under  an 
order  appointing  him  to  hear,  try, 
and  determine  the  issues  in  an  ac- 
tion for  di\rorce  on  the  ground  of 
adultery. 

The  complaint  charged  defend- 
ant with  acts  of  adultery  and 
asked  for  a  divorce.  The  answer 
denied  the  charges,  and  alleged  as 
a  counterclaim  that  plaintiff  had 
been  guilty  of  adultery,  and  de- 
manded judgment  of  divorce  on* 
that  account.  The  referee  re- 
ported that  defendant  had  com- 
mitted adultery,  but  his  report 
was  silent  as  to  the  charges  made 
against  plaintiff. 

F.  Brundagey  for  applt. 

John  R,  Hazily  for  respt. 

Heldy  That  the  omission  to  find 
upon  the  issues  respecting  plain- 
tiff's adultery  is  fatal  to  a  judg- 
ment for  divorce  in  her  favor. 
9  Abb.,  N.  S.,  291;  26  W.  Dig. 
122;  Code,  §  1768,  subd.  4. 

Respondent's  counsel  contends 
that  the  rule  should  not  be  applied 
here,  because  it  does  not  appear 
that  defendant  requested  a  find- 
ing upon  his  counterclaim,  or  ex- 
cepted to  the  report  on  account  of 
the  alleged  defect,  or  asked  to 
have  the  report  sent  back  for 
further  findings.  In  respect  to 
such  objections  and  action  for 
divorce  on  the  ground  of  adultery 
is  an  exception  to  the  ordinary 
rule.  The  most  that  respondent 
can  claim  is  that  by  reason  of  the 
omissions  referred  to  appellant 
waived  the  defect,  but  plaintiff  is 
not  entitled  to  a  divorce  by  reason 
of  the  waiver  or  consent  of  de- 
fendant. A  trial  and  determina 
tion  of  the  counterclaim  is  needed 


for  the  information  of  the  court 
before  judgment  will  be  pro- 
nounced. 

The  finding  as  to  defendant's 
guilt  is  supported  by  the  evidence- 
Aside  from  ample  evidence  of  op- 
portunity daring  the  four  years' 
residence  of  the  alleged  paramour 
in  the  defendant's  house  as  a  do- 
mestic, there  is  much  testimony 
tending  to  show  repeated  acts  of 
familiarity,  not  explained  by  the 
fact  that  they  were  members  of 
the  same  household,  of  such  a 
character  as  to  indicate  a  mutual 
inclination  to  know  each  other 
carnally.  Furthermore,  the  wit- 
ness N.  testified  that  she  saw  de- 
fendant and  his  paramour  in  bed 
together,  before  the  marriage  of 
defendant  with  plaintiff.  The  tes- 
timony was  admissible  to  charac- 
terize the  subsequent  conduct  of 
the  parties,  for  it  was  evidence 
which  if  believed  authorized  the 
finding  of  an  adulterous  inter- 
course on  the  occasion  to  which  it 
referred,  and  in  view  of  the  evi- 
dence of  subsequent  opportunity 
and  inclination,  it  justified  the  in- 
ference that  the  unlawful  connec- 
tion was  continued.     4  Paige,  432. 

The  entire  testimony,  which  we 
do  not  state  in  detail,  supports  the 
finding.     101  N.  Y.,  659. 

On  account  of  the  referee's  omis- 
sion to  find  upon  the  recriminatory 
charges,  the  judgment  must  be  re- 
versed and  the  case  sent  back  to 
the  same  referee  to  find  upon  the 
issues  respecting  the  alleged  adul- 
tery of  plaintiff,  the  findings  as 
to  defendant's  guilt  to  stand. 
And  as  the  finding  so  far  as  they 
deal  with  the  merits  are  hot  dis- 
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turbed,  and  the  only  defect  in  the 
judgment  is  one  which  might 
have  been  remedied  if  defendant 
had  called  attention  to  it  before 
bringing  his  appeal,  the  costs  of 
appeal  should  be  charged  upon 
him. 

So  ordered. 

Opinion  by  Smithy  P.J.;  Haight 
and  Bradley y  JJ.y  concur. 


APPEAL.     PRACTICE. 
N.  Y.  Court  of  Appeals. 

Prosser,  respt.y  v.  The  First  Nat. 
Bk.  of  Buffalo  et  al.,  applts. 

Decided  Oct.  4,  1887. 

Where  there  are  no  errors  pointed  out  by 
the  exceptions  and  the  order  of  General 
Term  does  not  state  that  the  reversal 
was  on  the  facts,  s.ich  order  of  reversal 
cannot  be  upheld. 

This  action  was  brought  to  re- 
cover damages  on  the  purchase 
of  certain  stock  by  plaintiff 
from^  the  defendant  corporation, 
which  purchase  the  complaint 
alleged  was  induced  by  certain 
false  and  fraudulent  representa- 
tions made  by  the  president  of 
the  bank  on  its  behalf  as  to  its 
financial  condition .  Upon  the  trial 
the  court  found  that  the  purchase 
was  not  made  of  the  bank,  btkt  of 
its  president,  and  that  the  bank 
did  not  make  to  plaintiff  through 
its  president  or  otherwise  the  state- 
ments and  representations  touch- 
ing its  condition,  or  in  respect 
to  the  stock  alleged  in  the  com- 
plaint, and  it  was  not  chargpable 
with  any  such  representations 
made  by  its  president.  The 
complaint  was  dismissed,  and  up- 


on appeal  to  the  General  Term 
judgment  of  the  court  below  was 
reversed  and  a  new  trial  ordered. 
The  order  of  reversal  did  not  spec- 
ify that  the  reversal  was  upon 
questions  of  fact. 

The  findings  of  the  trial  court 
were  sustained  by  the  evidence, 
and  there  were  no  errors  pointed 
out  by  the  exceptions  to  the 
rulings. 

John  O.  Milburriy  for  applts. 

James  F.  Olm-k,  for  respt. 

Heldy  That  as  no  error  was 
pointed  out  by  the  exceptions  and 
as  the  order  of  the  General  Term 
did  not  state  that  the  reversal  was 
upon  the  facts,  the  order  of  re- 
vei-sal  cannot  be  upheld. 

Order  of  General  Term,  revers- 
ing judgment  dismissing  com- 
plaint, reversed,  and  judgment  of 
trial  court  affirmed. 

Opinion  by  Early  J,  All  con- 
cur, except  Riigery  Ch.  J.,  not 
voting. 

FORECLOSURE.     DEFENSE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Nelson  K.  Hopkhis,  respt, y  v. 
Mary  A.  Ensign  ettil.,  applts. 

Decided  Oct.,  18S7. 

Defendants  in  foreclosure  contend  that 
the  consideration  for  the  bond  and  mort- 
gage was  an  illegal  one.  to  wit,  an  agree- 
ment to  prevent  competition  at  a  public 
sale.  Held,  as  the  alleged  illegality  was 
not  sho  vn  by  plaintiff's  proof  or  pleaded 
by  defendants,  qiuere  whether  it  is  avail- 
able as  a  defense.  Under  the  circum- 
stances of  this  case.  Held,  That  the  ai- 
alleged  defense  was  not  proved. 

Appeal  from  judgment  on  ref- 
eree's report. 
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Action  of  foreclosure.  The  de- 
fenses set  up  in  the  answer  are 
that  the  bond  and  mortgage  were 
executed  under  duress  and  are 
without  consideration.  The  ref- 
eree found  against  each  of  those 
defenses  on  sufficient  evidence. 
Defendants  contend  that  the  evi- 
dence shows  that  the  consideration 
for  the  bond  and  mortgage  was  an 
illegal  one,  to  wit,  an  agreement  to 
prevent  competition  at  a  public 
sale.  The  intent  'of  the  arrange- 
ment or  contract,  in  pursuance  of 
which  White  refrained  from  bid- 
ding, was  not  to  prevent  or  sup- 
press competition.  Its  object  was 
to  enable  the  defendant,  Mrs.  En- 
sign (who,  with  her  daughter, 
owned  the  equity  of  redemption 
under  the  will  of  Charles  Ensign, 
deceased),  to  buy  in  the  mortgaged 
property  at  less  than  its  value, 
and  to  secure  to  White  the  pay- 
ment of  his  claim  for  professional 
services  rendered  for  Holt,  the  sur- 
viving partner  of  himself  and  En- 
sign. Holt  was  insolvent  and 
there  was  nothing  out  of  which 
White  could  collect  his  claim  ex- 
cept the  property  left  by  Ensign. 
He  might  have  made  the  amount 
of  it  by  bidding  at  the  sale,  and  he 
refrained  from  bidding  in  conse- 
quence of  Mrs.  Ensign's  agreement 
to  secure  his  claim  if  she  became 
the  purchaser. 

George  M,  Osgoodby,  for  applt. 
Mary  A.  Ensign. 

L.  N.  Bangs,  for  applt.  Mary 
Ensign. 

Truman  C.  White,  for  respt. 

Held,  As  the  alleged  illegality  is 
not  shown  by  plaintiff's  proofs  nor 
pleaded  by  defendants,  it  is  ques- 


tionable whether  it  is  available  as 
a  defense.  Code  of  Procedure,  § 
149;  Code  of  Civil  Procedure,  § 
500;  16  N.  Y.,  297;  44  Barb.,  87;  12 
N.  Y.,  32;  73  id.,  480;  I  Hun,  92; 
13  Abb.  N.  C,  384;  id.,  393;  Porae- 
roy's  Remedies,  §  708.  But  it  is 
not  necessary  to  decide  that  ques- 
tion, as  the  defense  was  not  proved. 
The  arrangement  was  not  illegal, 
although  it  had  the  effect,  inci- 
dentally, to  prevent  competition 
between  White  and  Mrs.  Ensign. 
3  Mete,  384;  66  N.  Y.,  288;  83  id., 
14;  34  Hun,  115. 
Judgment  affirmed,  with  costs- 
Opinion  by  Smith,  P.J.;  Bar- 
ker, Bradley  and  Lewis,  JJ.,  con- 
cur. 


CHARTER  PARTY. 
BAR. 


PARTIES. 


N.    Y.   Court   of  Appeals. 

Woodhouse   et   al.,    respt s.,    v. 
Duncan  et  al.,  applts. 

Decided  Oct.  4,  1887. 

A  charter-party  was  executed  by  defend- 
ants with  their  firm  name  but  in  fact  for 
themselves  and  the  other  charterers, 
which  fact  was  not  known  to  plaintiffs. 
The  charter-party  was  not  under  seal. 
Held,  That  plaintiffs  could  prove  in  an 
action  on  the  charter-party  that  defend- 
ants executed  it  as  representing  all  the 
charterers;  that  they  could  be  treated  as 
agents;  and  that  such  other  persons 
could  be  treated  as  dormant  partners  and 
were  not  necessary  parties  defendant. 

An  adjudication  in  a  former  suit  in  admi- 
ralty against  plaintiffs  brought  by  de- 
fendants in  which  it  was  adjudged  that 
plaintiffs  had  performed  all  the  covenants 
in  the  charter-party  is  binding  on  the 
parties  thereto  and  those  whom  they 
represented  and  who  were  in  privity 
with  them. 
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This  action  was  brought  to  re- 
cover an  amount  claimed  to  be 
due  under  a  charter  party.  It  ap- 
peared that  the  charter  party  was 
signed  only  by  the  plaintiffs  with 
their  firm  name  and  by  the  defend- 
ants D.  &  P.  with  their  firm  name, 
but  that  D.  &  P.  executed  it  on 
behalf  of  themselves  and  the  other 
charterers.  The  charter-party  was 
not  under  seal.  Upon  the  trial 
plaintiffs  proved  that  it  was  exe- 
cuted by  D.  &  P.  not  only  for 
themselves,  but  as  representing 
all  those  who  chartered  the  steam- 
ship. 

R.  D.  Benedict,  for  applts. 

William  Allen  Butler,  for  respts. 

Held,  No  error ;  that  D.  &  P. 
may  be  treated  as  agents  executing 
the  charter-party,  for  themselves 
and  all  others  interested  as  princi- 
pals with  them.  04  N.  Y.,  357;  76 
id.,  32;    78  id.,  58^ 

Defendants  claimed  that  plain- 
tiffs wholly  failed  to  keep  and  per- 
form the  charter  on  their  part,  and 
failed  to  keep  the  vessel  tight  and 
staunch  as  they  agreed  in  the  char- 
ter, and  that  thereby  damages  re- 
sulted to  an  amount  exceeding  the 
charter  money.  Plaintiffs  proved 
that  D.  &  P.  had  soon  after  the 
return  of  the  vessel  brought  a  suit 
in  admiralty  against  the  steamship 
and  her  owners  to  recover  the 
damages  sustained;  that  the  libel 
in  that  suit  was  dismissed  on  the 
ground  that  the  owners  of  the  ves- 
sel had  performed  all  their  cove- 
nants and  undertakings  contained 
in  the  charter-party. 

Held,  That  the  adjudication  in 
that  suit  was  binding  upon  the  par- 
tie©  thereto  and  those  whom  they 


represented  and  who  were  in  priv- 
ity with  them. 

It  was  claimed  that  plaintiffs 
should  have  included  in  this 
action  certain  persons  as  par- 
ties defendants,  whose  names 
are  mentioned  in  the  answer,  as 
interested  in  the  adventure.  It 
was  proved  that  all  these  persons 
were  interested  in  the  adventure, 
but  that  at  the  time  of  making  the 
charter- paity  plaintiffs  had  no 
knowledge  that  persons  other  than 
D.  &  P.  were  interested  as  partners, 
or  that  they  were  parties  to  the 
contract.  It  was  not  proved  that 
these  other  persons  were  interested 
as  joint  partners  with  D.  &  P. 

Held,  That  as  at  the  time  of 
making  the  contract  the  persons 
referred  to  were  not  known  to  the 
plaintiffs  to  be  joint  contractors 
with  D.  &  P.,  and  they  sup- 
posed they  were  contracting 
with  D.  &  P.  only,  the  other  per- 
sons could  be  treated  as  dormant 
partners,  and  it  was  not  necessary 
to  make  them  parties  defendant. 
29  Barb.,  549;  ^y^  id.,  73;  7  Daljs 
498;  30  N.  Y.,  374;  47  id.,  648;  53 
id.,  270;  1  Abb.  Ct.  App.  Dec,  438; 
12  M.  &  W.,  405;  I  B.  &  A.,  401; 
Col.  on  Part.,  §  719. 

It  was  not  sufficient  that  plain- 
tiffs may  have  known  that  the 
persons  named  may  have  had  some 
some  sort  of  interest  in  the  adven- 
ture; they  must  have  known  they 
were  members  of  a  firm  with  de- 
fendants or  joint  contractors  with 
them.     106  N.  Y.,  206. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs 
on  verdict,  affirmed. 

Opinion  by  Earl,  J,    AU  concur, 
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FIRE  INSURANCE. 

N.  Y.  Court  of  Appeals. 

The  National  Filtering  Oil  Co., 
respt.,  V.  The  Citizens'  Ins.  Co.  of 
Missouri,  applt. 

Decided  Oct.  4,  1887. 

A  policy  of  insurance  was  issued  by  defend- 
ant to  plaintiff  on  the  oil  works  of  E  &, 
Co  to  protect  royalties  payable  by  that 
firm  to  plaintiff  for  certain  patents,  and 
which  were  guaranteed  to  amount  to 
$250  a  month.  The  policy  provided  that 
if  the  premises  were  damaged  by  fire  so 
as  to  cause  a  diminution  of  the  royalties 
defendant  would  make  good  such  dim- 
inution. E.  &  Co.  had  an  exclusive 
license  to  use  the  patents.  Held,  That 
the  policy  insured  the  whole  of  the  royal- 
ties, and  not  merely  the  guaranteed  por- 
tion, and  was  not  void  as  a  wager  con- 
tract. 

Such  an  interest  in  property  connected 
with  its  safety  and  situation  as  will  cause 
the  assured  to  sustain  a  direct  loss  from 
its  destruction  is  an  insurable  interest, 
although  he  lias  no  interest,  legal  or 
equitable,  in  the  premibes  themselves. 

Affirming  S.  C,  20  W.  Dig.,  880. 

This  was  an  action  upon  a  policy 
of  fire  insurance  issued  by  defend- 
ant on  the  oil  reducing  and  filter- 
ing works  of  E.  &  Co.  and  for  the 
protection  of  specified  royalties 
payable  by  that  firm  to  plaintiff 
as  compensation  for  an  exclusive 
license  to  use  in  its  business  a  cer- 
tain patent  controlled  by  plaintiff. 
The  policy  recited  that  E.  &  Co., 
'M)y  virtue  of  an  agreement  with 
the  assured,  are  bound  to  pay 
them  royalties  for  the  privilege  of 
using  their  patents,  which  royal- 
ties are  guaranteed  to  amount  to 
$250  per  month ."  It  was  provided 
that  if  the  premises  were  ''damaged 
by  fire  so  as  to  cause  a  diminution 
of  said  royalties  this  company  will 
make   good   to   the   insured  the 


amount  of  such  diminution  during 
the  restoration  of  such  premises  to 
their  producing  capacity  immedi- 
ately preceding  said  fire." 

O.  A.  Clement  J  for  applt. 

F,  R,  Coudert  and  Paul  Fidlev, 
for  respt. 

Held,  That  the  policy  insured 
the  royalties  payable  under  the 
contract,  not  merely  the  guaran- 
teed proportion,  but  the  whole  of 
the  royalties  stipulated  and  was 
not  void  as  a  wager  contract;  that 
although  beyond  the  guaranteed 
mininmm  the  royalties  were  con- 
tingent and  dependent  on  the  con- 
dition of  the  market,  and  even 
possibly  on  the  will  and  choice  of 
E.  &  Co.  in  the  seasonable  control 
of  their  business,  but  as  E.  &  Co. 
had  an  exclusive  license  and  their 
business  was  lessened  and  restrict- 
ed because  of  fire,  no  other  license 
could  be  granted  and  the  loss  of 
the  diminished  royalties  would  fall 
upon  plaintiff,  and  that  risk  being 
one  necessarily  connects  with  the 
premises,  it  had  a  right  to  insure  it. 

An  interest,  legal  or  equitable, 
in  property  destroyed  by  fire  is  not 
necessary  to  support  an  insurance 
upon  it;  it  is  enough  if  the  assured 
is  so  situated  as  to  be  liable  to  loss 
if  it  be  destroyed  by  the  peril  in- 
sured against.  Such  an  interest 
in  property  connected  with  its 
safety  and  situation  as  will  cause 
the  insured  to  sustain  a  direct  loss 
from  its  destruction  is  an  insur- 
able interest. 

If  there  be  a  right  in  or  against 
property  which  son)e  court  will 
enforce  against  it,  a  right  so  close- 
ly connected  with  it,  and  so  much 
dependent  for  value  upon  the  con- 
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tinued  existence  of  it  alone,  as 
that  a  loss  of  the  property  will 
cause  pecuniary  damage  to  the 
holder  of  the  right  against  it,  he 
has  an  insurable  interest.  27  N. 
Y.,  163;  43  id.,  389;  62  id.,  47. 

The  amount  of  royalties  paid 
for  two  months  immediately  pre- 
ceding the  fire  was  proved,  also 
the  amount  during  the  time  the 
works  were  being  restored. 

Helds  No  error. 

The  contract  of  E.  &  Co.  with 
the  plaintiff  was  introduced  in  evi- 
dence. 

Heldy  No  error. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 


BROOKLYN  BRIDGE.     NEG- 
LIGENCE. 

N.  Y.  Court  of  Appeals. 

Walsh,  respt,^  v.  The  Mayor, 
etc.,  of  N.  Y.,  impl'd.,  applt. 

Decided  Oct.  18,  1887. 

The  trustees  of  the  Brooklyn  bridge  repre- 
resent  the  cities  of  New  York  and  Brook- 
lyn as  their  agents,  and  the  persons  em- 
ployed by  them  are  agents  and  servants 
of  the  two  cities,  for  whose  negligence 
those  cities  are  liable. 

Affirming  S.  C,  24  W.  Dig.,  400, 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 
by  plaintiff  through  the  alleged 
negligence  of  a  laborer  employed 
in  the  construction  of  the  Brooklyn 
Bridge.  The  mayor  and  aldermen 
of  New  York  and  Brooklyn  were 
made  parties  defendant.    The  com- 

Vol.  27— No  lOb. 


plaint  allleged  the  incorporation 
of  said  two  cities,  and  that  at  the 
time  plaintiff  was  injured  defend- 
ants were  engaged  in  constructing 
the  New  York  and  Brooklyn 
Bridge  through  their  agents  and 
officers  who  were  known  as  trus- 
tees thereof;  that  said  trustees  em- 
ployed a  laborer,  who  while  acting 
within  the  scope  of  his  employ- 
ment for  said  defendants  by  his 
negligence  and  carelessness  caused 
the  plaintiff's  injuries.  It  was 
also  alleged  that  before  the  action 
was  commenced  plaintiff's  claim, 
duly  verified,  was  presented  to  the 
comptrollers  of  both  cities.  The 
complaint  was  demurred  to  as  not 
stating  facts  sufficient  to  constitute 
cause  of  action.  The  demurrer 
was  overruled  and  an  interlocutory 
judgment  ordered  for  plaintiff, 
which  was  affirmed  by  the  Gen- 
eral Term. 

D.  J.  Dean,  for  applt. 

Charles  J.  Patierson,  for  respt. 

Held,  That  the  demurrer  was 
properly  oveiTuled;  that  in  every 
sense  the  bridge  was  constructed 
and  is  managed  for  the  two  cities,, 
and  the  trustees  appointed  by  the 
city  officials  represent  the  two 
cities  as  their  agents,  and  the  per- 
sons employed  by  them  are  agents 
and  servants  of  the  two  cities,  for 
whose  careless  and  negligent  acts 
they  are  liable.  96  N.  Y.,  264,  427; 
76  id.,  475;  Laws  of  1867,  Chap. 
399;  Laws  of  1874,  Chap.  601; 
Laws  of  1875,  Chap.  300. 

Judgment  and  order  of  General 
Term,  affirming  interlocutory 
judgment  of  Special  Term,  af- 
firmed. 

Opinion  by  Earl^  J.    All  concur* 
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LIFE  TENANT.     WASTE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Mary  B.  Bouton  et  al.,  appUs., 
V.  Carrie  Thomas,  as  exrx.,  et  al., 
respts. 

Decided  Oct.,  1888. 

Testator  by  his  will  gave  the  residue  of  his 
estate  to  his  heirs  equally.  By  a  subse- 
quent clause  in  the  will  he  gave  his  whole 
estate  to  his  executors  in  trust  to  pay  his 
debts  and  specific  legacies  with  power  of 
sale.  Among  the  specific  devises  was 
one  of  a  life  estate  in  certain  real  estate. 
Held,  That  testator's  heirs  might  sae  for 
waste  committed  by  the  life  tenant  in 
cutting  growing  trees. 

Appeal  from  judgment  of  non- 
suit ordered  at  Circuit. 

Plaintiffs,  claiming  as  remain- 
dermen or  reversioners  under  the 
will  of  L.,  seek  to  recover  for  waste 
in  cutting  down  growing  trees, 
alleged  to  have  been  committed  or 
directed  by  the  life  tenant.  The 
will,  after  directing  the  payment 
of  testator's  debts  and  specifying 
certain  devises  and  bequests,  gave 
the  residue  of  the  estate,  real  and 
personal,  to '  *  my  heirs  to  be  equally 
divided  between  them,  share  and 
share  alike,  including  my  wife." 
By  a  subsequent  clause  it  gave 
*'all  my  real  and  personal  estate 
of  what  nature  or  kind  soever  to 
^A.,  B.  and  C,  the  executors  of 
this  my  last  will  and  testament, 
hereinafter  nominated  and  ap- 
pointed, in  trust  for  the  payment 
of  my  debts  and  the  legacies  above 
specified,  with  power  to  sell  and  dis- 
pose of  the  same  at  public  or  pri- 
vate sale,  at  such  time  or  times,  and 
upon  such  terms  and  in  such  man- 


ner as  to  them  shall  seem  meet." 
Among  the  specific  devises  was 
one  of  a  life  estate  in  the  real  es- 
tate in  question  to  said  A.,  who 
was  one  of  the  original  defendants 
in  this  action.  A.  having  died, 
his  executrix  was  substituted  in 
his  place.  At  the  trial,  plaintiifs 
put  the  will  in  evidence,  and  when 
they  rested  defendants  moved  for 
nonsuit  on  the  ground  that  plain- 
tiifs ''have  shown  neither  title  nor 
possession  to  the  premises  in  ques- 
tion, and  for  that  reason  they  can- 
not maintain  this  action."  The 
court  granted  the  motion  on  the 
ground  that  the  title  was  in  the 
trustees  and  not  in  the  heirs. 

John  L.  Parker,  for  applts. 

H.  Greenfield,  for  respts. 

Held.  Error.  The  trust  was  to 
pay  debts  and  legacies.  It  was 
good  as  a  power  in  trust  to  sell  and 
apply  the  proceeds  to  that  purpose. 
1  R.  S.,  728,  §  55,  subd.,  1,  2;  but 
the  trustees  were  not  authorized 
to  receive  the  rents  and  profits, 
nor  were  they  entitled  to  the  pos- 
session, and  therefore  no  estate 
vested  in  them.  1  R.  S.,  729,  §  56. 
Until  the  execution  of  the  power, 
the  fee  was  in  the  heirs  subject  to 
the  life  estate  of  A.  1  R.  S.,  729, 
§§  56,  59;  1  Den.,  53;  2  Hill,  509;  8 
Paige,  295;  43  N.  Y.,  303;  105  id., 
185, 

The  Revised  Statutes  gave  to  a 
person  seized  of  an  estate  in  re- 
mainder or  reversion  the  right  to 
maintain  an  action  of  waste  or 
trespass,  for  any  injury  done  to 
the  inheritance,  notwithstanding 
any  intervening  estate  for  life  or 
years.  1  R.  S.,  750,  §  8.  That 
right  is  continued  by  the  Code  of 
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Civil  Procedure,  §§  1651,  1652, 
1655. 

JudgmeDt  reversed  and  new 
trial  ordered. 

Opinion  by  Smith,  P.J,;  Barker, 
Haight  and  Bradley,  JJ.,  concur. 


NEGLIGENCE. 

N.   Y.    Court   of   Appeals. 

Cahill,  respt.,  v.  Hilton  et  al., 
<ipplts. 

Decided  Oct.  4,  1887. 

Plaintiff,  who  was  in  defendant's  employ, 
was  directed  to  disconDect  a  belt  and 
hang  it  up  for  repairs,  a  feat  which  he 
had  often  done  before.  He  found  the 
ladder  in  position,  looked  to  see  if  it  was 
all  right,  ascended  and  endeavored  to 
seize  the  belt,  which  was  revolving  rap- 
idly, became  unconscious,  and  was  found 
on  the  floor  with  his  arm  torn  out  and 
the  ladder  broken.  No  one  saw  the  acci- 
dent. Held,  That  plaintiff  was  not  enti- 
tled to  recover,  as  it  did  not  appear  that 
the  injury  resulted  from  any  defect  in 
the  ladder,  and  he  was  liable  for  having 
elected  to  do  the  work  in  a  manner  he 
knew  to  be  hazardous  rather  than  accept 
precautions  which  would  make  it  en- 
tirely safe. 

Reversing  8.  C,  21  W.  Dig  ,  641. 

This  action  was  brought  to  re- 
cover damages  for  injuries  re- 
ceived by  plaintiff  through  the 
alleged  negligence  of  defendants. 
It  appeared  that,  defendants 
owned  a  carpet. factory  in  which 
plaintiff  had  been  employed  for 
four  years  as  a  general  helper 
in  the  gig-room,  and  plaintiff  was 
injured  by  having  his  arm  torn  off 
while  attempting  to  shift,  while 
the  machinery  was  in  motion,  a 
belt  upon  a  shaft  for  the  purpose 
of  relacing  it,  plaintiff  using  a  lad- 
der which  was  about  twelve  feet 


long,  and  had  been  provided  for 
no  special  purpose,  but  had  been 
used  for  some  fifteen  years  about 
the  factory  for  the  ordinary  uses 
of  such  a  ladder,  and  which  plain- 
tiff claimed  was  defective  and  con- 
sequently caused  the  injury.  The 
superintendent  and  foreman  of 
the  factory  had  been  expressly 
directed  by  defendants  not  to  allow 
the  machinery  to  be  repaired  while 
in  motion.  There  was  no  neces- 
sity for  relacing  the  belt  while  the 
machinery  was  in  motion,  and  no 
proof  that  the  ladder  was  furnished 
for  the  purpose  to  which  plaintiff 
put  it,  or  that  the  defendants  were 
aware  of  the  manner  in  which  he 
intended  to  use  it.  Plaintiff  ad- 
mitted that  he  had  frequently  per- 
formed the  same  service  before 
and  always  in  the  same  manner 
and  with  the  same  ladder,  and 
that  he  knew  it  to  be  a  hazardous 
undertaking.  There  was  no  direct 
evidence  of  the  manner  in  which 
the  accident  occurred. 

Frank  B,  Lown,  for  applts. 

Austen  O.  Fox,  for  respt. 

Held,  That  plaintiff  was  not 
entitled  to  recover ;  that  it  does 
not  appear  from  the  evidence  that 
the  injury  resulted  from  any  de- 
fect in  the  ladder,  and  plaintiff 
was  liable  for  having  elected  to  do 
the  work  in  a  manner  he  knew  to 
be  hazardous,  rather  than  adopt 
precautions  which  would  have 
made  it  entirely  safe  ;  that  plain- 
tiff in  order  to  recover  was  bound 
to  establish  personal  negligence  on 
the  part  of  the  defendants,  or, 
what  is  equivalent  thereto,  and 
they  are  entitled  to  the  benefit  of 
the  presumption   that   they  had 
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performed  their  duty  until  the 
contrary  appears.  Wood  on  Mas- 
ter and  Servant,  §^  345,  346. 

Also  held.  That  plaintiff  was  re- 
quired to  show  affirmatively  his 
own  freedom  from  negligence; 
that  proof  of  this  fact  usually  pre- 
sents a  question  for  the  jury,  and 
is  often  to  be  inferred  I'rom  the 
nature  of  the  accident  and  the  cir- 
cumstances of  the  case;  but  this 
conclusion  cannot  legally  be 
reached  uuless  such  circumstances 
are  proved  as  legitimately  and  rea- 
sonably lead  to  such  result.  Un- 
less the  court  can  see  that  such 
facts  are  proved  as  fairly  tend  to 
support  a  presumption  of  freedom 
from  negligence,  the  question  be- 
comes one  of  law. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


PERJURY. 

N.  Y.  SuPREMK  Court.    General 
Term.    Fifth  Dept. 

The  People,  applts,,  v.  John  P. 
Allen,  re5j)f. 

Decided  June,  1887. 

Perjury  cannot  be  assigned  upon  an  affida- 
vit attached  to  an  account  for  services 
against  the  city  of  Buffalo,  it  not  having 
been  used  by  the  claimant,  or  delivered 
by  him  to  any  person  to  be  used,  in  pro- 
curing an  audit  of  the  account,  by  pre- 
senting it  to  the  common  council. 

Appeal  from  judgment  of  the 
Superior  Court  of  the  city  of  Buf- 
falo sustaining  demurrer  to  indict- 
ment charging  defendant  with  per- 
jury in  falsely  swearing  to  a  bill 


held  by  him  against  the  city  of 
Buffalo  for  services  rendered  by 
him  in  cleaning  the  vaults  of  one 
of  the  public  school  houses  of  the 
city  under  the  employment  of  the 
commissioner  of  public  buildings. 
The  bill  as  made  out  and  veri- 
fied by  defendant  charged  the  city 
with  the  removal  of  87  yards  and 
9  feet  of  night  soil  at  82.25  per 
yard,  amounting  to  $84,  and  the 
indictment  charges  that  only  about 
6  yards  were  removed,  worth  813.- 
50,  and  in  that  particular  consisted 
the  alleged  falsity  of  the  affidavit. 
The  city  charter  provides  that  all 
claims  against  the  city  shall  be  au- 
dited by  the  common  council,  and 
it  requires  that  before  any  account 
for  labor  or  services  shall  be  au- 
dited it  shall  be  made  out  in  detail 
and  verified  by  the  aflBdavit  of  the 
claimant  to  the  effect  that  the 
work  charged  for  had  been  done, 
and  that  the  charges  are  reason- 
able and  just,  etc.  Cornipt  false 
swearing  to  any  material  fact  in 
such  affidavit  is  declared  to  be  per- 
jury. It  is  also  provided  that  be- 
fore any  such  bill  shall  be  pre- 
sented to  the  common  council  for 
audit  it  must  be  certified  by  ihe 
head  of  the  department  ordering 
the  same,  and  iu  case  of  repairs  on 
the  public  schools,  by  the  principal 
of  the  school  where  the  same  was 
done.  The  indictment  charges 
that  defendant  presented  the  bill 
so  made  out  and  verified  by  him 
to  the  head  of  the  department  and 
the  principal  of  the  school  for  the 
purpose  of  obtaining  their  certifi- 
cates, and  that  he  obtained  the 
certificate  of  the  former  annexed 
to  the  bill,   but  it  does  not  aver 
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that  he  presented  the  bill  to  the 
common  council  for  any  purpose, 
or  that  he  delivered  it  to  any  per- 
son to  be  so  presented.  For  aught 
that  is  alleged,  he  made  no  furl  her 
use  of  said  verified  bill  after  ob- 
taining such  certificate  and  pre- 
senting it  to  the  principal  of  the 
school,  and  did  not  part  with  its 
possession.  For  the  purposes  of 
this  case  it  is  to  be  assumed  that 
the  bill  was  not  required  by  law  to 
be  verified  until  it  was  presented 
to  the  common  council  for  its 
action  ;  thax  neither  the  superin- 
tendent nor  the  principal  of  the 
school  had  authority  to  receive  the 
bill  for  the  common  council,  nor 
did  they  assume  to  do  so;  and  that 
the  making  of  the  affidavit  by  the 
claimant,  before  presenting  the 
bill  to  them  for  certification,  was 
a  voluntary  act  on  his  part,  which 
neither  of  them  could  require. 

George  T,  Quinhy,  Dist.  Atty., 
for  applt. 

Tracy  Becker^  for  respt. 

Held,  Perjury  cannot  be  assigned 
upon  the  affidavit,  it  not  having 
been  used  by  defendant,  or  deliv- 
ered by  him  to  any  person  to  be 
used,  in  procuring  an  audit  of  the 
bill,  by  presenting  it  to  the  com- 
mon council.     4  Hun,  323. 

The  affidavit  was  not  one  to 
which  §  96  of  the  Penal  Code  re- 
lates; nor  was  it  complete  under  § 
100. 

The  People  v.  Bowe,  34  Hun, 
528,  distinguished. 

Judgment  affirmed,  and  case  re- 
mitted to  Superior  Court. 

Opinion  by  Smith,  P.J.;  Brad- 
?«y,  J'*  concurs;  Haight,  J.,  dis- 
sents. 


MUNICIPAL  CORPORATIONS. 
'    COSTS. 

N.  Y.  Court  of  Appeals. 

Hunt,  applt,,  V.  The  City  of  Os- 
wego, respt. 

Decided  Oct.  18,  18S7. 

Section  3245  of  the  Code  does  not  apply  to 
an  action  to  recover  damages  for  injuries 
caused  by  tlie  negligence  of  the  servants 
of  a  municipal  corporation. 

This  action  was  brought  to  recover 
damages  for  injuries  to  plaintiff's 
garden  from  being  flooded  by 
the  improper  construction  of  de- 
fendant's sewers  and  gutters,  and 
its  failure  and  neglect  to  provide 
and  maintain  a  proper  outlet  for  the 
water  thus  accumulated.  No  peti- 
tion or  claim  w^as  presented  by 
plaintiff  to  defendant's  city  treas- 
urer. A  verdict  was  rendered  for 
plaintiff  for  $150,  and  plaintiff's 
attorney  entered  judgment  for 
that  amount  damages  and  $177.88 
costs.  Defendant  moved  for  a  re- 
taxation  of  the  costs  and  a  disal- 
lowance thereof  under  §  3245  of 
the  Code  of  Civil  Procedure,  which 
prohibits  the  allowance  of  costs  to 
the  plaintiff  in  an  action  against 
a  municipal  corporation  in  which 
the  complaint  demands  a  judg- 
ment for  money  only,  unless 
the  claim  has,  before  the  com- 
mencement of  the  action,  been 
presented  for  payment  to  the  chief 
fiscal  officer  of  the  coiporation. 
This  motion  was  denied,  but  on 
appeal  the  General  Term  reversed 
the  order  of  the  Special  Term. 

W,  H.  Kenyan  y  for  applt. 

E.  B.  Powell,  for  respt. 

Held,  That  the  motion  was  prop- 
erly denied  ;    that  to  entitle  the 
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plaintiff  to  costs  it  was  not  neces- 
sary to  present  the  cfetim  as  re- 
quired by  §  3245  of  the  Code;  that 
said  section  does  not  apply  to  an 
action  brought  to  recover  damages 
for  injuries  caused  by  the  negli- 
gence of  the  servants  of  a  corpora- 
tion.    106  N.  Y.,  667. 

Order  of  General  Term,  revers- 
ing order  of  Special  Term,  re- 
veled, and  order  of  Special  Term 
affirmed. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


EES  ADJUDICATA. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

Pierre  Cauhape,  aj)plt.,  v.  Parke, 
Davis  &  Co.,  respts. 

Decided  Oct.  26,  1887. 

Before  a  fin  ding  in  a  former  action  can  be 
invoked  against  a  party  as  a  prior  adju- 
dication it  must  appear  that  it  consti- 
tuted a  decision  or  basis  of  a  decision 
from  which  such  party  could  have  ap- 
pealed. 

Where  in  a  former  action  between  these 
parties  the  referee  found  that  the  con- 
tract in  question  was  made,  but  that  the 
court  had  no  jurisdiction  thereof,  and 
therefore  dismissed  the  case  as  to  such 
contract,  Held,  That  the  existence  of  the 
contract  was  not  res  adjudicata  so  as  to 
bind  the  defendant. 

Appeal  from  judgment,  entered 
on  report  of  referee  dismissing  the 
complaint. 

Action  on  an  alleged  contract 
by  which  defendant  was  to  reas- 
sign a  certain  patent  to  plaintiff 
and  pay  certain  royalties  on  a  li- 
cense to  use  the  same  to  be  given 
by  plaintiff.  The  complaint  al- 
leged that  the  making  of  the  con- 
tract was  adjudicated  in  a  former 


action  between  these  parties.  The 
answer  denied  the  making  of  the 
contract  or  that  the  issues  in  the 
former  action  were  tried  or  that 
the  court  had  jurisdiction  to  try 
the  issue  to  this  contract,  and  that 
as  to  this  cause  of  action  the  ref- 
eree dismissed  the  complaint  for 
want  of  jurisdiction. 

The  only  evidence  to  prove  the 
existence  of  the  contract  offered 
on  this  trial  was  the  judgment  in 
the  former  action,  from  which  it 
appeared  that  that  action  was 
brought  on  two  separ^e  contracts, 
one  of  which  was  the  one  involved 
in  this  action ;  that  the  referee 
therein  found  that  the  contract 
sued  upon  here  was  made,  but 
also  found  that  the  court  had  no 
jurisdiction  of  the  cause  of  action 
on  the  contract  here  in  question^ 
and  rendered  judgment  solely  on 
the  other  contract. 

The  referee  in  this  case  dis- 
missed the  complaint  for  a  failure 
to  prove  the  existence  of  the  con- 
tract sued  on. 

Howard  F.  Stillman,  for  applt. 

William  P.  ChamberSy  for 
respts. 

Held,  No  error;  that  the  exist- 
ence of  this  contract  was  not  res 
adjudicata  in  the  previous  action 
in  such  a  sense  fis  to  render  the 
former  finding  of  fact  binding  on 
defendants  in  this  suit.  It  is  true 
that  plaintiff  recovered  a  small 
judgment  in  the  prior  action,  but 
that  was  founded  not  at  all  on  this 
contract,  but  on  another  and  dif- 
ferent agreement  of  earlier  date. 
So  far  as  the  contract  here  in  ques- 
tion was  concerned  defendants 
were  successful  in  the  former  suit. 
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Upon  an  appeal  they  could  not 
have  been  heard  to  complain  of 
the  action  of  the  court  in  reepect 
to  this  contract,  for  the  refusal  to 
enforce  it  on  the  ground  of  want 
of  jurisdiction  was  a  decision  in 
their  own  favor.  So  long  as  the 
referee  in  that  case  denied  plain- 
tiff any  relief  based  on  the  con- 
tract his  finding  that  it  existed 
was  wholly  needless  and  imma- 
terial. Before  that  finding  could 
successfully  be  -invoked  against 
defendants  as  a  prior  adjudication 
we  think  it  would  have  to  appear 
that  it  constituted  a  decision,  or 
the  basis  of  a  decision,  from  which 
defendants  could  have  appealed. 

Judgment  afldrmed,  with  costs. 

Opinion  by  Bartlett,  J.;  Van 
Brunty  P.J.y  and  Qaniels^  J.,  con- 
cur. 


ASSESSMENTS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Ann  E.  De  Montsaulnin,  respt., 
V.  The  Mayor,  etc.,  of  N.  Y.,  applt. 

Decided  Oct.  26, 1887. 

The  prohibition  against  actions  to  vacate 
asseBsments  in  the  city  of  New  York  con- 
tained in  Chap.  dS6,  Laws  of  1858,  as 
amended  by  Chap.  802,  Laws  of  1874, 
applies  only  to  assessments  which  are 
liens  at  the  time  the  action  is  commenced, 
and  an  action  will  lie  after  payment  of 
an  assessment  to  declare  the  same  invalid 
and  to  recover  back  the  sum  paid. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  to  declare  an  assessment 
which  had  been  paid  invalid,  and 
to  recover  back  the  sum  paid. 
Appellants  claim  that  the  action 
could  not  be  maintained;  that  no 


action  will  lie  to  declare  an  assess- 
ment invalid,  because  of  the  pro- 
visions of  Chap.  338,  Laws  of 
1858,  as  amended  by  Chap.  302, 
Laws  of  1874.  Said  statute  reads 
as  follows:  "  Hereafter  no  suit  or 
action  in  the  nature  of  a  bill  in 
equity  or  otherwise  shall  be  com- 
menced for  the  vacation  of  any 
assessment  in  said  city,  or  to  re- 
move a  cloud  upon  title,  but  own- 
ers of  property  shall  hereafter  be 
confined  to  their  remedies  in  such 
cases  to  the  proceedings  under  the 
act  hereby  amended." 

O.  L.  Sterling,  for  applt. 

David  D.  Acker,  Jr. ,  for  respt. 

Held,  Untenable;  that  the  ques- 
tion is  not  open  to  discussion  in 
this  court  in  view  of  the  decision 
of  the  Court  of  Appeals  in  Jex  v. 
Mayor,  103  N.  Y.,  636.  In  that 
case  the  court  distinctly  holds  that 
the  prohibition  contained  in  the 
Act  of  1858,  as  amended  in  1874, 
applied  only  to  those  cases  in 
which  the  assessment  was  at  the 
time  of  the  proceeding  or  action  a 
lien  on  the  real  estate  intended  to 
be  affected  by  it,  and  that  when 
such  assessment  was  no  longer  a 
lien  because  of  payment  that  an 
action  might  be  brought  to  declare 
the  assessment  invalid  and  to  re- 
cover back  the  amount  paid.  It 
is  true  that  in  the  case  above  cited 
the  court  held  that  the  action 
might  be  maintained  because  of 
want  of  jurisdiction  to  levy  the 
same,  but  the  rule  above  stated 
was  distinctly  enunciated  and 
must  be  followed  by  us. 

Judgment  affirmed,  with  costs. 

Opinion   by    Van  Brunt,  P.J.; 
Brady  and  Bartlett,  JJ.y  concur. 
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DEED.     EVIDENCE. 

N.  Y.  Court  of  Appeals 

Case,  respt.^  v.  Dexter  et  al., 
applt. 

Decided  Oct.  4,  1887. 

A  deed  described  the  land  conveyed  as 
being  Lot  No.  3,  lying  southerly  of  Fish 
Lake  and  commonly  called  the  Fish  Lake 
lot.  supposed  to  contain  67  acres.  The 
Fish  Lake  lot  contained  600  acres,  all 
covered  by  the  lake,  except  67  acres  lying 
south  and  7  acres  north  of  the  lake. 
Heldj  That  the  deed  did  not  cover  the  7 
acres. 

Where  there  is  any  doubt  on  the  proof  as 
to  the  intention  of  the  parties  as  to  the 
subject  of  the  grant  it  is  error  to  reject 
oral  evidence  to  explain  it. 

Affirming  S.  C,  21  W.  Dig.,  32. 

This  was  an  action  of  trespass. 
It  appeared  that  when  the  alleged 
trespass  was  committed,  the  de- 
fendant D.  owned  the  locus  in  quo 
under  a  deed  which  described  the 
premises  conveyed  as  ''  Known  as 
being  lot  No.  3,  in  the  original 
township  of  Lysander,  lying 
southerly  or  south-easterly  of  Fish 
Lake  in  Granby  aforesaid,  and 
commonly  called  the  Fish  Lake 
lot,  supposed  to  contained  sixty- 
seven  acres  of  land."  Lot  3  con- 
tained 600  acres  of  land,  all  of 
which  is  covered  by  Fish  Lake, 
except  th3  sixty -seven  acres  lying 
south  and  about  seven  acres, 
which  is  the  land  in  controversy, 
lying  north  of  the  lake. 

S.  M,  Dada,  for  applts. 

Oiles  S.  Piper,  for  respt. 

Held,  That  the  seven  acres  on 
the  north  side  of  the  lake  were 
not  included  in  defendant's  deed  ; 
that  that  part  of  the  description 
referring  to  the  land  intended  to 


be  conveyed  as  *'Lot  3"  is  mis- 
taken or  false. 

Where  there  is  obscurity  or  un- 
certainty in  the  description  in  a 
deed  all  the  particulars  in  the  de- 
scriptions are  to  be  taken  into  ac- 
count in  arriving  at  the  true 
meaning  and  intention.  Where 
the  description  is  ambiguous,  or 
there  is  inconsistency,  words,  if 
necessary,  may  be  supplied  by  in- 
tendment and  particular  clauses 
and  provisions  -qualified,  trans- 
ferred or  rejected  in  order  to  as- 
certain and  give  effect  to  the  in- 
tention, (i)  Hill  453,  455).  The 
words  or  clauses  to  be  rejected  or 
qualified  in  case  of  uncertanity 
are  frequently  determined  by 
giving  effect  to  those  parts  or 
clauses  of  the  description  which 
are  most  certain,  and  to  particulars 
in  respect  of  which  the  parties 
would  have  been  least  likely  to 
have  made  a  mistake.  For  this 
reason  monuments  control  courses 
and  distances,  and  estimates  of 
quantity  are  usually  subordinated 
to  both.  16  N.  Y.,  359.  Upon 
the  trial  plaintiff  offered  to  prove 
that  the  land  commonly  called  the 
Fish  Lake  lot  was  known  as  the 
sixty -seven  acres  south  of  the  lake. 
This  was  objected  to  and  excluded. 

Held,  That  if  there  was  any 
doubt  upon  the  proof  as  it  stood 
of  the  intention  of  the  parties,  the 
court  erred  in  rejecting  the 
evidence. 

Order  of  General  Term,  rever- 
sing judgment  for  defendants  on 
verdict  affirmed,  and  judgment 
absolute  for  plaintiff  on  stipulation. 

Opinion  by  Andrews,  J.  All 
concur. 
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LIFE   INSURANCE.     INTER- 
PLEADER.   PRACTICE 

N.  Y.,  Court  of  Appeals. 

Clark,  respt.y  v.  Mosher,  admr., 
applt. 

Decided  Oct.  11,  1887. 

In  an  action  on  a  life  insurance  policy 
there  were  two  claimants  for  the  money 
and  an  order  of  interpleader  was  made 
and  the  company  paid  the  money  into 
court.  Held,  That  the  action  was  of  an 
equitable  nature  and  triable  by  the  court, 
and  that  the  court  was  not  bound  by  the 
finding  of  the  jury  on  specific  questions 
submitted  to  them,  but  might  disregard 
it  and  find  the  contrary. 

Reversing  S.  C,  26  W.  Dig.,  60. 

Plaintiflf  brought  an  action  at 
law  against  the  Phoenix  Mutual 
Life  Insurance  Co.  upon  a  policy 
issued  by  it  on  the  life  of  her  hus- 
band .  The  company  admitting  its 
liability  on  the  policy  set  up  that 
M.,  defendant's  intestate,  also 
claimed  the  amount  of  the  policy 
and  upon  payment  of  the  fund  in- 
to court  plaintiff  was  required  to 
substitute  M.  as  defendant,  and  the 
object  of  this  action  was  to  deter- 
mine the  conflicting  claims  of  plain- 
tiff and  M.  to  the  fund  in  court.  De- 
fendant claimed  at  the  circuit  that 
this  was  an  equity  case  triable  by 
the  court  and  the  trial  judge  sub- 
mitted to  them  a  single  question 
of  fact  to  be  answered  in  the  af- 
firmative or  negative.  The  jury 
found  the  question  in  the  affirma- 
tive which  was  in  plaintiff's  favor. 
The  trial  judge  disregarded  this 
finding  and  found  the  fact  in  the 
negative,  and  judgment  was  en- 
tered pursuant  to  his  findings. 

N.  C.  Modky  for  applt. 

E,  Countrymany  for  respt. 

Vol.  27- No.  11. 


Hdd,  No  error;  96  N.  Y.,  255; 
that  the  action  was  of  an  equit- 
able nature  and  triable  by  the 
court. 

Order  of  General  Term,  modify- 
ing order  of  Special  Term  denying 
motion  to  set  aside  verdict,  re- 
versed, and  order  of  Special  Term, 
affirmed. 

Opinion  by  RapallOy  J.  All  con- 
cur, except  Peckhaniy  ./.,  not 
sitting. 


DAMAGES.     EVIDENCE, 

N.  Y.  Court  op  Appeals. 

Staal,  respt.  i  v.  The  Grand  St. 
&  Newtown  ER.  Co.,  applt. 

Decided  Oct.  11,  1887. 

In  an  action  for  damages  caused  by  negli- 
gence where  loss  of  time  is  claimed  as  an 
item,  only  nominal  damages  therefor  can 
be  given  where  there  is  no  proof  of  th* 
▼alue  of  the  time  lost  or  of  facts  on 
which  an  estimate  of  such  value  can  be 
founded. 

Where  plaintiff's  disability  is  permament, 
but  there  is  no  proof  of  his  condition  in 
life,  earning  power,  skill  or  capacity,  it 
is  error  for  the  court  to  charge  that  he  is 
entitled  to  compensation  for  the  re- 
sults that  will  flow  in  the  future  from 
this  injury  *  *  and  for  pecuniary  loss 
on  account  of  the  injury  caused  by  the 
diminution  in  his  ability  to  earn  a  liveli- 
hood, and  also  to  consider  what  expendi- 
tures he  would  incur  to  make  him  com* 
fortable. 

Reversing  S.  C,  22  W.  Big.  65. 

This  action  was  brought  to  re- 
cover damages  for  injuries  sus- 
tained by  plaintiff  while  alighting^ 
from  one  of  defendant's  cars  in 
which  he  was  a  passenger.  Only 
exceptions  to  the  judge's  charge 
are  brought  up  on  this  appeal. 
Upon  the  question  of  damages  he 
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charged  that  plaintiff  was  entitled 
to  recover  compensation  for  his 
pain  and  suffering,  and,  as  the 
injury  was  to  some  extent  per- 
manent, compensation  for  the  re- 
sults which  will  flow  in  the  future 
from  it;  that  is  for  any  suffering 
and  inconvenience  he  will  have  in 
life  resulting  from  this  injury, 
and  for  pecuniary  loss  on  account 
of  the  injury  caused  by  the  di- 
minution in  his  ability  to  earn  a 
livelihood.  Defendant's  counsel 
excepted  to  that  part  of  the 
charge  in  which  the  jury  were  in- 
structed that  they  could  allow 
plaintiff  his  pecuniary  losses  re- 
sulting from  his  disabilities  owing 
to  the  accident,  and  he  requested 
the  judge  to  charge  that  the  jury 
might  take  into  consideration  the 
great  age  of  the  plaintiff  as  affect- 
ing future  continuance  of  life. 
The  judge  so  charged  and  said 
further  that  as  there  was  no  proof 
of  loss  shown  by  what  plaintiff's 
income  was  up  to  the  time  of  the 
injury,  what  was  charged  as  to 
pecuniary  losses  was  in  connection 
with  the  future.  Defendant's 
counsel  excepted  and  requested 
the  judge  to  charge  that  the  jury 
could  not  *^make  further  allow- 
ance to  the  plaintiff  for  expenses, 
treatment  or  care  for  the  past 
or  future."  The  judge  replied:  ^*  I 
charge  that  for  the  past.  For  fu- 
ture expenses  the  jury  have  a 
right  to  consider  the  expenses  of 
this  injury  if  they  find  this  renders 
the  plaintiff  to  any  extent  help- 
less, and  also  to  consider  to  what 
expenditures  to  make  him  com- 
fortable he  will  have  to  go."  De- 
fendant's   counsel    excepted.     It 


appeared  that  immediately  after 
the  injury  plaintiff  was  taken  to  a 
charity  hospital  where  he  re- 
mained three  months,  and  then 
went  to  another  where  he  re- 
mained several  months,  and  from 
thence  went  to  the  County  Alms 
House,  where  he  remained  until 
the  trial,  not  having  been  sub- 
jected to  any  expenses.  The  plain- 
tiff was  a  fresco  painter  and  for 
some  time  before  he  was  injured 
had  been  so  employed.  No  special 
damages  and  no  pecuniary  losses, 
past  or  future,  were  alleged  in  the 
complaint.  There  was  no  proof 
as  to  plaintiff's  circumstances  in 
life  except  that  before  the  injury 
his  "general  health  was  very  good." 
There  was  no  proof  as  to  his  age, 
habits,  capacity,  ability  to  work, 
skill,  the  wages  he  was  able  to 
earn  or  his  chances  of  getting 
work,  or  that  he  had  been  able  to 
earn  a  livelihood. 

Albert  O.  McDonald j  for  applt. 

A.  SitniSy  Jr.^  for  respt. 

fleW,  That  the  charge  was 
erroneous;  that  in  a  case  like  the 
present  where  loss  of  time  is 
claimed  as  an  item  of  damages,  if 
the  plaintiff  fails  to  prove  the 
value  of  the  time  lost  or  facts  on 
which  an  estimate  of  such  value 
can  be  founded  only  nominal 
damages  for  that  item  can  be 
given. 

Before  damages  for  future  pe- 
cuniary loss  can  be  awarded  there 
should  be  proofs  such  as  a  party 
can  always  give  of  his  circum- 
stances and  condition  in  life,  his 
earning  power,  skill  and  capacity. 
93  N.  Y.,  26. 

Judgment  of  General  Term,  af- 
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firming  judgment  for  plaintiff,  re- 
versed, and  new  trial  granted. 

Opinion  by  Early  J.  All  con- 
cur, except  Ruger,  Ch.  */.,  and 
Dahforthj  J.,  dissenting. 


NEGLIGENCE.     STEAMSHIP. 
COMPANY. 

N.  Y.  Court  op  Appeam. 

Laubheim,  applt.^  v.  Die  Konin- 
glyk  Nederlandisch  Stoomboot 
Maatschappy,  respt. 

Decided  Oct.  18,  1887. 

A  steamship  company,  if  bound  to  provide 
a  surgeon  for  its  ship,  its  duty  to  the 
passengers  is  to  select  a  reasonably  com- 
petent man  for  that  office,  and  it  is  liable 
only  for  a  neglect  of  that  duty  and  not 
for  the  negligence  of  the  surgeon  em- 
ployed. It  is  bound  only  to  the  exercise 
of  reasonable  care  and  diligence  in  per- 
forming such  duty  and  its  not  compelled 
to  select  and  employ  the  highest  skill  and 
longest  experience. 

This  action  was  brought  to  re- 
cover damages  for  injuries  result- 
ing from  the  unskillful  treatment 
received  by  her  while  in  charge  of 
defendant's  surgeon,  she  being  at 
the  time  a  passenger  on  one  of  de- 
fendant's ships.  It  appeared  that 
said  surgeon  had  been  in  defend- 
ant's employ  for  three  years  and, 
so  far  as  was  shown,  was  reason- 
ably competent  for  his  duty.  The 
complaint  was  dismissed. 

A.  Blumenstiely  for  ap])lt. 

S.  W.  Rosendale^  for  respt. 

Heldj  No  error;  that  if  by  law 
or  by  choice  the  defendant  was 
bound  to  provide  a  surgeon  for  its 
ships,  its  duty  to  the  passengers  was 
to  select  a  reasonably  competent 
man  for  that  ofiBce,  and  it  is  liable 


only  for  a  neglect  of  that  duty.  66 
N.  Y.,  679;  120  Mass.,  432;  18  Fed., 
221.  It  is  responsible  solely  for 
its  own  negligence  and  not  for 
that  of  the  surgeon  employed.  In 
performing  such  duty  it  is  bound 
only  to  the  exercise  of  reasonable 
care  and  diligence  and  is  not  com- 
pelled to  select  and  employ  the 
highest  skill  and  longest  experi- 
ence. 

Judgment  of  General  Teiin,  af- 
firming judgment  dismissing  the 
complaint,  affirmed. 

Opinion  by  Finchy  J.    All  concu  r. 


APPEAL.    PEACTICE. 

N.  Y.  Court  op  Appeals. 

Philips,  respt. J  v.  The  Germania 
Mills,  applt. 

Decided  Oct.  18,  1887. 

On  appeal  from  an  order,  made  on  addi- 
tional papers,  vacating  an  order  made  by 
another  judge  the  tirst  order  is  not  under 
review,  and  the  judge  who  made  it  may 
properly  sit  on  the  hearing  of  such 
appeal. 

Whether  on  all  the  papers  before  it  there 
were  sufficient  facts  to  justify  the  ex- 
amination of  an  officer  of  the  defendant 
to  be  examined  before  trial  rests  in  the 
discretion  of  the  General  Term  and  an 
appeal  will  not  lie  from  its  determi- 
nation. 

Plaintiff,  who  was  in  the  em- 
ploy of  defendant,  a  Massachu- 
setts corporation,  under  a  contract 
whereby  he  was  to  receive  a  share 
of  the  profits  as  compensation  for 
his  services,  brought  this  action  to 
refeover  such  share.  On  March  18, 
1887,  an  order  was  made  by  Van 
Brunt,  J.,  under  §  872  of  the  Code, 
requiring  S..  a  director  and  the 
treasurer  of  defendant  to  appear 
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on  March  28,  1887,  to  be  examined 
^*  pursuant  to  the  provisions  of 
the  Code  of  Civil  Procedure  in 
such  cases  made  and  provided." 
On  that  day  defendant  moved 
before  Patterson,  J.,  at  Chambers, 
to  vacate  the  order  of  Van  Brunt, 
J.,  upon  the  papers  on  vrhich  the 
order  vras  granted  and  an  affi- 
davit of  S.  and  other  papers. 
After  hearing  counsel  for  both 
parties  an  order  was  made  vaca- 
ting the  order  for  the  examination 
of  its  books.  That  stipulation 
wss  given.  Plaintiff  appealed  to 
the  General  Term  where  the  order 
of  Patterson,  J.,  was  reversed  and 
the  order  of  Van  Brunt,  J.,  rein- 
stated with  costs  and  disburse- 
ments, and  the  examination  of  S. 
set  down  for  Aug.  16,  1887.  The 
General  Term  was  composed  of 
Judges  Van  Brunt,  Daniels  and 
Bartlett,  Van  Brunt,  J.,  writing 
the  opinion.  Defendant  appealed 
to  this  court  claiming  that  the 
General  Term  was  not  properly 
constituted  and  that  §  8  of  Art.  6 
of  the  Constitution,  which  pro- 
hibits a  judge  or  justice  sitting  at 
a  General  Term  or  in  the  Court  of 
Appeals  ''in  the  review  of  a  de- 
cision made  by  him  or  of  any 
court  of  which  he  was  at  the  time 
a  sitting  member,"  was  violated. 

Joseph  H.  Shoudy,  for  applt. 

Lamed  &  Curtis,  for  respt. 

Held,  Untenable;  that  the  order 
of  Van  Brunt,  J.,  was  not  under 
review  at  the  General  Term,  but 
the  order  of  Patterson,  J.,  which 
was  based  upon  additional  papers 
and  not  upon  ths  same  presented 
to  Van  Brunt,  J.;  that  the  motion 
before  Patterson,  J.,  was  not  an 


appeal  from  the  order  of  Van 
Brunt,  J.,  but  a  new  and  distinct 
proceeding;  that  the  only  question 
for  the  General  Term  to  deter- 
mine was  whether  upon  all  the 
papers  appearing  before  Patter- 
son, J.,  he  properly  vacated  the 
prior  order. 

Whether  upon  all  the  papers 
before  the  General  Term  there 
were  sufficient  facts  to  justify 
the  examination  of  S.  under  said 
section  of  the  Code  rested  in  its 
discretion. 

Appeal  dismissed. 

Opinion  by  Earl,  J.    All  concur. 


PARTITION.    SALE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

David  L.  Reed,  respt.,  v.  Alfa- 
retta  Reed  et  al.,  applts. 

Decided  Oct.  26,  1887. 

After  a  sale  of  real  estate  has  been  made 
and  confirmed  by  a  final  judgment  in  an 
action  in  partition,  it  is  Anal  and  oonclu- 
sive  against  all  the  parties  thereto  and 
their  legal  representatives,  although  such 
action  was  brought  by  a  person,  such  as 
tenant  by  the  courtesy,  forbidden  to  in- 
stitute or  prosecute  it,  and  there  is  no  ex- 
ception  iu  this  respect  in  favor  even  of 
infant  defendants. 

Appeal  from  an  order  denying 
motion  made  by  the  purchaser, 
Abraham  Bernheimer,  to  be  re- 
lieved from  his  purchase,  and 
from  an  order  directing  him  to 
complete  such  purchase,  pursuant 
to  the  terms  of  sale  subscribed  by 
him. 

A  sale  was  made  under  a  judg- 
ment in  partition  recovered  by- 
plaintiff,   wrhose   interest   in   the 
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property  was  that  of  a  tenant  by 
the  courtesy.  He  was  forbidden 
by  §  1538  of  the  Code  of  Civ.  Pro. 
from  being  the  plaintiff  in  such  an 
action,  and  it  is  mainly  for  that 
reason  that  the  purchaser  objects 
to  receiving  and  taking  the  title 
under  the  purchase.  But  it  ap- 
pears from  the  case  that  after  the 
sale  was  made  it  was  confirmed 
by  the  final  judgment  directed  and 
entered  in  the  action. 

Edward  D.  Bettens^  for  applts. 

John  t/.  Sullivan  and  Abraham 
Stemj  for  respt. 

Heldy  That  the  purchaser  could 
not  be  relieved.  When  a  sale  in  par- 
tition has  been  confirmed  by  the 
final  judgment,  it  has  been  de- 
clared by  §  1577  of  the  Code  that 
it  shall  be  binding  and  conclusive 
upon  the  same  persons  upon  whom 
final  judgment  for  partition  is 
made  binding  and  conclusive  by 
§  1567  of  the  Code.  And  it  eflfect- 
ually  bars  each  of  those  persons 
who  is  not  a  purchaser  at  the  sale 
from  all  right,  title  and  interest  in 
the  property  sold. 

The  other  section  here  referred 
to  has  further  declared  when  the 
sale  may  be  made  by  commission- 
ers in  partition  and  confirmed  by 
a  final  judgment,  that  it  is  bind- 
ing and  conclusive  upon  the  plain- 
tiff, each  defendant  upon  whom 
the  summons  was  served,  and  the 
legal  representatives  of  such  par- 
ties, and  being  conclusive  as  it  has 
been  so  declared  to  be,  the  effect 
of  the  final  judgment  is  to  ratify 
and  legalize  the  sale,  although  it 
may  be  made  in  an  action  com- 
menced by  a  person  interested  in 
the  property  who  has  not  been 


permitted  to  maintain  it.  The 
object  of  the  law  evidently  has 
been,  after  the  sale  has  been  made 
and  confirmed,  to  deprive  the  par- 
ties to  the  action  of  all  objection 
to  the  regularity  and  legality  of 
the  proceedings  in  the  action,  and 
it  has  made  no  exception  in  this 
respect  in  favor  even  of  infant  de- 
fendants. If  the  objection  had 
been  made  by  the  guardian  ad 
litenij  as  it  should  have  been,  that 
this  action  was  commenced  by  a 
person  forbidden  to  institute  or 
prosecute  it,  that  objection  would 
have  resulted  in  its  dismissal. 
But  it  was  not  raised  or  presented 
to  the  court  in  any  form  whatever, 
and  if  the  interests  of  the  infants 
in  this  estate  have  been  in  any 
manner  prejudiced,  or  sacrificed 
by  the  omission  of  the  guardian  to 
raise  the  objection,  their  remedy 
will  be  against  him  and  his  sure- 
ties in  the  bond,  for  omitting  to 
care  for  and  protect  them  as  that 
might  have  been  done  by  a  reason- 
able degree  of  attention  devoted  to 
the  allegations  made  in  the  com- 
plaint. See  97  N.  Y.,  249;  102  id., 
165;  98  id.,  665. 

The  case  of  Scheu  v.  Lehming, 
31  Hun,  183,  stands  no  way  in  con- 
fiict  with  this  rule,  for  there  it 
was  not  made  to  appear  that  final 
judgment  confirming  the  sale  had 
been  rendered.  In  the  absence  of 
such  confirmation  the  court  would 
not  require  the  purchaser  to  take 
the  title,  who  urged  the  existence 
of  such  an  objection. 

The  summons  and  complaint 
were  served  upon  the  infant  de- 
fendants as  that  was  required  to 
be  done  by  §  130  of  the  Code  of 
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Civ.  Pro.,  and  as  they  were  each 
under  the  age  of  fourteen  years, 
the  guardian  ad  litem  was  legally 
appointed  for  them,  the  next  day 
after  the  summons  and  complaint 
were  served,  hy  tho  court  acting 
under  the  authority  of  §  471  of  the 
Code.  And  the  omission  to  re- 
quire a  hond  from  the  guardian  in 
favor  of  each  of  the  infants  did 
not  divest  the  court  of  the  juris- 
diction it  bad  acquired  over  them 
in  this  manner.  Even  if  a  several 
bond  should  have  been  required  in 
favor  of  each  of  the  infants,  the 
omission  to  direct  it  to  be  given, 
and  permitting  one  bond  for  their 
joint  as  well  as  several  benefit, 
was  no  more  than  an  irregularity, 
which  cannot  now  be  made  the 
subject  of  objection  or  complaint 
by  the  purchaser.  17  N.  Y.,  218. 
In  that  case  the  coiirt  held  that 
the  omission  to  file  the  bond  re- 
quired was  no  more  than  an  irreg- 
ularity which  was  afterward 
amendable  by  the  court.  And  an 
offer  has  been  made  to  correct  any 
irregularity  in  the  form  of  this 
bond  by  executing  and  filing  a 
bond  in  favor  of  each  one  of  the 
infants  if  that  should  be  exacted 
by  the  purchaser.  But  he  has  not 
insisted  upon  that  being  done. 
He  accordingly  cannot  be  lelieved 
from  his  purchase  on  account  of 
this  alleged  defect,  even  if  he 
should  be  held  right  in  making  the 
objection.  The  objection  that 
there  may  be  creditors  of  the  es- 
tate having  the  right  to  apply  for 
the  sale  of  the  property  for  the 
payment  of  their  debts,  has  been 
answered  by  the  affidavit  of  one  of 
the  defendants,  stating  that  her 


mother,  who  was  the  preceding 
owner  of  the  property,  left  suffi- 
cient personal  property  to  pay  all 
claims  against  her  estate. 

Orders  affirmed. 

Opinion  by  Daniels^  J.;  Van 
Brunty  P,J.j  and  Bartlettj  J.,  con- 
cur. 


EJECTMENT.  EXTRA  ALLOW- 
ANCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Thompson  Burton,  respt.,  v.Or- 
rissa  M.  Tremper,  applt. 

Decided  Sept.,  1887. 

In  an  action  of  ejectment  plaintiff  sought 
to  recover  by  the  complaint  the  whole  of 
certain  premises.  The  answer  denied  all 
the  allegations  of  the  complaint.  Testi- 
mony was  given  as  to  the  possession  of 
the  entire  premises  and  the  verdict  given 
for  defendant  was  general.  After  the- 
judge's  charge  plaintiff's  attorney 
handed  to  the  court  a  paper  describing 
a  small  strip  of  the  premises  and  said 
that  as  to  that  strip  he  claimed  plaintifTa 
title  was  established.  The  value  of  the 
whole  premises  was  shown,  but  not  that 
of  this  strip  On  a  motion  for  an  extra 
allowance  the  court  held  that  the  subject 
matter  involved  was  the  strip  and  denied 
the  motion  upon  the  ground  that  its  value 
did  not  appear.  Held,  EIrror,  that  the 
whole  premises  were  involved. 

Appeal  by  defendant  from  order 
denying  an  extra  allowance,  such 
denial  being  put  on  the  ground 
that  there  was  no  basis  for  compu- 
tation. 

The  action  was  ejectment  and 
the  complaint  claimed  a  lot  61  by 
200  feet.  The  answer  denied  all 
the  allegations  of  the  complaint; 
it  then    denied    that   the   action 
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could  be  maintained  as  to  a  part 
of  the  lot  being  a  strip  10  feet  wide 
in  front  and  decreasing  in  width 
as  it  ran  back.  On  the  trial  evi- 
dence  was  given  that  the  whole 
property  was  worth  $8,000;  no  evi- 
dence was  given  as  to  the  value  of 
the  strip  by  itself.  Evidence  was 
given  as  to  the  possession  of  the 
whole  lot.  After  the  charge  plain- 
tiff's attorney,  defendant's  attor- 
ney not  objecting,  handed  to  the 
court  a  description  of  a  piece  of 
land  as  to  which  plaintiff  claimed 
his  right  and  title  was  established 
by  the  testimony.  This  w^as  a 
part  of  the  strip  above  mentioned. 
Defendant  had  a  verdict.  On  this 
motion  below  the  court  held  that 
the  subject  matter  involved  was 
this  part  of  the  strip,  the  value  of 
which  did  not  appear. 

A.  J.  Nelles,  for  applt. 

N.  C.  Moak  and  if.  B.  Cushney, 
for  respt. 

Held,  Error.  It  does  not  ap- 
pear why  plaintiff's  attorney  ap- 
parently limited  his  claim  by 
handing  up  the  paper.  Perhaps 
he  had  entirely  failed  to  prove  any 
title  to  the  other  part  or  that  as  to 
it  defendant  had  shown  an  adverse 
possession.  But  on  the  pleading 
the  whole  property  was  involved. 
Testimony  w^as  given  as  to  the 
possession  of  all  of  it  and  the  ver- 
dict was  general.  And  upon  suf- 
ficient proof  plaintiff  could  have 
recovered  all  the  land  described  in 
the  complaint.  We  think  the  sub- 
ject matter  involved  was  the 
whole  premises. 

Order  reversed. 

Opinion  by  Learned,  P,J.;  Lan- 
don  and  Williams^  JJ.,  concur. 


ATTACHMENT. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Louis  Straus  et  al.,  respts.,  v. 
The  Chicago  Glycerine  Co.,  applt. 

Decided  Oct.  26,  1887. 

Defendant  was  a  corporation  doing  buBi« 
nefls  in  Ulinois.  A.n  English  insurance 
company  being  indebted  to  it  for  a  loss 
on  property  in  Chicago  on  a  policy  issued 
there,  plaintiffs  procured  an  attachment 
which  was  served  on  the  New  York  agent 
of  the  insurance  company.  Held,  That 
the  indebtedness  could  not  be  attached. 

Appeal  from  order  denying  mo- 
tion to  set  aside  service  of  an  at- 
tachment. 

Plaintiffs  reside  and  do  business 
in  New  York  City.  Defendant  is 
a  corporation  existing  nnder  the 
laws  of  Illinois.  It  was  insured 
on  its  property  in  Chicago  by  a 
policy  issued  by  an  insurance  com- 
pany existing  under  the  laws  of - 
Great  Britain,  and  which  had  been 
issued  by  and  through  its  Chicago 
agency.  A  loss  having  occurred 
the  insurance  company  became 
indebted  to  defendant.  Plaintiffs 
having  procured  an  attachment  in 
this  action  attempted  to  levy  on 
this  indebtedness  by  serving  a 
copy  of  the  attachment  on  the 
New  York  agent  of  the  insurance 
company  with  notice  that  such  in- 
debtedness was  attached.  The 
motion  to  set  aside  this  service  on 
the  ground  that  the  indebtedness 
could  not  in  this  manner  be  at- 
tached was  denied. 

James  Byrne,  for  applt. 

Henry  W.  Sackett,  for  respts. 

Heldy  Error.  It  will  not  be  nec- 
essary to  determine  whether  a 
lawful  attachment  of  the  indebted- 
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ness  could  be  made  under  subd.  2, 
of  §  649,  Oode  Civ.  Pro.,  without 
taking  actual  possession  of  the 
policy  itself;  for  this  policy  was 
not  issued  by  the  New  York 
agency,  but  the  negotiations  for 
it  took  place  in  the  city  of  Chicago 
and  it  was  there  delivered  to  and 
held  by  defendant.  The  indebted- 
ness, accordingly,  was  not  prop- 
erty which  defendant  had  within 
this  State,  and  under  the  construc- 
tion given  to  the  Code  in  93  N.  Y., 
692,  it  could  not  be  seized  under 
this  attachment.  It  is  true  that 
the  service  of  the  attachment  in 
that  case  was  attempted  to  be 
made  upon  the  shares  of  defendant 
in  the  corporate  stock  of  a  com- 
pany, but  that  circumstance  does 
not  seem  to  render  the  decision 
then  made  inapplicable  to  this 
case.  By  the  shares  which  the 
defendant  held  he  was  entitled  to 
a  proportionate  part  of  the  earn- 
ings of  the  corporation  and  of  its 
property  on  its  dissolution;  while 
in  the  present  case  defendant  was 
entitled  under  the  policy  to  the 
payment  of  so  much  money  as 
would  compensate  it  for  the  loss 
sustained  by  the  destruction  of  its 
property  by  fire,  so  far  as  the  pol- 
icy covered  such  loss.  The  prop- 
erty itself  in  each  case  has  sev- 
eral attributes  of  similitude,  ren- 
dering the  decision  in  the  case  re- 
ferred to  applicable  to  the  service 
made  of  the  attachment  in  this 
action.  Where  an  action  may  be 
here  maintained  to  recover  the 
debt  owing  by  the  foreign  corpora- 
tion, as  it  certainly  could  be  in 
this  case,  it  has  been  held  in  other 
States  that  it  may  be  seized  by 


way  of  attachment  or  process  of 
garnishment.  96  Penn.,  485;  129 
Mass.,  444;  28  Mo.,  214;  102  111., 
249.  But  it  is  not  important  to 
pursue  the  consideration  of  other 
cases,  since  that  in  93  N.  Y.,  592, 
maintains  the  general  proposition 
that  the  presence  of  the  person  or 
thing  within  the  State  is  indis- 
pensable to  the  power  of  the  court 
to  acquire  jurisdiction  over  it  in 
this  manner. 

Myer  v.  Ins.  Co.,  40  Md.,  595, 
and  Willett  v.  Ins.  Co.,  10  Abb., 
193,  distinguished. 

Order  reversed  and  service  set 
aside,  with  costs. 

Opinion  by  Daniels^  J.;  Van 
Brunt,  P.J,,  and  Bartlett,  */.,  con- 
cur. 


HIGH  WAYS.     INJUNCTION. 

N.  Y.  Supreme  Court,     General 
Term.     Tord  Dept. 

William  Benedict,  applt.y  v. 
Isaiah  Calkins,  respt. 

Decided  Sept.,  1887. 

The  title  to  land  was  in  N.  for  convenience, 
it  being  owned  by  V.  and  N.  With  the 
consent  of  N.  a  contract  was  made  by  V. 
with  B.  to  sell  it,  the  price  to  be  paid  in 
installments.  B  paid  part  and  went 
into  possession.  He  then  verbally  sold 
to  plaintiff  a  ri)^ht  to  a  private  road.  On 
the  application  of  B.  and  plaintiff  this 
was  laid  out  by  the  commissioners  of 
highways  B.  then  sold  his  rights  to  de- 
fendant who  had  full  knowledge  of  plain- 
tiff^s  claim.  Thereafter  defendant  paid 
up  in  full  to  V.  and  N.  and  received  a 
deed  Defendant  blockaded  the  road. 
Held,  That  plaintiff  was  entitled  to  a  per. 
petual  injunction  restraining  defenduit. 

V.  and  N.  owned  certain  land 
the  title  for  convenience  being  in 
N.    V.  with  N.'s  consent  made  an 
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agreement  with  B.  to  sell  it  at  a 
certain  price.  B.  paid  part  and 
went  into  possession.  B.  for  $20 
paid  him  hy  plaintiff  verbally  sold 
him  a  right  to  a  private  road  over 
the  land.  Plaintiff  and  B.  united 
in  an  application  to  the  highway 
commissioners  to  lay  out  the  road. 
This  application  was  signed  by 
both,  describes  the  road  and  re- 
cites the  payment  of  $20.  The 
road  was  duly  laid  out  under  the 
statute.  B.  *  then  assigned  his  con  - 
tract  with  V.  to  defendant.  De- 
fendant had  knowledge  of  plain- 
tiff's road  and  $100  was  allowed  in 
the  purchase  price  for  its  existence. 
Soon  after  defendant  paid  up  all 
that  was  due  on  V's  contract  and 
V,  and  N.  gave  him  a  warranty 
deed.  Defendant  now  blockades 
the  road.  The  action  is  for  a  per- 
petual injunctioA  restraining  thia. 
The  court  dismissed  the  com- 
plaint. 

A.  Potts,  for  applt. 

T.  A.  Niveriy  for  respt. 

Heldy  Error.  B.  paid  part  and 
went  into  possession.  In  equity 
he  was  owner  and  V.  and  N.  mort- 
gagees for  the  unpaid  balance. 
We  need  not  decide  whether  B. 
was  such  an  owner  as  to  make  the 
proceedings  to  lay  out  the  road 
valid.  The  facts  shown  are 
enough  to  entitle  plaintiff  to  the 
road  as  against  B.  Defendant  be- 
came assignee  of  B.'s  rights  with 
full  knowledge  of  plaintiff's  claim 
and  was  allowed  for  that  in  the 
purchase.  He  was  as  much  bound 
to  plaintiff  as  B.  had  been.  De 
f endant  thereafter  fulfilled  his  con- 
tract by  full  payment  to  V.  and 
N.    His  equitable  estate  became  a 
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legal  one.  But  he  could  not  vio- 
late plaintiff's  equitable  rights. 
Defendant  was  in  privity  with  B. 
when  he  took  B's  contract.  That 
contract  was  not  forfeited,  it  was 
fulfilled. 

Defendant  says  that  equity  en- 
forces unwritten  agreements 
where  they  are  executory  and  not 
when  they  are  executed.  This' 
cannot  be  a  sound  distinction. 
One  who  pays  the  price  and  takes 
possession  under  an  unwritten 
agreement  is  in  as  good  a  position 
as  one  who  agrees  thereafter  and 
take  possession. 

Judgment  reversed. 

Opinion  by  Learned ^  P:J.;  Lan- 
don  and  Williams j  JJ,^  concur.' 


N.  Y. 


CANALS, 

Supreme  Court.    General 
Term.    Fifth  Dept. 


David  Wright  v.  Nelson  B.  El- 
dred. 

Decided  Oct.,  1887. 

Where  the  property  appropriated  by  the 
State  was  not  the  property  of  plaintiff, 
but  plaintiff's  property  was  affected  by 
such  appropriation,  plaintiff's  remedy 
must  be  had  by  presenting  and  asserting 
his  claim  against  the  State  in  the  manner 
which  Is  permitted  by  the  statute,  and 
he  cannot  maintain  an  action  for  dam- 
ages resulting  from  such  appropriation 
against  the  officers  of  the  State  or  those 
legally  acting  under  their  authority. 

The  superintendent  of  the  Auburn  water 
works  company  is  not  within  the  class  of 
persons  excluded  from  appointment  upon 
the  canals  as  provided  in  1  R.  S.,  250,  § 
185,  as  it  appears  that  the  right  of  the 
water  works,  company  was  not  adverse 
to  those  of  the  State,  and  the  water  taken 
by  them  was  in  no  sense  taken  from  the 
the  canals,  under  the  appropriation  of 
water  made  by  the  State- 
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The  letter  of  authority  under  which  de- 
fendant acted,  by  which  he  was  author- 
ized or  requested  '*  to  close  flush  gates 
when  the  water  was  lowered  sufficiently, 
and  to  open  them  temporarily  when  it 
should  become  necessary  *'  does  not  come 
within  the  rule  which  does  not  permit  a 
person  charged  with  an  official  duty  or 
authority  involving  the  exercise  of  dis- 
cretion or  judgment,  or  with  an  agency 
of  personal  trust  and  confidence  to  dele- 
gate it  to  another  as  applied  to  the  case 
at  bar. 

Motion  by  plaintiff  for  a  new 
trial  on  exceptions  taken  at  Cayu- 
ga Circuit  and  ordered  heard  at 
General  Term  in  the  jQrst  instance. 

Action  to  recover  damages  for 
injury  to  plaintiff's  premises,  al- 
leged to  have  been  suffered  by  the 
act  of  defendant  in  setting  water 
back  onto  them.  Plaintiff's  farm 
is  on  the  west  side  of  the  inlet  to 
Owasco  lake,  and  the  evidence 
tended  to  prove  that  by  means  of 
flush-gates  at  the  upper  dam  in 
the  outlet  of  the  lake  the  water 
was  set  back,  raising  it  in  the  lake 
and  inlet,  injuriously  affecting 
plaintiff's  land  for  productive  pur- 
poses. The  defense  was  that  the 
dam  and  the  right  to  thus  obstruct 
the  flow  of  the  water  in  the  outlet 
had  been  appropriated  by  the  State 
for  canal  purposes,  and  that  de- 
fendant in  what  he  did  was  acting 
under  the  authority  of  the  officer 
of  the  State  having  the  power  to 
direct  to  be  done  the  acts  com- 
plained of.  This  authority  was 
derived  by  a  letter  of  March  25, 
1881,  written  defendant  by  the  as 
sistant  superintendent  of  public 
works,  by  the  terms  of  which  he 
was  authorized  or  requested  to 
close  the  gates  when  the  water 
lowered  9ufiBcientlj^,  and  to  open 


them  temporarily  when  it  should 
become  necessary,  and  under 
this  authority  he  continued  to 
have  charge  of  the  gates  and  they 
were  raised  and  closed  by  his  di- 
rection until  Feb.,  1884.  The  au- 
thority thus  given  was  approved 
by  the  superintendent  of  public 
works.  The  erection  of  the  dam 
and  providing  the  bulkhead  with 
flush  boards  or  gates  were  done 
under  the  immediate  direction  of 
the  canal  commissioner  having 
charge  of  the  middle  division  of  the 
Erie  canal  and  made  to  supply  the 
Port  Byron  level  of  that  canal  with 
water. 

Verdict  was  directed  for  defend- 
ant. 

H.  V,  Rowland^  for  plff . 

Charles  M,  Baker,  for  deft. 

Held,  That  the  erection  of  the 
dam  bulkhead  and  placing  of  the 
flush-gates  will  be  deemed,  under 
the  legislative  authority  given  by 
the  several  acts  respecting  this 
work,  to  have  been  within  the 
requisite  power  of  the  State  for 
the  purpose  had  in  view,  and  that 
with  which  its  officers  performing 
it  were  duly  vested  for  the  ques- 
tion here.  2  Hill,  342;  19  Barb., 
263.  The  property  here  appropri- 
ated was  not  that  of  plaintiff,  but 
his  property  was  affected  by  the 
use  of  that  taken  by  the  State,  and 
his  remedy  would  seem  to  have 
been  that  of  presenting  and  assert- 
ing his  claim  against  the  State  in 
the  manner  which  the  statute  per- 
mitted. For  the  purposes  of  this 
case  it  is  uifnecessary  further  to 
consider  the  power  of  the  State 
under  the  statutes  and  its  exercise 
to  make  use  of  the  means  so  pro 
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vided  for  storing  the  water  of  the 
lake  for  canal  purposes. 

It  appeared  that  defendant  was 
the  superintendent  of  the  Auburn 
water  works  company,  which  drew 
its  water  from  Owasco  lake, 
through  a  ditch  five  feet  below  the 
crest  of  the  dam,  and  it  was  in- 
sisted on  the  part  of  plaintiff  that 
whatever  may  have  been  the  au- 
thority of  the  superintendent  of 
public  works  in  application  and 
use  of  those  flush-gates  defendant 
was  without  authority  in  that  re- 
spect, and  that  he  is  liable  for  the 
consequences  of  his  acts  in  lower- 
ing or  closing  the  gates,  because, 
first,  he  was  ineligible;  and  second, 
the  authority  sought  to  be  given 
him  and  which  he  assumed  to  be 
discretionary  in  characaer. 

Heldj  That  the  purpose  of  the 
statute  providing  that  no  person 
owning  any  hydraulic  works  de- 
pendent upon  the  canals  for  their 
supply,  or  who  shall  be  employed 
in  or  connected  with  any  such 
works,  shall  be  employed  as  super- 
intendent, lock-keeper,  collector 
of  tolls,  weigh-master  or  other 
agent  upon  the  canals,  1  R.  S., 
250,  §  185,  evidently  was  to  ex- 
clude from  the  control  or  manage- 
ment of  the  canals  all  persons  hav- 
ing interests  adverse  to  those  of 
the  State  in  the  use  of  the  waters 
of  the  canals.  And  when  the  case 
of  Shaver  v.  Eldred,  38  Hun,  632, 
was  before  this  court  it  was  as- 
sumed that  the  water  works  com- 
pany was  dependent  for  its  supply 
of  water  upon  the  canal  and  water 
which  the  canal  was  entitled  to, 
and  that  defendant  was  within 
the  class  of  persons  excluded  by 


the  statute  from  the  relation  which 
his  appointment  purposed  to  give, 
and  therefore  could  not  lawfully 
take  or  exercise  the  discretionary 
power  which  the  letter  of  author- 
ity seemed  to  give  him;  but  it  now 
appears  by  Laws  of  1857,  Chap.  524, 
that  the  appropriation  authorized 
by  that  act  to  be  made  by  the  State 
was  subject  to  the  use  of  water 
for  hydraulic  purposes  by  the  own- 
ers of  such  dam  at  the  time  of  the 
appropriation  as  the  same  should 
from  time  to  time  be  drawn  from 
the  dam.  The  water  works  com- 
pany then  had  been  and  was  tak- 
ing its  water  from  there  and  has 
continued  to  do  so  ever  since  by 
means  of  a  raceway  having  its  sill 
five  feet  below  the  crest  of  the 
dam,  atud  it  is  controlled  indepen- 
dently of  the  dam,  although  its 
supply  is  supported  by  it.  It 
seems,  therefore,  that  the  water 
works  company  does  not  take  its 
water  from  the  canals  within  the 
meaning  of  the  statute;  that  its 
interests  are  not  hostile  in  that 
respect  to  the  State,  and  that  de- 
fendant did  not  come  within  the 
inhibition  of  the  statute,  and  this 
case  is  distinguished  from  that  in 
28  Hun,  supra. 

That  the  relation  given  to  de- 
fendant by  the  letter  of  authority 
and  assumed  by  him  did  not  come 
within  the  rule  which  does  not 
permit  a  person  charged  with  offi- 
cial duty  or  authority  involving 
the  exercise  of  judgment  or  dis- 
cretion or  with  an  agency  of  per- 
sonal trust  and  confidence  to  dele- 
gate it  to  another,  as  applied  to 
this  case,  and  defendant  may  be 
deemed  to  have  acted  under  the 
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authority  of  the  superintendent  of 
public  works,  and  therefore  in- 
curred, no  personal  liability.  7 
HiU,  357. 

Motion  for  new  trial  denied  and 
judgment  ordered  on  verdict. 

Opinion  by  JBradZey,  */.;  Haight, 
*/.,  concurs;  Smithy  P.  J.,  not  vot- 
ing. 


LEASE.     EENEWAL. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Henry  M.  Kolasky,  respt.,  v. 
WiJhelmina  Michels,  applL 

Decided  Oct.  26, 1887. 

A  lease  contained  a  covenant  for  renewal 
upon  the  lessee  giving  **  two  monthly  no- 
tices*' to  that  effect.  Held,  That  a  notice 

.  served  more  than  two  months  prior  to 
the  termination  of  the  lease  was  suffi- 
cient; that  two  notices  was  not  essential. 

The  action  was  defended  on  the  ground 
that  the  lease  was  procured  by  means  of 
false  representations  made  by  the  orig- 
inal lessee,  who  was  dead  at  the  time  of 
the  trial.  Hddf  That  proof  of  such  rep- 
resentations was  inadmissible  under  g 
830. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  for  specific  performance 
of  a  covenant  to  renew  a  lease. 
Defense,  fraudulent  representa- 
tions made  by  the  original  lessee 
to  induce  the  making  of  the  lease; 
that  it  was  a  personal  one,  not 
transferable,  terminable  on  the 
death  of  the  lessee  and  a  failure  to 
perform  the  alleged  agreements 
which  were  an  inducement  to  the 
making  of  the  lease. 

It  appeared  that  in  1881  defend- 
ant leased  two  floors  and  basement 


of  a  building  to  one  E.  for  five 
years,  which  lease  contained  a 
covenant  that  the  lessee  "shall 
have  the  privilege  and  option  of  a 
renewal  of  this  lease  at  the  expira- 
tion of  the  time  hereby  demised, 
upon  giving  the  said  party  of  the 
first  part  two  monthly  notices  to 
that  effect  previous  to  the  expira- 
tion of  the  lease."  Shortly  there- 
after E.  died,  leaving  a  will  by 
which  he  left  all  his  property  to  his 
wife,  who  was  his  executrix  ;  she 
assigned  the  lease  to  one  P.  and 
he  to  plaintiff  about  May,  1885. 
About  three  months  before  the 
lease  expired  plaintiff  served  notice 
requesting  a  renewal  on  defend- 
ant, who  refused  to  do  so  and  sub- 
sequently served.  There  was  no 
other  notice  served  by  plaintiff. 

Thomas  Bracken^  for  applt. 

James  M.  BaldwiUj  for  respt. 

Held^  That  plaintiff  proved  a 
substantial  compliance  with  the 
conditions  on  which  a  renewal  was 
to  be  granted.  Defendant  insists 
that  two  notices  were  essential. 
We  do  not  think  so.  It  is  alto- 
gether probable  that  the  phrase 
*Hwo  monthly  notices"  was  mis- 
takenly used  instead  of  **two 
months'  notice,"  as  it  is  difficult 
to  perceive  what  could  be  the  pur- 
pose of  requiring  two  notices  to  be 
served  at  the  same  time  a  month 
before  the  lease  expired.  But  in 
any  event,  the  fact,  which  is  ap- 
parent from  the  whole  record, 
that  defendant  did  not  mean  to 
renew  the  lease  on  the  same  terms 
under  any  circumstances,  irre- 
spective of  the  question  of  notice, 
renders  this  objection  immaterial. 

The  main  defense  was  that  de- 
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fendant  was  induced  to  execute 
the  lease  by  false  representations 
of  E.  and  by  his  assurance  that 
in  the  event  of  his  death  the  lease 
would  terminate.  Defendant  was 
the  sole  witness  on  her  behalf,  and 
the  testimony  offered  by  her  on 
these  points  was  excluded  on  the 
objection  that  it  was  immaterial, 
incompeteut  and  inadmissible. 

Held^  No  error.  She  could  es- 
tablish the  defense  onfy  by  testify- 
ing to  personal  transactions  or 
communications  with  her  deceased 
lessee,  from  whose  executrix  plain- 
tiff derived  the  interest  in  the  lease 
which  enabled  him  to  prosecute 
the  action.  Such  testimony  is  for- 
bidden by  §  829,  Code  Civ.  Pro., 
and  the  trial  judge  properly  ex- 
cluded all  questions  coming  within 
the  prohibition  of  that  section. 
This  left  the  defense  without  any 
evidence  to  sustain  it,  and  plain- 
tiff was  entitled  to  judgment. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bartlett,  J.;  Brady 
and  Daniels f  JJ.y  concur. 


ASSIGNMENT  FOR  CREDIT- 
ORS. 

N.  Y.  Supreme  Court.    General 
Term.    TmRD  Dept. 

In  re  assignment   of  Reynolds 
Carpenter. 

Decided  Sept.,  1887. 

Upon  an  accounting  by  an  assignee  under 
the  General  Assignment  Act,  Obap.  466 
of  1S77,  a  creditor  may  show  that  the  as- 
signee was  negligent  in  failing  to  reduce 
to  possession  assets  which  had  been 
fraudulently  transferred  by  the  assignor 
before  the  assignment ;  and,  in  case  of  a 
plain  violation  of  duty,  the  assignee  may 


be  charged  with  the  amount  and  this 
although  the  fraudulent  holders  of  such 
assets  are  not  and  caunot  be  parties  to 
the  proceeding. 
The  question  of  neglect,  however,  is  one  to 
be  decided  by  the  circumstances  of  each 
case,  regard  being  had  to  how  the  matter 
might  have  seemed  to  the  assignee  at  the 
time  and  not  as  it  might  have  been  made 
to  appear  after  long  investigation ;  re- 
gard being  had  also  to  the  question 
whether  there  was  a  prospect  of  a  bene- 
ficial recovery. 

Carpenter  and  another  made  a 
general  assignment  May  17,  1879, 
to  one  Cornell.  In  Nov.,  1880,  on 
the  petition  of  creditors  Cornell 
was  removed  and  one  Mann  put  in 
his  place,  but  prior  to  this  Cornell 
had  applied  for  a  final  accounting 
and  this  was  proceeded  with  after 
Mann's  appointment.  The  referee 
therein  reported  and  charged  Cor- 
nell with  $71,132  mainly  for  prop- 
erty transferred  by  the  assignors 
before  the  assignment  and  which 
Cornell  had  not  reduced  to  posses- 
sion. The  county  judge  being  dis- 
qualified, at  Special  Term,  an  order 
was  made  largely  reducing  the 
amount  charged  against  Cornell 
and  the  court  struck  out  all  evi- 
dence taken  by  the  referee  relating 
to  acts  and  proceedings  of  the  as- 
signors prior  to  the  making  of  the 
general  assignment.  The  credit- 
ors who  had  Cornell  removed  ap- 
peal from  the  order  at  Special 
Terrp. 

E,  Countryman  and  James 
Lansing^  for  applts. 

Levi  Smith  and  B.  A,  Parmen- 
tery  for  respt. 

Heldy  Error.  The  proceeding  is 
taken  under  Chap.  466,  Laws  of 
1877,  §  20,  subd.  1  and  3.  We 
think  that  herein  a  creditor  may 


S54 


tJteW  tORfc  WEteKLT  btGKSf . 


show  that  the  assignee  has  been 
negligent  in  failing  to  recover 
property  fraudulently  transferred 
by  the  assignors  before  the  assign- 
ment. 100  N.  Y.,  219;  Williams 
on  Exrs.,  1804,  et  seq.;  92  N.  Y., 
40;  1  Tucker,  95;  11  Wend.,  361. 
By  Chap.  314,  Laws  of  1858,  as- 
signees have  power  to  disaffirm 
acts  done  in  fraud  of  the  rights  of 
a  creditor.  If  an  assignee  has  the 
power  an  improper  or  unreason- 
able refusal  or  neglect  to  exercise 
it  must  be  a  violation  of  his  duty. 
However  when  the  question  of 
duty  arises  it  involves  in  each  case 
an  inquiry  into  the  assignee's 
knowledge  and  into  the  prospects 
of  a  recovery  beneficial  to  the  es- 
tate; and  he  should  only  be  held 
for  a  plain  violation.  And  his 
neglect  should  be  judged  by  mat- 
ters as  they  appeared  or  might 
have  appeared  to  him  at  the  time 
and  not  as  they  may  appear  on 
subsequent  labored  investigation. 
The  evidence  struck  out,  is,  how- 
ever, printed  in  the  case  and  from 
an  examination  of  it  we  think  the 
referee  was  right . 

It  is  said  that  the  time  which 
the  creditors  petitioning  allowed 
to  elapsed  before  moving  is  a 
defence.  We  think  not.  Cor- 
nell was  their  trustee  and  was 
bound  to  a  faithful  discharge  of 
duty. 

It  is  also  said  that  the  question 
of  fraudulent  transfers  cannot  be 
litigated  unless  the  fraudulent 
holders  are  parties.  They  cannot 
be  parties  and  this  accounting  does 
not  bind  them.  Yet  where  an  in- 
quiry is  made  as  to  the  fidelity  of 
an  assignee  it  must  be  proper  t 


showwhat  property  he  might  have 
reduced  to  possession. 

The  General  Term  modified  the 
referee's  report  as  to  a  few  small 
items. 

Order  modified  as  per  opinion 
and  without  costs  to  either  party. 

Opinion  by  Learned^  P.J.;  Lan- 
don,  J.J  concurs. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

George  Sch  wander,  admr., 
applt.j  V.  Martin  H.  Birge,  re^t. 

Decided  Oct.,  1887. 

In  an  action  brought  against  an  employer 
for  alle^d  negligence  in  failing  to  pro- 
vide proper  and  sufficient  means  of  egress 
for  his  employees  in  case  of  fire;  when 
such  a  description  of  the  building  and  of 
the  means  of  egress  can  be  given  as  to 
convey  to  the  jury  an  intelligent  under- 
standing of  the  situation,  the  rule  re- 
quires that  the  testimony  of  witnesses 
shall  be  confired  to  a  statement  of  the 
facts,  anc^that  the  conclusions  or  opin- 
ions  of  witnesses  be  not  permitted  as 
evidence.  Expert  testimony  can  only  be 
given  when  elements  enter  into  the  sub- 
ject which  cannot  be  described  by  wit- 
nesses so  as  to  possess  the  jury  with  the 
information  requisite  to  a  complete  un- 
derstanding of  the  subject  of  inquiry. 

Appeal  from  judgment  entered 
on  verdict. 

Action  to  recover  damages 
resulting  from  the  death  of  plain- 
tiff's intestate,  alleged  to  have 
been  occasioned  by  the  negli- 
gence of  defendant,  who  was  en- 
gaged in  the  manufacture  of  wall 
paper,  at  the  city  of  Buffalo,  in  a 
five-story  building  which  was  de- 
stroyed by  fire,  and  by  such  fire 
plaintiff's  intestate,  who  was  em- 
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ployed  by  defendant,  lost  his  life. 
The  negligence  of  defendant 
charged  was  his  alleged  failure  to 
provide  suitable  means  or  facilities 
for  his  employees  to  escape  from 
the  building  at  the  time  of  the  fire. 
The  rules  of  law  governing  the 
case  were  declared  on  a  former  ap- 
peal of  the  same  case  and  can  be 
found  in  the  opinion  of  the  court 
in  33  Hun,  186.  The  facts  are 
substantially  the  same.  The  main 
controversy  had  relation  to  the 
situation  of  the  fifth  story  of  the 
building  and  in  respect  to  the 
means  of  egress  furnished  from  it. 
There  was  only  one  stairway  lead- 
ing from  it,  and  a  door  from  it  to 
the  roof  of  an  adjoining  building. 
And  there  was  a  scuttle  to  which 
there  were  no  stairs  or  ladder.  Up- 
on the  subject  of  the  adequacy  of 
the  means  of  egress  a  witness  for 
defendant  was  asked,  **  Was  that 
in  your  judgment  a  proper  and 
sufBcient  mode  of  access  and 
egress  from  the  building  under 
any  circumstances  that  might  oc- 
cur?" To  which  the  objection,  on 
the  ground  that  *^it  was  for  the 
jury,  and  incompetent  and  im- 
proper," was  overruled  and  excep- 
tion taken.  Without  taking  any 
answer,  the  further  question 
was  asked :  *'  From  the  experience 
that  you  have  had,  and  in  exer- 
cising your  judgment  in  relation 
to  the  preparing  of  the  building 
and  the  room  for  the  work  and 
the  manufacturing  carried  on 
there,  did  you  regard  the  stairs 
and  this  door  as  sufficient  and 
proper  modes  of  egress  if  any  ac- 
cident occurred?"  To  which  ob- 
jection was  taken;  overruled  and 


exception.  The  witness  answered : 
*'I  always  looked  at  it  in  that 
light."  And  later  on  the  same 
witness  testified  that  in  his  judg- 
ment all  precautions  that  were 
needful  were  taken  to  make  this 
factory  and  the  business  that  was 
carried  on  there  safe;  to  which  de- 
fendant's counsel  was  permitted 
to  take  exception. 

Adelbert  Moot,  for  applt. 

William  B.  Hoyt,  for  respt. 

Held,  That  the  exception  goes 
only  to  the  competency  of  the  evi- 
dence. And  as  suggested  by  the 
objection  the  question,  whether 
the  means  of  egress  were  reason- 
ably sufficient  and  all  that  due 
care  required  of  defendant  to  pro- 
videf  or  his  employees  was  for  the 
jury.  That  was  one  of  the  vital 
questions  to  be  determined  by 
them,  and  it  is  difficult  to  see  that 
it  comes  within  the  rules  permit- 
ting the  opinions  of  experts. 
This  building  was  161  feet  in 
length  and  47  feet  in  width,  and 
the  evidence  tends  to  show  that 
the  room  occupied  the  entire  space 
on  the  fifth  floor  between  the  outer 
walls.  The  location  of  the  stairs 
and  the  door,  the  distance  from 
them  to  remote  parts  of  the  room 
could  be  stated  and  an  ample  de- 
scription of  the  room  given,  so  as 
to  convey  to  the  jury  an  intelligent 
understanding  of  the  situation, 
and  when  that  is  the  case  the  rule 
requires  that  the  testimony  of  wit- 
nesses be  confined  to  a  statement 
of  the  facts  and  that  the  conclu- 
sions or  opinions  of  witnesses  be 
not  permitted  as  evidence.  97  N. 
Y.,  507;  84  id.,  57.  But  when  ele- 
ments enter  into  the  subject  of  in- 
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quiry  which  cannot  be  described 
by  witnesses  so  as  to  possess  the 
jury  with  the  information  requisite 
to  a  complete  understanding  of  it, 
the  opinions  of  experts  may  be  re- 
ceived. We  think  that  the*situa- 
tion  and  condition  of  the  premises 
and  the  facihties  of  egress  were 
such  as  could  be  clearly  described 
by  evidence,  and  did  not  come 
within  the  rule  permitting  the 
opinions  of  witnesses.  And  as  it 
cannot  be  known  whether  this 
evidence  affected  the  result,  but  it 
may  have  done  so,  the  eiTor  can- 
not be  disregarded. 

Judgment  reversed  and  new 
trial  granted. 

Opinion  by  Bradley,  J.;  Smith, 
P.J.J  and  Barker  J  J,,  concur. 


CONTRACT.    PRACTICE. 
N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 
Charles    Hyde,   respt.,   v.   Wil- 
liam Payne,  applt. 
Decided  Oct.,  1887. 

The  evidence  as  to  what  the  contract  in 
fact  was  between  plaintiff  and  defendant 
was  conflicting,  and  plaintiff  made 
tender  of  payment  by  leaving  the  pur- 
chase price  of  the  sheep  he  had  agreed  to 
buy  at  the  price  which  by  his  version  of 
the  contract  he  had  agreed  to  pay,  which 
sum  defendant  had  refused  to  accept  and 
deliver  the  sheep,  denying  that  such  was 
the  agreement.  Held,  That  it  was  error 
for  the  court  to  charge  *'that  the  pay- 
ment of  the  money  by  plaintiff  to  defend- 
ant's daughter  for  the  benefit  of  defend- 
ant is  evidence  of  the  good  faith  of  plain  • 
tiff  in  carrying  out  the  agreement  made 
or  alleged  to  have  been  made  by  plaintiff 
with  defendant,"  the  effect  of  the  evi- 
dence and  its  bearing  on  the  disputed 
question  of  fact  was  not  a  question  of 
law  for  the  court  but  a  matter  of  infer- 
ence for  the  jury. 


Appeal  by  defendant  from  judg- 
ment entered  on  a  verdict. 

Action  to  recover  damages  for 
refusal  of  defendant  to  perform  a 
contract  alleged  to  have  been 
made  by  him  with  plaintiff  to  sell 
and  deliver  seventy  sheep.  It  ap- 
peared that  on  the  12th  of  Jan., 
1884,  an  agreement  was  made  be- 
tween the  parties  for  the  sale  by 
defendant  to  plaintiff  of  sheep,  to 
be  delivered  a  month  thereafter  at 
five  and  one-half  cents  per  pound; 
that  on  Jan.  15,  plaintiff  called  on 
defendant  and  the  contract  was 
modified  and  the  sheep  were  to  be 
delivered  the  next  day  or  within 
two  or  three  days  following. 
Plaintiff  claimed  and  his  evidence 
tended  to  prove  that  the  agree- 
ment was  so  modified  that  he  was 
to  take  the  sheep  at  $4.75  per  head, 
and  they  were  to  be  delivered  to 
him.  Defendant  claimed  by  his 
evidence  that  he  agreed  to  so  sell 
and  deliver  the  sheep  to  plaintiff 
at  such  price  provided  one  Hamp- 
den, who  was  with  plaintiff,  took 
at  the  price  of  $4.75  per  hundred 
pounds  fifty  other  sheep  which  de- 
fendant had  recently  purchased. 
On  the  following  day  plaintiff,  on 
his  way  to  defendant's  place  for 
the  sheep,  met  defendant  going 
away  from  home,  and  offered  to 
pay  him  for  the  sheep  and  wanted 
to  get  them  and  defendant  refused 
to  let  him  have  them  unless 
Hampden  took  the  fifty  others  at 
the  price  mentioned.  The  latter 
did  not  propose  to  take  them. 
Plaintiff  then  went  to  defendant's 
house  and  left  with  defendant's 
daughter,  being  absent,  the  requi- 
site amount  of  money  to  pay  with 
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what  had  been  advanced  for  the 
seventy  sheep  at  $4.75  per  head. 

Plaintiff's  counsel  asked  the 
court  to  charge  the  jury  *nhat  the 
payment  by  plaintiff  to  defend- 
ant's daughter  for  defendant's 
benefit  of  the  money  is  evidence  of 
the  good  faith  of  plaintiff  in  carry- 
ing out  the  agreement  made  or  al- 
leged to  be  made  by  plaintiff'  with 
defendant."  The  court  remarked, 
"I  think  that  is  correct.  They 
claim  that  the  evidence  tending  to 
show  that  plaintiff  was  acting  in 
good  faith  and  believing  that  he 
made  a  bona  fide  contract  with  de- 
fendant, I  charge  that,"  to  this  de- 
fendant's counsel  excepted. 

J.  H.  dk  C.  W.  Stevens,  for 
applt. 
D.  H.  Holliday,  for  respt. 
Heldy  That  such  charge  was  er- 
ror; that  the  main  contest  of  fact 
on  the  trial  relates  to  the  contract 
between  the  parties,  and  in  view 
of  the  conflict  of  the  evidence  the 
question  was  one  of  fact  upon 
which  the  finding  of  the  jury 
either  way  may  have  been  deemed 
supported  on  a  review.  The  effect 
of  evidence  and  its  bearing  upon 
this  controverted  fact  was  for  the 
determination  of  the  jury,  and 
whether  the  evidence  or  fact  that 
the  payment  of  the  money  to  the 
daughter  tended  to  prove  anything 
more  than  it  necessarily  imported 
was  not  a  question  of  law  for  the 
court,  but  was  matter  of  inference 
for  the  jury  solely. 

Judgment    reversed    and    new 
trial  granted. 

Opinion  by  Bradley,  J.;  Smith, 
P.J.,  Barker   and    Haight,    J  J., 
concur. 
Vol.  27— No.  lib. 


PROMISSORY  NOTE. 
SIDERATION. 


CON- 


N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Henrietta    Hoxie,  v.    Anna  E. 
Kennedy  et  al.,  exrs. 

Decided  Oct.,  1887. 

A  note  given  to  a  third  party  by  a  debtor 
on  account  of  a  debt  owing  by  bim  if 
made  in  pursuance  of  some  understand- 
ing between  the  creditor  and  the  debtor 
would  have  for  its  support  a  valuable 
consideration,  and  such  third  party,  in 
asmuch  as  he  was  named  as  payee  in  it, 
can  maintain  an  action  upon  the  note  in 
his  own  name,  whatever  view  might  be 
taken  of  the  question,  whether  or  not 
such  payee,  as  between  himself  and  the 
creditor,  was  beneficially  interested  in 
the  proceeds  of  the  note. 

The  bar  to  recovery  by  a  discharge  in  bank- 
ruptcy may  be  removed  by  a  new  prom- 
ise, and  liability  restored,  but  an  objec- 

.  tion  that  the  promise  was  made  to  a  third 
party  who  was  a  sti anger  to  the  trans- 
action would  be  good,  because  the  prom- 
ise must  be  made  to  the  creditor.  In 
this  case,  however,  that  was  a  question 
of  fact  for  the  jury. 

Where  a  note  has  been  destroyed  while  in 
the  possession  of  plaintiff,  he  is  not  re- 
quired to  give  indemnity  as  provided  by 
§  1917  of  the  Code  as  a  condition  of  re- 
covery. 

Motion  for  new  trial  on  excep- 
tions taken  at  the  Cayuga  Circuit 
and  ordered  heard  at  General  Term 
in  the  first  instance. 

Action  on  a  promissory  note 
which  the  evidence  tends  to  prove 
was  made  by  defendant's  testator 
for  $3,750,  dated  Jan.  20,  1880,  and 
payable  to  plaintiff  or  order  on  de- 
mand, with  interest  from  Sept., 
1877.  Plaintiff  was  nonsuited. 
Among  the  grounds  for  the  motion 
for  a  nonsuit  were  these :  That  the 
note  was  without  consideration; 
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that  plaintiff  was  not  the  real  par- 
ty in  Interest;  that  the  testator 
had  been  discharged  in  bankruptcy 
and  the  promise  made  in  the  note 
was  ineffectual  to  support  the  ac- 
tion. The  evidence  tended  to 
prove  that  testator  some  years  be- 
fore the  note  was  made  became 
indebted  to  his  brother,  the  father 
of  plaintiff,  and  that  this  note  was 
made  to  her  on  account  of  such 
debt.  Defendant's  testator  was 
discharged  in  bankruptcy  in  1879, 
and  the  debt  due  from  him  to  his 
brother  existed  before  that  time. 

Turk  &  BarnuMj  for  plff . 

Drummond  &  Nellis^  for  defts. 

Held^  That  the  fact  that  the  note 
was  given  to  plaintiff  on  account 
of  a  debt  owing  her  father  would 
not  aid  plaintiff  unless  it  appeared 
that  it  was  given  in  pursuance  of 
some  understanding  with  the  cred- 
itor to  that  effect.  Upon  that 
subject  a  witness  present  when 
the  note  was  made  and  delivered 
testified  that  defendant's  testator 
at  that  time  said  to  plaintiff :  '^I 
give  you  this  at  your  father's  re- 
quest to  show  ray  indebtedness  to 
him;  I  have  not  the  money  now, 
and  can't  pay  it,  but  will  pay  you." 
That  he  said  it  was  his  brother's 
request  that  he  should  make  the 
note  to  plaintiff.  And  another 
witness  testified  that  in  a  conver- 
sation with  the  testator  the  latter 
said  that  he  had  given  plaintiff 
this  paper  to  secure  her  the  debt 
he  owed  her  father;  that  there  had 
been  an  agreement  between  them 
to  that  effect;  that  he  told  how 
the  debt  arose,  and  said  they  had 
had  a  settlement  and  the  amount 
of  the  note  was  due  his  brother. 


This  evidence  permitted  the  conclu- 
sion that  the  note  was  made  to 
plaintiff  pursuant  to  an  arrange- 
ment between  the  testator  and 
plaintiff's  father,  and  by  request  of 
the  latter  on  account  of  an  unpaid 
debt  which  he  had  owed  him  for 
some  time.  And  these  facts  if 
found  by  the  jury  would  establish 
the  fact  that  the  note  had  for  its 
support  a  valuable  consideration, 
and  inasmuch  as  plaintiff  was 
named  as  payee  in  it  she  might 
maintain  an  action  upon  it  in  her 
own  name,  whatever  view  might 
be  taken  of  the  question  whether 
or  not  she  was  beneficially  inter- 
ested in  the  proceeds  of  the  note 
as  between  her  and  her  father,  be- 
cause being  such  a  party  to  the 
instrument  she  would  be  deemed 
a  trustee  of  an  express  trust,  if  it 
was  in  fact  made  to  her  for  the 
benefit  of  her  father  by  his  consent 
or  request.  Code  Civ.  Pro.,  §  449; 
22  N.  Y..  389;  65  id.,  6. 

That  the  bar  to  recovery  by  a 
discharge  in  bankruptcy  may  be 
removed  and  liability  restored  or 
given  by  a  new  promise.  53  N» 
Y.,  521,  24  Hun,  221.  The  obli- 
gation that  the  promise  to  plaintiff 
was  not  effectual  would  be  good  if 
plaintiff  could  be  treated  as  a 
stranger  to  the  transaction,  be- 
cause the  requisite  promise  must 
be  made  to  the  creditor  or  to  a 
person  receiving  it  in  his  behalf  or 
in  some  manner  representing  him. 
4  Wend  ,  420;  8  N.  Y.,  362 ;  9  id., 
85  ;  1  Hun,  230.  Under  the  evi- 
dence in  this  case  that  question 
was  one  of  fact  for  the  jury. 

The  evidence  tended  to  prove 
that  the  note  while  in  the  posses- 
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eionof  plaintiff  had  been  destroyed 
by  lire. 

Heldj  That  in  such  case  plain- 
tiff was  not  required,  if  the  jury 
should  find  that  in  fact  it  was  so 
destroyed,  to  give  indemnity  as 
provided  by  §  1917,  Code  Civ.  Pro. 
16  N.  Y.,  682.  The  nonsuit  is  not 
supported  on  the  ground  that 
plaintiff  failed  to  give  indemnity. 

We  think  the  court  erred  in 
withdrawing  the  case  from  the 
jury  and  in  directing  a  nonsuit. 

Motion  granted. 

Opinion  by  Bradley,  J,;  Smith, 
P.J.J  Barker  and  Haighty  JJ.y 
concur. 


DECEDENTS'  ESTATES. 
ERENCE. 


REF- 


N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Gteorge  Hovey,  admr.,  applt.y  v. 
Simeon  Hovey,  respt. 

Decided  Oct.,  1887. 

The  statute  providing  for  the  reference  of 
claims  against  a  decedent  does  not  con- 
template affirmative  relief  against  the 
claimant  farther  than  is  requisite  to  de- 
feat a  recovery. 

A  stipulation  made  in  a  proceeding  pend- 
ing before  a  referee  appointed  under  such 
statute,  by  which  it  is  sought  to  confer 
upon  the  referee  power  in  excess  of  that 
permitted  by  the  statute,  will  not  have 
the  effect  to  extend  the  jurisdiction  of 
the  referee,  nor  will  it  have  the  effect  to 
produce  an  arbitration,  and  make  the 
referee's  report  a  common  law  award. 

The  questions  arising  on  the  result  given 
to  such  stipulation  by  the  report  of  the 
referee  can  only  arise  upon  a  motion  for 
confirmation  or  review  as  the  practice  in 
such  case  requires. 

Appeal  from  judgment  entered 


on  dismissal  of  complaint  at  Cir- 
cuit. 

Defendant  having  presented  a 
claim  to  plaintiff  as  administrator, 
which  was  rejected  by  the  latter, 
the  matter  was  referred  under  the 
statute  and  tried  before  the  referee, 
who  made  a  report  against  defend- 
ant, the  claimant,  for  $506.26. 
Plaintiff,  treating  it  as  an  award 
of  an  arbitrator,  brought  this 
action  to  recover  the  amount  of  it. 
It  appeared  that  during  the  hear- 
ing before  the  referee  an  oral  stipu- 
lation was  made  between  the  par- 
ties to  the  effect  that  he  was 
authorized  by  them  to  pass  upon 
all  matters  existing  between  the 
parties  and  appearing  between 
them.  The  trial  court  held  that 
the  remedy  of  plaintiff  was  to  be 
sought  by  an  application  for  the 
confirmation  of  the  report  of  the 
referee,  and  dismissed  the  com- 
plaint. 

Robert  Snow,  for  applt. 

I.  Sam  Johnson^  for  respt. 

Ueldy  That  the  statute  providing 
for  the  reference  of  claims  against 
a  decedent,  2  R.  S.,  88,  §  36,  does 
not  contemplate  in  such  proceed- 
ing affirmative  relief  against  the 
claimant  further  than  is  requisite 
to  defeat  his  recovery.  88  N.  Y., 
453. 

That  the  oral  stipulation  made 
between  the  parties  at  the  hearing 
before  the  referee  seems  to  have 
been  made  in  the  proceeding,  and 
the  question  arising  upon  the  re- 
sult given  by  the  report  is  whether 
any  portions  of  the  claims  of  the 
respective  parties  was  improperly 
allowed,  and  whether  the  affirma- 
tive relief  given  to  the  administra- 
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tor  was  within  the  power  of  the  ref- 
eree in  such  proceeding.  With  this 
question  we  have  nothing  to  do, 
treating  the  proceeding  as  within 
the  statute.  That  can  arise  only  up- 
on the  motion  to  confirm  the  report, 
to  review  as  the  practice  in  such 
cases  requires.  The  parties  could 
not  give  to  the  proceeding  juris- 
diction which  it  did  not  possess; 
and  whether  an  agreement  of  the 
parties  to  permit  a  recovery  of  any 
balance  due  the  representative  of 
a  decedent  from  the  claimant  may 
be  effectual  in  such  a  proceeding 
depends  upon  the  question  wheth- 
er it  is  a  matter  of  practice  or 
jurisdiction  of  subject  matter, 
which  in  the  view  taken  it  is  un- 
necessary here  to  determine. 

That  the  construction  to  be  given 
to  this  stipulation  depends  upon 
the  purpose  with  which  it  was 
made.  They  were  proceeding  un- 
der a  statutory  reference  which 
was  subject  to  review,  on  which 
any  error  in  the  proceeding  might 
be  considered;  and  there  is  no  op- 
portunity to  find  in  the  stipulation 
entered  upon  in  the  progress  of 
the  proceeding  anything  which 
tended  to  show  that  the  parties 
intended  to  go  outside  of  it  for  the 
purpose  of  settling  the  contro- 
versy. If  they  sought  to  confer 
a  jurisdiction  upon  the  referee 
which  he  could  not  take  in  the 
proceeding  the  effort  to  do  so  was 
ineffectual.  Such  attempt  would 
not  have  the  effect  to  convert  the 
proceeding  into  an  arbitration  un- 
less the  purpose  was  clearly  mani- 
fested to  change  the  proceeding 
from  that  which  was  being  heard 
into  an  arbitration  and  the  rela- 


tion of  the  referee  to  that  of  an 
arbitrator.  The  fact,  if  it  be  so, 
that  the  parties  attempted  to  con- 
fer upon  the  referee  in  the  pro- 
ceeding a  power  in  excess  of  that 
permitted  by  the  statute  did  not 
have  the  effect  to  produce  any 
arbitration  and  to  make  his  report 
a  common  law  award. 

Judgment  aflSrmed. 

Opinion  by  Bradley^  J. ;  Smithy 
P,J.j  and  ChildSy  J.,  concur. 


VAGRANT     CHILDREN.      JU- 
RISDICTION. 

N.  Y.  Court  op  Appeals. 

The  People  ex  rel.  Van  Riper, 
respt,  V.  The  N.  Y.  Catholic  Pro- 
tectory, applt 

Decided  Oct.  4,  1887. 

A  charge  that  a  child  was  found  improp- 
erly ezpoBed  and  neglected  and  wander- 
ing in  a  park  without  proper  guardian- 
ship, and  was  found  in  company  of  a  re- 
puted prostitute,  is  not  sufficient  under 
§  291,  Penal  Code.  An  allegation  that 
she  was  exposed  by  those  who  had  charge 
of  her  is  necessary. 

Where  the  commitment  recites  that  the 
conviction  proceeded  on  satisfactory  evi- 
dence of  the  charge,  and  such  recital  is 
not  contradicted,  the  admission  by  de- 
murrer of  other  facts  in  the  traverse 
tending  to  show  a  wrongful  conviction 
furnishes  no  ground  for  a  discharge. 

Where,  however,  no  notice  was  given  to  the 
father  of  the  child  and  he  was  not  present 
at  the  examination  no  jurisdiction  is  ac- 
quired by  the  justice,  although  the 
mother  was  present  and  is  the  relator. 

On  granting  or  affirming  an  order  of  dis- 
charge the  General  Term  has  no  author- 
ity to  give  costs. 

On  Oct.  3,  1886,  Florence  Van 
Riper,  aged  fourteen  years,  was 
brought  before  a  police  justice  in 
the  city  of   New  York,   charged 


NEW  YORK  WEEKLY  DIGEST. 


261 


with  having  been  on  that  day 
found  **  improperly  exposed  and 
neglected  and  wandering  in  the 
public  park,  to  wit,  the  Union 
Square  Park  in  said  city,  without 
any  proper  guardianship;  that  the 
said  child  was  found  in  the  com- 
pany of  one  Mary  Ryan,  who  is  a 
reputed  prostitute,  in  violation  of 
the  provisions  of  the  Penal  Code." 
The  justice  on  the  same  day  ex- 
amined the  charge  and  after  hear- 
ing the  witnesses  adjudged  that 
the  charges  were  true  and  com- 
mitted the  child  to  the  defendant, 
•*  to  be  and  remain  under  the  guar- 
dianship of  said  corporation  imtil 
therefrom  discharged  pursuant  to 
law."  The  only  evidence  in  the 
record  of  the  proceedings  before  the 
justice  is  found  in  the  complaint 
and  commitment  while  recited 
that  the  material  allegations  of  the 
complaint  were  proved.  The  ar- 
rest was  made  under  subd.  2  of  § 
291  of  the  Penal  Code,  which  pro- 
vide that  a  female  child,  **who 
has  been  abandoned  or  improperly 
exposed  or  neglected  by  its  parents 
or  other  person  having  it  in 
charge,"  may  be  arrested. 

Eldridge  T.  Oerry^  for  applt. 

Dennis  McMahon,  for  respt. 

Heldj  That  no  case  under  said 
provision  of  the  Penal  Code  was 
made  out;  that  an  allegation  that 
the  child  was  exposed  by  those 
who  had  charge  of  her  was  neces- 
sary, that  it  must  be  shown  that 
the  child  was  abandoned,  neglected 
or  exposed  by  the  parents  or  those 
in  whose  custody  she  was.  The  in- 
formation in  this  case  should  be  pre- 
cise and  show  clearly  a  case  within 
the  statute.     Holt  215;  3  Den.,  91. 


Writs  of  habeas  corpus  or  certi- 
orari were  obtained,  the  defend- 
ant made  return  thereto  which 
averred  its  incorporation  and  that 
under  its  charter  and  §  292  of  the 
Penal  Code  the  commitment  was 
made.  Attached  to  the  return 
was  a  copy  of  the  commitment 
which  recited  that  the  conviction 
was  had  upon  the  charge  made 
being  proved.  The  return  was 
traversed  by  the  relator  alleged 
that  the  child  had  done  no 
act  prohibited  by  §  291  of  the 
Penal  Code,  but  was  in  the  park 
at  the  time  charged  for  an  inno- 
cent and  lawful  purpose  and 
had  parents  in  Hoboken,  N.  J., 
with  whom  she  resided.  To  this 
traverse  the  defendant  demur- 
red. 

Held,  That  as  the  commitment 
recites  that,  the  conviction  pro- 
ceeded upon  proof  by  competent 
and  satisfactory  evidence  of  the 
charge  made  and  this  recital  was 
not  contradicted,  the  admission  of 
the  facts  alleged  in  the  traverse 
furnishes  no  ground  for  the  dis- 
charge of  the  child;  that  the  com- 
plaint was  sufficient  that  although 
the  admitted  averments  of  the 
traverse  showed  a  wrongful  con- 
viction, but  it  cannot  be  inferred 
that  no  evidence  justifying  the 
findings  of  the  justice  was  pro- 
duced before  him.  A  re-trial  upon 
the  merits  cannot  be  had  in  these 
proceedings.  1  B.  &  B.,  482;  5 
Hill,  164;  2  Smith's  L.  Cas.,  976, 
992,  notes. 

It  was  claimed  that  the  justice 
acted  without  jurisdiction  because 
no  notice  was  given  to  the  father 
of  the  child  and  he  was  not  present 
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on  the  examlDation  but  her  mother  ' 
was. 

Heldj  That  no  jurisdiction  was 
acquired  by  the  justice.  101  N. 
Y.,  195;  ly  Wend.,  16;  that  the 
fact  the  father  is  not  the  relator 
and  does  not  make  the  application 
for  the  discharge  has  no  bearing 
upon  the  legal  question  involved. 

On  granting  or  affirming  an  or- 
der of  discharge  the  court  below 
has  no  authority  to  give  costs. 

Order  of  General  Term,  affirm- 
ing of  discharge,  modified  as  to 
costs  and  as  modified  affirmed. 

Opinion  by  Andrews^  J.  All 
concur. 


SERVICES.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Elizabeth  De  Witt,  respt.,  v.  Pe- 
ter De  Witt,  applt. 

Decided  Oct.  26,  1887. 

In  a  proceeding  to  recover  the  value  of 
services  in  nursing  and  caring  for  a  tes- 
tator on  an  agreement  that  plaintiff 
should  be  reasonably  paid  therefor  evi- 
dence as  to  the  scale  of  prices  fised  by 
the  nurses  of  the  New  York  Hospital  is 
irrelevant  and  inadmissible  to  support 
plaintiff's  claim. 

In  such  a  case  interest  on  the  amount  found 
to  be  due  cannot  be  allowed. 

Appeal  from  judgment  entered 
on  report  of  referee  from  order 
confirming  such  report  and  from 
order  granting  costs  to  plaintiff. 

Plaintiff  presented  a  claim  to 
defendant  for  the  sum  of  $1,130 
for  nursing  and  caring  for  his  tes- 
tatrix in  the  years  1884  and  1885, 
and  the  same  was  referred  under 
the  statute.    There  was  no  agree- 


ment between  testatrix  and  plain- 
tiff for  the  payment  of  any  fixed 
sum  for  these  services,  but  it  was 
agreed  that  she  should  be  reason- 
ably paid.  Evidence  was  given 
tending  to  show  the  value  of  such 
services.  During  the  trial  one  C. 
stated  that  a  scale  of  prices  had 
been  fixed  by  the  nurses  in  the 
New  York  Hospital.  He  was 
asked  what  those  prices  were. 
This  was  objected  to  as  irrelevant, 
but  the  objection  was  overruled 
and  the  witness  answered:  **The 
prices  established  by  several  of 
the  principal  training  schools  vary 
from  $20  to  $26  per  week,  accord- 
ing to  whether  the  case  is  conta- 
gious or  noncontagious.  The 
board  is  also  expected,  and  also 
the  washing  of  the  nurse."  He 
also  testified  that  the  services  in 
this  case  were  equal  in  character 
and  skill  to  those  which  would  be 
rendered  by  a  trained  nurse. 

John  P.  Reedy  for  applt. 

H.  M,  Whitehead,  for  respt. 

Held,  That  the  admission  of  this 
testimony  was  erroneous.  The 
latter  evidence  was  introduced  to 
render  the  prices  fixed  by  the  New 
York  Hospital  nurses  applicable  to 
this  case  as  evidence  in  favor  of 
the  claim  made  by  plaintiff,  and 
from  its  effect  the  referee  was  en- 
abled to  apply  the  prices  so  fixed 
by  the  nurses,  as  evidence  support- 
ing plaintiff's  claim.  But  what  the 
nurses  in  the  hospital  had  fixed 
as  prices  for  the  services  of  nurses 
was  not  admissible  evidence  tend- 
ing to  prove  the  value  of  those  for 
which  compensation  was  claimed 
on  the  trial.  As  to  this  claim, 
what  they  had  done  was  merely 
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the  expression  of  their  unsworn 
conclusions  concerning  the  value 
of  such  services,  while  defendant 
was  entitled  to  have  their  value 
proved  by  testimony  elicited  under 
the  solemnity  of  an  oath,  and  to 
have  the  witnesses  from  whom  it 
might  be  obtained  subjected  to  the 
right  of  cross-examination.  Nei- 
ther he  nor  testatrix  had  in  any 
form  agreed  to  become  bound  by 
any  scale  of  prices  which  those 
nurses  had  in  their  judgment 
fixed,  and  what  they  had  done 
toward  fixing  or  adopting  a  scale 
of  prices  could  have  no  relevancy 
or  effect  on  the  trial  concerning 
the  measure  of  compensation 
which  plaintiff  was  entitled  to  re- 
ceive. As  to  this  dispute,  this  evi- 
dence consisted  in  the  unsworn 
statements  or  conclusions  of  the 
nurses  of  the  New  York  Hospital, 
and  no  rule  of  evidence  has  been 
referred  to  permitting  this  descrip- 
tion of  testimony  to  be  received  to 
support  the  plaintiff's  claim  in 
such  a  contest  as  this. 

Also  heldf  That  the  allowance 
of  interest  was  erroneous.  The 
claim  was  unliquidated.  It  de- 
pended wholly  on  the  valuation 
which  should  be  shown  to  be  rea- 
sonable for  the  services  appearing 
to  have  been  rendered.  And  to 
the  amount  of  such  a  claim  as  it 
may  be  found  to  be  finally  estab- 
lished interest  has  not  been  per- 
mitted to  be  added.  17  Barb.,  454; 
60  N.  Y.,  106. 

Judgment  and  order  of  confirma- 
tion reversed  and  report  set  aside 
for  error  in  admission  of  evidence, 
and  new  trial  ordered,  costs  to 
abide  event. 


Opinion  by  Daniels^  J.;  Van 
Brunt ^  P.J.,  and  Bartlett,  */.,  con- 
cur. 


CONTRACT.    CONDITION 
PRECEDENT. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Julia  F.  Kirtz,  admrx.,  respt.j 
V.  Hezekiah  Peck,  applt. 

Decided  Oct.,  1887. 

Where  a  provision  of  an  execatory  con- 
tract maj  be  treated  as  a  covenant  rather 
than  a  condition,  its  importance  and 
effect  in  an  action  for  the  consideration 
money  depends  upon  the  fact  whether  it 
is  a  substantial  part  of  the  contract  and 
of  the  consideration  for  defendant's 
promise  to  pay,  and  where  nothing  ap- 
pears to  prove  or  from  which  it  can  be 
inferred  thac  it  forms  a  substantial  part 
of  the  consideration  an  offer  of  perform- 
ance is  not  prerequisite  to  the  plaintiff*s 
right  of  action. 

It  cannot  be  said  there  is  a  question  for  the 
jury  on  the  facts  when  both  parties  to 
the  action  treat  the  questions  in  contro- 
versy as  questions  of  law  only,  and  the 
court  is  not  requested  to  submit  any 
questions  to  the  jury. 

Appeal  from  judgment  entered 
on  verdict  and  from  order  denying 
motion  for  a  new  trial. 

This  action  was  brought  on  a 
promissory  note  for  $1,500,  pay- 
able to  the  order  of  plaintiff's  in- 
testate on  the  first  day  of  March, 
1876,  with  interest.  Defendant 
by  his  answer  alleges  that  prior  to 
May  19  he  had  purchased  of  plain- 
tiff and  her  husband  a  farm;  that 
they  refused  to  deliver  possession 
unless  paid  for  it;  that  the  matter 
was  compromised  at  the  sum  of  $1 ,  - 
500,  and  the  agreement  hereinafter 
mentioned  was  made  with  her,  and 
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the  release  mentioned  in  the  agree- 
ment has  not  been  executed  or  de- 
livered, and  to  do  which  she  re- 
fused. It  appeared  that  defendant 
and  plaintiff's  intestate  made  an 
agreement  under  seal  that  *^she, 
in  consideration  of  the  sum  of 
$1,500  to  herin  hand  paid,"  agreed 
to  release,  quit-claim  and  set  over 
to  defendant  all  her  right,  title 
and  interest  in  premises  thereto- 
fore conveyed  to  him  by  her  and 
her  husband,  she  to  remain  in  pos- 
session of  the  house  and  the  use 
of  the  garden  until  April,  187C, 
and  agreed  to  surrender  the  resi- 
due of  the  farm,  and  he  to  have 
all  the  spring  crops  then  on  the 
premises;  and  she  agreed  to  pro- 
cure her  husband's  release  if  he  in 
any  way  has  any  right  to  the 
premises,  and  then  follows  the 
provision  :  "It  is  understood  and 
agreed  between  the  parties  to  this 
agreement  that  when  the  party  of 
the  first  part  shall  pay  the  said 
$1,600  as  aforesaid,  the  party  of 
the  second  part  and  her  husband 
shall  release  and  discharge  the 
party  of  the  first  part  from  all 
claims,  dues  and  demands  which 
they  or  either  of  them  may  have 
against  the  party  of  the  first  part. " 
The  evidence  tends  to  prove  that 
this  agreement  and  the  note  were 
made  at  the  same  time;  that  some 
time  before  then  defendant  had 
advanced  to  plaintiff's  intestate 
and  her  husband  money  and  had 
taken  two  deeds  of  the  farm,  abso- 
lute in  form,  but  intended  as  se- 
curity for  the  money  loaned.  And 
defendant  testified  :  '*I  gave  this 
note,  took  this  contract  and  plain- 
tiff was  to  procure  releases  of  her- 


self and  her  husband,  and  this 
$1,500  note  was  given  for  their 
interest  in  the  farm,  and  they  were 
to  give  me  possession  of  the  farm 
and  the  release  spoken  of  in  the 
contract  to  make  my  title  good," 
and  then  adds  that  she  has  not 
gjiven  or  offered  this  release  to  him. 
The  court  having  declined  to  direct 
a  verdict  for  defendant  directed 
a  verdict  for  plaintiff  for  the 
amoimt  due  on  the  not^,  defendant 
excepted. 

J.  M.  Dunning^  for  applt. 

J.  D.  Decker^  for  respt. 

Held,  That  the  provision  in  the 
contract  in  question  relating  to  re- 
lease of  claims,  dues  and  demands 
against  defendant  may  be  treated 
as  a  covenant  rather  than  a  condi- 
tion, and  its  importance  and  effect 
in  this  action  may  depend  upon 
the  fact  whether  it  is  a  substantial 
part  of  the  contract  or  of  the  con- 
sideration for  defendant's  promise 
to  pay.  In  terms  the  considera- 
tion for  the  payment  is  in  the 
agreement  to  release  and  quit-claim 
to  defendant  the  interest  in  the 
farm  and  crops  there  growing  and 
to  deliver  possession  of  it  to  him; 
and  the  promise  to  release  claims, 
etc.,  against  him  has  the  appear- 
ance of  a  stipulation  somewhat 
disconnected  with  these  covenants, 
and  as  nothing  appears  tending  to 
prove  or  from  which  it  can  be  in- 
ferred that  any  such  claims  ex- 
isted against  him,  the  inference  is 
fairly  permitted  that  the  provision 
in  question  for  release  of  all  claims 
against  him  was  independent  of 
the  consideration  for  which  the 
note  was  given  and  without  any 
substantial  purpose  for  practical 
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utility,  and  therefore  offer  of  per- 
formance was  not  a  prerequisite  to 
plaintiff's  right  of  action.  14 
Barb.,  664. 

That  if  it  may  be  said  there  was 
a  question  of  fact  for  the  jury, 
whether  or  not  the  provision  in 
question  for  release  of  all  claims, 
etc.,  was  independent  of  the  con- 
sideration for  which  the  note  was 
given,  etc.;  that  was  disposed  of 
by  the  court,  inasmuch  as  defend- 
ant treated  the  questions  arising 
upon  the  evidence  as  of  law  only, 
and  did  not  request  the  submission 
of  any  question  of  fact  to  them. 
8N.Y.,  287. 

Judgment  affirmed. 

Opinion  by  Bradley,  J,;  Haight 
and  Corletty  JJ.^  concur. 


NEGLIGENCE.    PRACTICE. 

K  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Charles  Stone,  admr.,  applt.,  v. 
The  Dry  Dock,  E.  B.  &  B.  RR. 
Co.,  respt. 

Decided  Oct.  26,  1887. 

An  injury  can  be  voluntaxy  only  where 
the  party  is  aware  of  the  danger  to  which 
another  is  subject,  and  realizing  the  in- 
evitable result  performs  the  act  which 
inflicts  the  injury. 

In  an  action  for  negligence  where  there  is 
no  evidence  as  to  the  capacity  or  intelli- 
gence of  the  injured  infant  there  is  noth- 
ing on  which  the  jury  could  base  a  find- 
ing as  to  whether  it  was  sui  juris  or  not, 
and  the  court  may  properly  determine 
that  question. 

Appeal  from  judgment  dismiss- 
ing complaint. 

Action  for  damages  for  the 
death  of  plaintiff's  daughter, 
caused  as  alleged,  by  the  negli- 

VoL  87— No.  12. 


gence  of  defendant's  servants. 
Deceased  was  seven  years  and 
three  or  four  months  old,  and  on 
the  day  of  the  accident  was  -play- 
ing in  the  basement  of  plaintiff's 
store  a  block  away  from  the  place 
where  the  accident  occurred.  She 
left  the  basement  and  proceeded 
along  the  street  and  attempted  to 
cross,  when  a  car  of  defendant's 
approached  rapidly,  the  driver's 
face  being  turned  toward  the  in- 
side of  the  car,  and  struck  and  in- 
jured her  so  that  she  died.  There 
was  no  evidence  that  she  looked 
in  either  direction  before  starting 
to  cross,  and  it  appeared  that  if 
she  had  looked  there  was  nothing 
to  fJrevent  her  from  seeing  the 
car.  Witnesses  who  saw  the  acci- 
dent stated  that  she  did  not  look. 
No  evidence  was  given  as  to  the 
capacity,  or  intelligence  of  the 
child. 

Jt  is  claimed  that  a  recovery 
could  be  had  because  as  the  driver 
if  he  had  been  attending  to  his 
business  instead  of  looking  in  the 
car,  could  easily  have  seen  de- 
ceased and  avoided  the  danger, 
and  the  danger  was  therefore  a 
voluntary  one. 

Adolph  L.  SangeVy  for  applt. 

John  M.  ScribneVj  for  respt. 

Held,  Untenable.  An  injury 
can  be  voluntary  only  when  the 
party  is  aware  of  the  danger  to 
which  another  is  subject,  and  real- 
izing the  inevitable  result  per- 
forms the  act  which  inflicts  the 
injury.  In  the  case  at  bar  there 
is  no  evidence  that  the  driver  was 
aware  of  the  danger  of  deceased 
until  too  late  to  avoid  the  injury. 
He  may  have  been  guilty  of  negli- 
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gence  in  not  paying  proper  atten- 
tion to  his  duties,  but  there  is  no 
evidence  of  voluntary  injury. 

Also  heldy  That  if  the  infant 
was  sui  juris,  then  clearly  under 
the  authority  of  91  N.  Y.,  420,  she 
was  guilty  of  contributory  negli- 
gence in  not  avoiding  the  danger. 

It  is  claimed  that  the  court 
usurped  the  function  of  the  jury 
if  deciding  without  any  evidence 
that  the  infant  was  sui  juris. 

Held,  Untenable.  It  is  diflScult 
to  see  how,  if  no  evidence  on  this 
subject  was  offered,  the  court 
usurped  the  function  of  the  jury, 
as  the  jury  are  to  pass  on  the  evi- 
dence and  cannot  be  aUowed  to 
guess  for  the  want  of  evidence?  It 
was  incumbent  on  the  part  of 
plaintiff  to  prove  want  of  contrib- 
utory negligence,  and  this  he 
could  only  do  if  the  infant  was  sui 
juris  by  showing  that  the  child 
took  reasonable  precaution  .in 
crossing  the  street,  or  if  not  sui 
juris  that  the  parents  had  not 
been  guilty  of  negligence  in  per- 
mitting the  child  to  be  on  the 
street  unattended.  As  no  evi- 
dence whatever  was  offered  as  to 
the  capacity  or  intelligence  of  the 
child,  there  was  no  evidence  on 
which  the  jury  could  base  a  find- 
ing one  way  or  another.  A  child 
seven  years  and  four  months  may 
be  sui  juris,  91  N.  Y.,  420,  and  if 
the  child  was  sui  juris  she  took 
no  precautions  whatever  in  cross- 
ing the  street  to  avoid  the  danger 
of  approaching  cars,  as  she  was 
bound  to  do.  Plaintiff's  case 
seems  to  have  been  fatally  decep- 
tive in  this  particular,  and  the 
jury  were  properly  relieved  from 


the  duty  of  speculating  in  the  ab- 
sence of  evidence  on  this  subject. 

Judgment  affirmed,  with  costs. 

Opinion  by  Van  Brunt,  P.J.; 
Daniels,  J.,  concurs;  Barlett,  J., 
dissents. 


FRAUD.    LIMITATION. 

N.  Y.   Court  of   Appeals. 

Piper,  applt,  v.  Hoard,  respt 

Decided  Oct.  11, 1887. 

Where  a  party  defrauded,  at  the  time  of 
discovery  of  the  fraud,  is  neither  an  idiot 
nor  lunatic,  but  with  legal  capacity  to 
act  and  sufficient  ability  to  understand, 
the  statute  of  limitations  begins  to  run 
against  him  irrespective  of  the  degree  of 
intelligence  possessed  by  him  and 
whether  he  has  enough  courage  and  in- 
dependence to  resist  hostile  influence 
and  assert  his  rights  or  not. 

The  withdrawal  of  an  action  for  such  fraud 
and  a  new  settlement  which  is  also  found 
to  be  fraudulent  may  give  a  new  right  of 
action,  but  does  not  suspend  the  exist- 
ence of  the  old  one. 

An  allegation  that  the  cause  of  action  did 
not  accrue  within  six  years  before  the 
commencement  of  the  action  is  a  suffi- 
cient plea  of  the  statute. 

This  was  an  action  by  plaintiff 
as  sole  heir  of  her  father,  to  set 
aside  a  deed  made  by  him  in  Feb.^ 
1859,  to  defendant,  and  a  subse* 
quent  settlement  which  confirmed 
it,  on  the  ground  that  both  were 
the  product  of  fraud  and  undue 
influence.  This  action  was  com- 
menced in  Feb.,  1881.  It  was 
found  by  the  court  that  for  a  pe- 
riod of  sixteen  years  before  his 
death  in  March,  1876,  plaintiff's 
father  could  have  miEuntained  an 
action  for  the  relief  now  sought, 
and  during  that  period  he  had  full 
knowledge  of  the  fact  constituting 
the   fraud ;   that   while   he    was 
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somewhat  weakminded,  he  was 
able  to  know  and  comprehend  the 
facts  which  transpired ;  that  he 
had  made  the  deed  to  defendant 
and  the  consideration  for  it,  and 
he  was  expressly  told  that  the 
deed  could  be  avoided  for  fraud, 
and  after  the  whole  matter  had 
been  explained  to  him  not  only  by 
his  wife  but  by  the  counsel  chosen 
to  protect  and  enforce  his  rights, 
he  consented  to  the  commence- 
ment of  an  action  which  alleged 
that  fraud  and  sought  to  rectify  it. 
Soon  after  this  defendant  induced 
plaintiff's  father  to  discontinue  his 
action,  making  a  new  arrange- 
ment with  him  to  which  his  wife 
was  a  party,  and  assuming  a  new 
liability  as  a  consideration  for  the 
conveyance.  This  settlement  the 
jury  and  court  found  was  fraudu- 
lent. Defendant  pleaded,  the  stat- 
ute of  limitations  as  a  defense  to 
this  action. 

A.  Jf.  Beardsleyj  for  applt. 

E.  La  Orange  Smithy  for  respt. 

Heldy  That  as  at  the  time  of  the 
discovery  of  the  fraud,  plaintiff's 
father  was  neither  an  idiot  nor 
lunatic,  but  had  a  legal  capacity 
to  act  and  suflScient  mental  ability 
to  understand,  the  statute  of  limi- 
tations commenced  to  run  against 
him  irrespective  of  the  degree  of 
intelligence  possessed  by  him  and 
whether  he  has  enough  courage 
and  independence  to  resist  a  hos- 
tile influence  and  assert  his  rights 
or  not;  that  while  the  withdrawal 
of  the  action  by  plaintiff's  father 
and  the  new  settlement  with  de- 
fendant might  give  a  new  right  or 
action  it  could  not  suspend  the  ex- 
istence of  the  old  one. 


The  answer  set  up  that  the 
cause  of  action  did  not  accrue 
within  six  years  before  the  com- 
mencement of  the  action. 

Heldy  That  this  was  a  sufficient 
plea  of  the  statute  of  limitations. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant^ 
affirmed. 

Opinion  by  Finchy  J.  All  con.- 
cur,  except  Early  J.,  not  sitting. 


EMINENT  DOMAIN.    AMEND- 
MENT. 

N.  Y.  Supreme  Court.    General. 
Term.     FmsT  Dbpt. 

In  re  petition  of  the  Metropoli- 
tan Transit  Co.  to  acquire  title  to 
land. 

Decided  June  24,  1887. 

Chapter  888,  Laws  of  1872,  as  amended  by 
Chap.  686,  Laws  of  1881,  contemplates 
two  important  objects  for  which  com- 
pensation shall  be  made;  for  the  real  es- 
tate required  for  the  construction  of  the 
road  and  for  the  authority  to  oonstruct 
and  operate,  and  these  objects  may  be 
acquired  under  two  separate  proceedings. 

Under  said  act  an  amendment  may  be 
made  changing  the  action  from  one  to 
acquire  the  lands  to  one  to  fix  the  com- 
pensation to  be  paid  the  city  for  the 
right  to  construct  and  operate. 

Appeal  from  order  directing 
amendment  of  petition. 

Petitioner  was  incorporated 
under  Chap.  833,  Laws  of  1873^ 
and  brought  this  proceeding  to 
acquire  title  to  land  for  the  pur- 
pose of  its  incorporation.  Certain 
other  persons  and  corporations 
were  permitted  to  be  made  partiea 
on  their  application.  Thereafter 
petitioner  applied  for  leave  to* 
amend  the  petition. 
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The  original  petitiou  alleged 
^^that  the  real  estate,  property, 
rights,  franchises  and  interests 
-which  your  petitioner  now  seeks 
4)0  acquire  are  all  those  certain 
pieces  or  parcels  of  land  situated 
in  BaSd  city  and  county  now  owcned 
by  the  mayor,  etc.,  of  the  city  of 
New  York,  *  *  *  which  con- 
stitute the  streets  and  portions  of 
ca venues  therein  which  are  in- 
•^luded  in  the  routes  and  branches 
^f  said  company,"  etc. 

The  proposed  amendment  stated 
"*'  that  the  sole  object  of  this  appli- 
^t^ation  is  to  ascertain,  in  accord- 
ance with  petitioner's  charter, 
ithe  compensation  which  is  to  be 
'made  to  the  mayor,  etc.,  of  the 
*city  of  New  York  in  relation  to  the 
*t;onstruction  and  operation  of  its 
^railroads  in  and  over  the  streets 
.^uid  avenues  of  the  city  of  New 
York  which  are  included  in  the 

aroute  and  branches  of  said  com- 
pjjjy    *    *    *    g^Q^  lYioX  j^  jo^g 

jnot  seek  to  acquire  any  title  in  or 
4o  the  land  included  within  such 
cBtreets  or  avenues  or  the  interest 
^f  any  persons  or  corporations 
ftheFein,  or  any  interest  in  real  es- 
tfcate.^'  The  other  amendments 
sare  in  harmony  with  the  proposed 
change  shown  above.  The  per- 
sons and  corporations  made  par- 
ties as  aforesaid  objected  to  this 
cGharge  for  the  reason  that  they 
anight  be  injuriously  affected 
thereby-  The  court  directed  the 
^amendment  to  be  made. 

Mihu  Root,  S.  B.  Clark,  Jos.  S. 
JLfurbach  and  J.  T.  Davies,  for 
•atpplts. 

O.  W.  Wingate  and  John  Clin- 
-don  Oray,  for  respt. 


Held,  No  error.  That  the 
charge  was  not  so  fundamental  or 
radical  as  to  change  the  object  or 
scope  of  the  proceeding  or  add 
another  subject  matter  to  it.  A 
prominent  design  disclosed  by  the 
original  paragraph  was  to  obtain 
the  use  of  the  streets  and  a  deter- 
mination of  the  compensation  to 
be  made  for  such  use.  The 
amendment  or  substitute  empha- 
sized that  object  by  wholly  re- 
stricting the  design  to  the  acquire- 
ment of  these  results  from  the 
city  only.  The  order  for  that  rea- 
son did  not  exceed  the  authority 
conferred  by  the  act  made  appli- 
cable to  this  company  and  author- 
izing amendments  in  the  proceed- 
ing. By  that  authority  the  court 
was  invested  with  power  to  amend 
any  defect  or  informality  in  any 
of  the  special  proceedings  author- 
ized to  obtain  property,  rights, 
interests  or  privileges  required  for 
the  construction  and  operation  of 
a  railway.  2  R.  S.,  6th  ed.,  526, 
§22. 

The  N.  Y.,  W.  S.  RR.  Co.,  89 
N.  Y.,  463,  distinguished. 

That  the  amendment  discrim- 
inated unjustly  against  the  parties 
opposing  it,  for  in  the  adjustment 
of  the  compensation  to  be  made  to 
the  city  no  order  or  decision  can 
be  made  which  will  in  any  man- 
ner affect  the  rights  or  privileges 
of  either  of  the  peraons  or  com- 
panies intending  to  oppose  the 
proceedings.  Before  it  can  move 
in  the  construction  of  its  road  pe- 
titioner will  be  obliged  to  acquire 
all  the  rights  and  interests  of  ad- 
jacent or  conflicting  owners  and 
to    make   such   compensation    to 
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them  as  they  shall  appear  under 
the  evidence  to  be  entitled  to  re- 
ceive, 'niese  rights  and  interests 
will  remain  wholly  unaffected 
and  undisturbed  until  petitioner 
shall  institute  some  other  proceed- 
ing, or  extend  that  which  is  now 
pending,  so  far  as  to  include  the 
inquiry  into  those  rights  and  priv- 
ileges and  the  appraisement  of  the 
compensation  to  be  made  to  the 
parties  owning  them,  before  they 
shall  be  deprived  of  them  by  the 
action  of  the  petitioner. 

The  full  scope  and  extent  of  the 
amendments  are  to  present  the 
case  as  one  for  the  appointment 
of  commissioners  to  determine  the 
amount  that  shall  be  paid  to  the 
city  for  the  use  of  its  streets,  so 
far  as  that  use  may  be  required 
and  appropriated  in  the  construc- 
tion and  operation  of  petitioner's 
railroad.  And  while  the  statute 
which  has  been  made  applicable 
to  the  proceedings  of  the  company 
does  not  expressly  provide  for  this 
sole  pui-suit  through  the  instru- 
mentality of  the  petition,  it  has 
not  forbidden  the  power  of  the 
court  to  permit  that  course  to  be 
taken.  The  act  under  which  pe- 
titioner was  incorporated  contem- 
plates two  important  objects  for 
which  compensation  shall  be 
made,  one  for  the  real  estate,  prop- 
erty, rights,  franchises  and  inter- 
ests required  by  it  in  the  construc- 
tion and  operation  of  its  roads,  or 
necessary  depots,  platforms,  stair 
ways,  turnouts,  switches,  connec- 
tions or  approaches;  and  the  other 
is  the  authority  to  construct  and 
operate  its  railways  along  any 
street,  avenue  or  public  place  in 


the  city  of  New  York,  and  foir 
which  compensation  is  to  bemaide- 
alone  to  the  city  for  such  use  andL 
occcupancy  and  the  amount  of 
which  is  to  be  determined  in:  the- 
same  manner  as  damages  to  fo-i-r 
vate  property,  §  5,  and  these  sev- 
eral objects  may  as  well  be  ac- 
quired under  two  petitions  or  sep^ 
arate  proceedings  as  to  be  compre- 
hended and  included  in  one. 

Order  modified  so  as  to  declare^ 
that  the  proceedings  shall  in  no» 
manner  prejudice  or  affect  any" 
other  rights  than  those  of  their 
mayor,  etc.,  in  the  streets,  in- 
tended  to  be  used  and  that  it  sbalS. 
not  be  assumed  that  any  right  oet 
liberty  to  construct  the  railways 
shall  be  acquired  against  anyr  on- 
either  of  the  other  claimants^  os- 
persons  or  companies  interests  iA. 
said  streets,  and  as  modified  af- 
firmed, without  costs. 

Opinion  by  Daniels,  J.;  Vane, 
Brunty  P.J.y  and  Brady y  J.,  coi^ 
cur. 


DIVORCE,  practice: 

N.  Y.  Court  op  Appeals.: 
Blank,  applt.,  v.  Blank,  re^t. 

Decided  Oct.  11, 1887. 

An  action  to  set  aside  a  judgment  of  nitiP- 
ity  of  marriage  on  the  ground  of  fiasiS 
in  oontracting  it  cannot  be  maintained 
on  the  ground  that  plaintiff  was  fraudu- 
lently induced  to  refrain  from  defending: 
it  whei-e  the  complaint  or  proofs  do  ndk 
deny  the  fraud  charged  in  the  formeK- 
action  or  show  that  there  was  any  de- 
fense on  the  facts. 

This  action  was  brought  to  sefe 
aside  a  judgment  of  the  nullity  or 
a  marriage  between  plaintiff  audi 
defendant  on  the  ground  that  ther 
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present  plaintiff  who  was  the  de- 
fendant therein,  had  been  induced 
by  defendant  herein,  by  untrue 
statements  as  to  the  law  of  New 
York,  to  refrain  from  consulting 
counsel  and  from  defending  said 
action  for  nullity.  Plaintiff  did 
not  in  her  complaint  in  this  action 
nor  by  any  offer  of  proof  on  the 
trial  although  to  controvert  any 
of  the  facts  set  up  in  the  com- 
plaint in  the  action  for  nullity, 
nor  to  show  that  she  had  any  de- 
fense to  that  action  of  which  she 
had  been  deprived.  Her  charge 
of  fraud  consists  simply  of  an  alle- 
gation that  the  defendant,  who  is 
a  lawyer  represented  to  her  that 
her  marriage  to  him  was  void  by 
the  law  of  New  York,  and  that 
she  had  incurred  liability  to  a 
criminal  prosecution  for  entering 
into  it,  and  that  she  was  by  these 
representations  induced  to  refrain 
from  defending  the  action.  The 
complaint  was  dismissed. 

Samuel  L.  OrosSy  for  applt. 

Oeorge  Zabriskie^  for  respt. 

Heldy  That  whether  the  mar- 
riage between  defendant  and 
plaintiff  was  legal  as  matter  of 
law,  the  fraud  by  which  she  was 
charged  of  having  induced  defend- 
ant to  enter  into  the  contract  was 
sufficient  to  justify  the  court  in 
netting  it  aside,  and  that  as  she 
does  not  in  any  manner  attempt 
to  deny  that  she  was  guilty  of  the 
fraud  charged,  nor  to  show  that 
she  had  any  defense  upon  the  facts 
to  the  action  of  nullity  of  which 
the  defendant  deprived  her,  the 
complaint  was  properly  dismissed. 

Also  heldj  That  the  judgment 
^obtained  in  the  judgment  for  null- 


ity could  not  be  set  up  as  a  bar  to 
this  action. 

It  appeared  that  in  the  action 
for  nullity  after  judgment  by  de- 
fault had  been  taken  against  the 
present  plaintiff  she  made  a  mo- 
tion to  have  the  default  opened 
and  to  be  let  into  answer.  This 
motion  was  denied. 

Hddy  That  this  did  not  consti- 
tute a  bar  to  this  action.  74  N. 
Y.,  370;  41  id.,  358. 

Judgment  of  General  Term,  af- 
firming judgment,  dismissing 
complaint,  affirmed. 

Opinion  by  RapallOy  J.  All 
concur. 


POLICE.     REMOVAL. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

The  People  ex  rel.  Thomas  Mc- 
Bride  v.  Stephen  H.  French  et  al. 

Decided  Oct.  26,  1887. 

Where  an  officer  of  previous  good  record 
while  upon  his  post  became  exhausted 
by  reason  of  weakness  caused  by  prior 
injuries  received  in  the  discharge  of  duty 
and  took  a  single  drink  of  whiskey  to 
keep  up  his  strength,  which  caused  intoxi- 
cation, Held,  That  this  single  act  could 
not,  because  of  its  unexpected  results,  be 
held  to  be  conduct  unbecoming  an  offi- 
cer. 

Certiorari  to  review  dismissal 
of  relator. 

Relator  was  an  officer  of  police 
of  New  York  City  and  was  removed 
hy  the  board  of  police  on  a  charge 
of  conduct  unbecoming  an  officer. 
The  charge  was  predicated  on  a 
specification  of  intoxication  while 
on  post.  It  appears  from  the  evi- 
dence contained  in  the  return  that 
relator  was  sick  and  weak  from  in- 
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juries  which  he  had  received  d  uring 
the  discharge  of  his  duty,  and  that 
while  on  his  post  he  became  ex- 
hausted and  completely  fagged  out 
and  took  a  single  drink  of  whisky 
to  keep  himself  on  his  feet.  The 
fact  of  his  weakened  condition 
was  confirmed  by  the  testimony 
of  the  surgeon. 

Turney  &  Halseyy  for  relator. 

W,  L.  Tumevy  for  respts. 

Heldj  That  the  removal  wSs 
erroneous.  This  single  drink  ap- 
parently had  a  more  than  ordinary 
eflfect  in  consequence  of  his  weak- 
ened condition.  Hence  the  apparent 
intoxication  which  was  testified  to 
by  the  witnesses.  This  single  act 
cannot  be  held,  because  of  its  un- 
expected results,  to  have  been  con- 
duct unbecoming  an  officer.  In  a 
case  of  this  description  the  intent 
and  purpose  of  the  act  must  neces- 
sarily be  strongly  characterized 
by  the  previous  record  of  the  offi- 
cer charged.  It  is  not  to  be  pre- 
sumed that  an  officer  of  such  a 
splendid  record  as  relator  in  regard 
to  life  saving  would  deliberately 
falsify  on  a  charge  like  that  pre- 
sented against  him. 

Proceedings  reversed,  and  rela- 
tor reinstated. 

Opinion  per  curiam. 


ATTACHMENT. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  Gutta  Percha  &  Rubber 
Mfg.  Co.,  respt.y  v.  the  Mayor, 
^tc.,  of  Houston,  applt. 

Decided  Oct.,  26,  1887. 
An  attachment  cannot  issue  in  an  action 

upon  a  jndgment  unless  it  affirmatively 


appears  that  the  judgment  is  upon  con- 
tract, and  even  then  it  is  doubtful  wheth- 
er it  can  issue  where  the  judgment  is 
the  sole  foundation  of  the  indebtedness. 

Appeal  from  order  denying  mo- 
tion to  vacate  an  attachment. 

Action  upon  a  judgment.  The 
complaint  and  affidavit  upon 
which  the  attachment  was  granted 
show  the  recovery  of  a  judgment 
by  plaintiflE  against  defendant  in  a 
Texas  court;  but  it  was  not  stated 
in  either  upon  what  cause  of  action 
the  judgment  was  recovered,  or 
that  it  was  on  contract.  The  at- 
tachment, however,  was  issued  on 
the  judgment  as  a  contract  for  the 
payment  of  the  sum  of  money  re- 
covered by  it. 

Michael  H.  CardozOj  for  applt. 

Pelton  &  Poucher,  for  respt. 

Held,  Error.  While  in  a  general 
sense  a  judgment  has  been  declared 
by  the  authorities  to  be  a  contract 
of  record,  it  has  not  been  so  con- 
sidered or  construed  as  to  create 
such  a  contract  as  the  statute  has 
referred  to  in  providing  for  the 
issuing  of  attachments.  By  §  635, 
Code  Civ.  Pro.,  a  warrant  of  at- 
tachment may  be  issued  on  a  con- 
tract, express  or  implied,  other 
than  a  contract  to  marry.  This 
language,  as  it  has  been  used  in 
this  section,  the  courts  have  been 
inclined  to  construe  to  include  only 
contracts  actually  made  between 
the  parties,  or  to  be  implied  from 
their  dealings.  It  has  not  been 
extended  to  the  class  of  obligations 
depending  on  contracts  by  matter 
of  record.  For  a  like  reason  it 
was  held  in  State  of  Louisiana  v. 
Mayor,  109  U.  S.,  385,  that  a  judg- 
ment for  a  wrong  was  not  such  a 
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contract  as  was  within  that  part 
of  the  Constitution  of  the  United 
States  declaring  that  no  State 
should  pass  any  law  impairing  the 
obligation  of  a  contract.  See  also 
50  N.  Y.,  176;  96  id.,  428;  6  Civ. 
Pro.,  79.  Other  authorities  have 
been  cited  which  have  generally 
declared  the  law  to  be  that  a  judg- 
ment is  a  contract,  but  it  has  not 
been  held  to  be  so  within  the  pro- 
visions of  a  statute  of  this  descrip- 
tion, contemplating  only  the  class 
of  contracts  arising  out  of  the 
dealings  or  transactions  of  the 
parties  themselves. 

Taylor  v.  Root,  4  Keyes,  885, 
and  Nazro  v.  McCalmont  Oil  Co., 
82  Hun,  296,  distinguished. 

The  case  of  Donnelly  v.  Corbett, 
8  Seld.,  500,  was  under  the  Re- 
vised Statutes  before  the  change 
made  by  the  enactment  of  the 
Code,  which  permitted  the  real 
and  personal  property  of  any  debt- 
or to  be  attached.  That  prescribed 
no  form  or  description  of  contract 
as  necessary  to  sustain  the  attach- 
ment, but  all  that  it  required  was 
the  existence  of  an  indebtedness, 
and  that  indebtedness  could  very 
well  arise  upon  a  judgment. 

As  the  authorities  affect  this 
subject,  an  attachment  certainly 
cannot  issue  against  the  property 
of  the  debtor  unless  the  fact  af- 
firmatively appears  that  the  judg- 
ment is  upon  contract,  and  even 
then  it  is  extremely  doubtful 
whether  courts  as  they  construe 
statutes  of  this  description  have 
not  required  them  to  be  so  far  lim- 
ited as  to  exclude  this  remedy 
when  a  judgment  shall  be  the  sole 
foundation  of  the  indebtedness. 


Order  reversed,  but  under  this 
state  of  the  authorities,  without 
costs. 

Opinion  by  Daniels,  J.;  Van 
Brunt  J  P.J.,  and  Bartlettj  J.^  con- 
cur. 


CRIMINAL  LAW.      JURISDIC 
TION.     PRACTICE. 

N.  Y.  Court  of  Appeam. 

The  People  respts.y  v.  Bradner,. 
applt. 

Decided  Oct.  4,  1887. 

An  order  removing  the  indictment  from 
the  Oyer  and  Terminer  to  the  Court  of 
SessionBia  essential  to  the  jurisdiction  of 
the  latter  court ;  but  the  bare  fact  that 
no  order  appears  in  the  record  does  not 
show  that  one  was  not  made,  and  in  tho 
absence  of  proof  to  the  contrary  its  exist- 
ence will  be  presumed. 

Where  the  defendant  pleaded  not  guilty^ 
but  subsequently  withdrew  the  plea  and 
moTed  to  dismiss  the  indictment,  which 
was  denied,  and  the  record  showed  no 
formal  renewal  of  the  plea,  but  the  case 
was  tried  on  that  issue.  JBetd,  That  it 
could  be  inferred  all  parties  regarded  the 
plea  as  withdrawn  for  the  purposes  of 
the  motion  only  and  as  having  been 
reinstated. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  must  be  made. 
before  judgment,  and  it  is  not  error  for 
the  court  to  deny  a  motion  to  vacate  the- 
judgment  to  enable  such  motion  to  be* 
made. 

The  mere  omission  of  the  clerk  in  the  entry 
of  judgment  to  state  the  offense  of  whick 
defendant  was  convicted  will  not  render 
the  sentence  void  ;  such  defect  is  amend- 
able. 

Affirming  8.  C,  26  W.  Dig.,  545. 

Defendant  was  indicted  for  the 
crime  of  grand  larceny  in  obtain*^ 
ing  from  one  N.  $1,500  by  meana 
of  a  check  for  that  amount,  which 
he  induced  L.  to  sign  under  false 
pretense  that  it  was  a  check  for 
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$100.  The  trial  was  had  in  the 
Court  of  Sessions.  The  principal 
questions  presented  upon  this  ap- 
peal do  not  rise  upon  any  ruUng 
made  on  the  trial,  or  in  any  pro- 
ceedings subsequent  to  the  trial, 
but  are  raised  on  the  record  alone 
and  were  in  noway  brought  to  the 
attention  of  the  trial  court. 
Joseph  W.  Taylor^  for  applt. 
Oeorge  W.  Daggett,  for  respt. 
Heldy  That  if  the  record  dis- 
closes upon  its  face  that  the  court 
had  no  jurisdiction  or  that  the 
constitutional  method  of  trial  by 
jury  was  disregarded.  18  N.  Y., 
128,  or  some  other  defect  in  the 
proceedings  which  could  not  be 
waived  or  cured  and  it  is  funda- 
mental, it  would  be  the  duty  of  an 
appellate  tribunal  to  reverse  the 
proceedings  and  conviction. 

It  was  claimed  that  the  Court  of 
Sessions  had  no  jurisdiction,  bo- 
cause  there  was  no  order  of  the 
Oyer  and  Terminer  remitting  the 
indictment  to  that  court  for  trial. 

Heldj  That  such  an  order  was 
essential  to  such  jurisdiction. 

The  record  was  silent  as  to 
whether  such  an  order  was  made 
or  not. 

Held,  That  the  bare  fact  that  no 
order  appears  in  the  record  does 
not  show  that  one  was  not  made; 
that  it  was  not  necessary  that  the 
existence  of  such  an  order  ebould 
be  affirmatively  proved,  and  in 
the  absence  of  proof  to  the  con- 
trary, its  existence  would  be  pre- 
sumed, the  Court  of  Sessions  being 
a  Superior  Court.  1  Saund.,  73;  1 
Smith's  L.  C,  991. 

The  distinction  between  Umita- 

Vol.  27— No.  12a. 


tion  of  jurisdiction  and  inferiority 
of  jurisdiction  pointed  out. 

It  was  claimed  that  defendant 
was  not  arraigned  and  did  not 
plead  to  the  indictment. 

Held,  That  in  a  criminal  case 
and  arraignment  and  plea  are  nec- 
essary preliminaries  to  a  legal 
trial.  4  Black's.  Comm.,  822; 
Bish.  Cr.  Proc.,  §  324;  3  Whart. 
Cr.  Law,  §  3154;  Code  Cr.  Pro., 
§§  296,  321,  313. 

The  record  states  that  "  defend- 
ant on  arrignment  pleaded  not 
guilty"  and  ** subsequently  and 
after  arraignment  as  aforesaid  de- 
fendant by  leave  of  the  court  with- 
drew his  plea  and  moved  the  court 
to  dismiss  the  indictment."  Then 
follows  the  affidavits  on  which  the 
motion  to  dismiss  was  made,  and 
the  decision  of  the  court  denying 
the  motiorP.  The  record  contains  a 
statement  of  the  proceedings  and 
the  evidence  upon  the  trial  and  the 
finding  by  the  jury  of  a  verdict  of 
guilty.  It  does  not  appear  that 
there  was  a  formal  removal  of  the 
plea  of  not  guilty,  but  the  parties 
proceeded  as  upon  the  trial  of  that 
issue,  the  defendant  being  present 
with  his  counsel  and  taking  part 
in  the  trial. 

Held,  That  it  is  a  just  inference 
that  all  parties  regarded  the  plea 
as  having  been  withdrawn  for  the 
purpose  of  the  motion  only,  and 
as  having  been  reinstated  when 
the  motion  was  denied. 

After  judgment,  defendant  ap- 
plied to  the  trial  court  to  vacate  the 
judgment  to  enable  him  to  move 
for  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

The  motion  was  denied. 
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Heldy  No  error;  that  the  motion 
should  have  been  made  before 
judgment.  Code  of  Cr.  Pro.,  §§ 
463,  466. 

In  the  entry  of  judgment  the 
clerk  omitted  to  state  the  offense 
for  which  the  defendant  was  con- 
victed as  required  by  §  485  of  the 
Code  of  Cr.  Pro. 

Hddy  That  this  did  not  render 
the  defendant's  sentence  void; 
that  the  defect  is  amendable  on 
this  appeal,  Code  of  Cr.  Pro.,  §§ 
542,  548,  and  the  other  parts  of  the 
record  may  be  referred  to  for  evi- 
dence of  the  fact  omitted  in  the 
entry. 

Judgment  of  (General  Term,  af- 
firming judgment  of  conviction, 
amended  by  inserting  statement 
of  the  offense,  and  as  amended, 
affirmed. 

Opinioii  by  Andrews,  J.  All 
concur. 


CORPORATIONS.     STOCK- 
HOLDERS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Mary  A.  P.  Tucker,  respt.^  v. 
Cornelia  Gilman,  applt. 

Decided  June  18,  1887. 

Neither  a  receiver  appointed  in  a  creditor's 
action,  nor  one  claiming  under  him  can 
enforce  the  liability  of  a  stockholder  of 
a  corporation  for  the  balance  due  on  his 
stock  under  §  10  of  the  Manufacturing 
Act,orlR.8.,600,  §5. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  to  recover  of  defendant, 
alleged  to  be  a  stockholder  of  the 
Kings  Co.  Mfg.  Co.,  a  sum  neces- 


sary to  complete  the  amount  of 
her  shares  of  stock  as  fixed  by  the 
charter;  it  being  alleged  that  the 
whole  capital  of  the  company 
had  not  been  paid  in  and  that  the 
amount  paid  in  was  insufficient  to 
satisfy  claims  of  its  creditors. 
One  T.  recovered  judgment 
against  the  company  and  after- 
ward became  bankrupt ;  his  as- 
signees procured  the  appointment 
of  a  receiver  of  the  company,  who 
after  collecting  a  certain  amount 
of  money  was  directed  to  distrib- 
ute it  and  sell  the  remaining  un- 
collected assets  of  the  company. 
Pursuant  to  said  direction  the 
receiver  sold  the  alleged  claim 
to  plaintiff  and  the  sale  was 
confirmed.  Plaintiff  thereupon 
brought  this  action  to  recover  60 
per  cent,  on  defendant's  stock. 
Defendant  denied  the  all^ations 
of  the  complaint;  alleged  that  she 
purchased  the  stock  on  the  repre- 
sentation that  it  was  full  paid 
stock,  and  never  subscribed  for 
any,  and  that  before  the  com- 
mencement of  this  action  she 
transferred  said  stock  in  good 
faith.  The  court  directed  a  ver- 
dict for  plaintiff. 

C.  P.  Crosby  and  Henry  E. 
KnoXy  for  applt. 

Wheder  &  Curtis  and  E.  P. 
Wheeler  J  for  respt. 

Heldy  Error ;  that  the  action 
could  not  be  maintained.  That 
plaintiff  as  assignee  of  the  receiver 
obtained  no  other  or  greater  right 
than  he  possessed  against  defend- 
ant as  purchaser  or  subscriber  to 
the  shares  of  stock  mentioned. 
Upon  looking  at  the  order  appoint- 
ing the  r^eiver  it  will  be  found 
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that  he  is  appointed  receiver  of 
the  property,  estate,  effects, 
choses  in  action,  books  of  account 
and  legal  and  equitable  interests 
of  said  Kings  Co.  Mfg.  Co.  If  the 
claim  in  question  does  not  come 
under  one  or  the  other  of  the 
claims  or  interests  specified  in  that 
order  it  is  quite  clear  that  plain- 
tiff has  no  cause  of  action.  In 
Famsworth  v.  Wood,  91  N.  T., 
308,  which  was  an  action  brought 
by  plaintiff  as  receiver  of  a  manu- 
facturing corporation  organized 
under  the  General  Manufacturing 
Act  to  enforce  the  liabilities  im- 
posed by  §  10  of  that  Act  upon 
stockholders  in  favor  of  creditors, 
it  was  held  that  the  liability  of 
the  stockholder  does  not  exist  in 
favor  of  the  corporation  itself,  or 
for  the  benefit  of  all  its  creditors, 
but  only  in  favor  of  such  creditors 
as  are  within  the  prescribed  con- 
ditions, and  is  to  be  enforced  by 
these  in  their  own  right  and  for 
their  own  especial  benefit.  If  it  is 
sought  to  maintain  this  action  be- 
cause of  the  provisions  of  §  10  of 
the  General  Manufacturing  Act, 
the  case  cited  seems  to  us  to  be 
precisely  in  point,  and  it  therefore 
follows  that  the  learned  justice 
erred  in  directing  a  verdict  in 
favor  of  plaintiff. 

H,  however,  it  is  claimed  that 
the  liability  sought  to  be  enforced 
arises  because  of  the  provisions  of 
§  5,  Tit.  8,  Chap.  18,  part  1  of  the 
Bevised  Statutes,  1  R.  S.,  600, 
which  section  is  applicable  by  rea- 
son of  §  26  of  the  Manufacturing 
Act  of  1848,  which  provided  that 
all  corporations  formed  under  this 
act  should  be  subject  to  the  pro- 


visions, of  Tit.  3,  Chap.  18  of  the' 
Eevised  Statutes,  which  section 
reads  as  follows;  "where  the; 
whole  capital  of  a  corporation 
shall  not  have  been  paid  in,  and 
the  capital  paid  shall  be  insuffi- 
cient to  satisfy  the  claims  of  its 
creditors,  each  stockholder  shall 
be  bound  to  pay  on  each  share 
held  by  him  the  sum  necessary  to 
complete  the  amount  of  such  share 
as  fixed  by  the  charter  of  the  com- 
pany, or  such  proportion  of  that 
sum  as  shall  be  required  to  satisfy 
the  debts  of  the  company,"  the 
reasoning  of  the  case  cited  would 
be  equally  applicable.  In  the  case 
of  Mann  v.  Pentz,  3  N.  Y.,  415, 
the  right  of  a  receiver  to  enforce 
Uabilities  arising  under  §  6,  above 
referred  to,  was  the  question  in- 
volved, and  it  was  distinctly  held 
that  a  receiver  could  not  maintain 
such  an  action. 

It  is,  therefore,  distinctly  held 
that  a  receiver  appointed  in  a 
creditor's  action,  as  the  receiver  in 
this  case  was,  cannot  enforce  lia- 
bilities under  this  section  which 
requiries  the  marshalling  of  obli- 
gations and  claims  in  order  that 
one  stockholder  may  not  be  called 
upon  to  bear  a  greater  burden 
than  by  the  statute  has  been  im- 
posed upon  him.  The  principle 
upon  which  the  case  rests  is  that 
a  receiver  in  an  ordinary  creditor's 
suit  has  no  power  to  enforce  a  lia- 
bility under  this  section. 

Judgment  reversed,  and  new 
trial  ordered,  costs  to  appellant  to 
abide  event. 

Opinion  by  Lawrence j  J.;  Van 
Brunt  J  P.J.J  and  Bartlettj  J.,  con- 
cur. 
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SCHOOLS.     COSTS. 

N.  Y.  Court  op  Appeai^. 

The  People  ex  rel.  Wallace, 
resptjY.  Abbott  et  al.,  trustees, 
applts. 

Decided  Oct.  18,  1887. 

A  school  difitrict  cannot  be  compelled  to 
pay  costs  awarded  against  the  trustees  in 
an  action  which  they  defended  without 
instruction  of  a  district  meeting,  and 
where  they  made  no  application  to  the 
district  to  audit  the  claim  or  costs;  such 
judgment  binds  the  trustees  individually 
and  is  not  a  charge  on  the  district. 

The  relator  brought  an  action 
against  the  trustees  of  School  Dis- 
trict No.  6,  town  of  Gravesend,  to 
recover  the  unpaid  part  of  a  year's 
salary,  under  an  alleged  contract 
of  employment  made  between  him 
and  said  trustees  for  that  period. 
The  trustees  in  their  answer  put 
in  issue  the  alleged  contract.  The 
relator  recovered  a  judgment  for 
$748.97  damages  and  costs,  the 
costs  constituting  about  one-half 
the  amount.  There  was  so  far  as 
it  appears  no  direction  or  instruc- 
tion of  a  district  meeting,  that  the 
trustees  should  defend  the  action, 
nor  has  the  district  in  any  way  as- 
sumed any  liability  for  the  costs 
embraced  in  the  judgment,  nor 
has  any  application  been  made  by 
the  trustees  to  the  inhabitants  of 
the  district  to  have  the  costs  or 
expense  audited  or  allowed.  The 
relator  seeks  to  enforce  by  manda- 
mus payment  of  the  costs  out  of 
the  funds  of  the  district,  in  the 
hands  of  or  imder  the  control  of 
the  trustees. 

T.  C.  Croniny  for  applts. 

Teunis  O.  Bergen^  for  respt. 

Heldy  That  the  school  district 


cannot  under  the  circumstances 
be  compelled  to  pay  the  costs 
awarded  against  the  trustees. 

A  judgment  recovered  against 
the  trustees  of  a  school  district  in 
their  official  character  for  the  re- 
covery of  money,  binds  the  trus- 
tees individually.  Code  Civ.  Pro., 
§§  1927,  1929,  1981,  and  will  not 
constitute  a  charge  against  the 
district  unless  the  action  was 
brought  or  defended  by  the  trus- 
tees by  instruction  of  a  district 
meeting.  Laws  1866,  Chap.  655, 
Tit.  13,  §§  6-11,  or,  where  the 
action  has  brought  or  defended 
without  instructions  and  a  district 
meeting  has  refused  to  vote  a  tax 
in  favor  of  the  claim,  and  on  ap- 
peal to  the  county  judge  from  this 
refusal,  it  shall  be  decided  that  the 
account  in  whole  or  in  part,  ought 
justly  to  be  charged  on  the  dis- 
trict. 

Order  of  General  Term,  affirm- 
ing judgment  for  the  relator,  re- 
versed, and  proceeding  dismissed. 

Opinion  by  Andrews^  J.  All 
concur. 


SURROGATE'S  COURT.  JURIS- 
DICTION. 

N.  T.  Supreme  Court.     General 
Term.     Fifth  Dept. 

In  re  petition  of  Melinda  Wheel- 
er, for  decree  revoking  letters  of 
administration. 

Decided  Oct.,  1887. 

l%e  Surrogate's  Court  has  jurisdiction  to 
entertain  a  motion  made  upon  the  peti- 
tion of  a  creditor  for  the  remoTal  of  an 
administrator  under  §  2685,  Code  Civ. 
Pro.,  and  for  the  purposes  of  such  mo- 
determine  the  issue  going  to  the  relation 
of  the  petitioner  as  creditor. 
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Appeal  by  petitioner  from  order 
of  Surrogate's  Court  of  Niagara 
County,    dismissing  the  petition 
upon  the  objections  of  the  admin- 
istrator to  the  effect,  1.  That  the 
surrogate  had  no  power  to  deter- 
mine that   the  petitioner  was  a 
creditor.    2.  That  it  had  no  power 
to  compel  the  administrator  to  em- 
brace in  the  inventory  property 
which  he  denied  belongs  to  the 
estate  of  the  decedent.    3.  That 
no  suflBcient  ground  of  revocation 
of  the  letters  of  administration  is 
stated  in  the  petition. 
Henry  M.  Davis,  for  applt. 
Daniel  Miliary  for  respt. 
Heldy  That  the  last  two  grounds 
require  no  consideration  further 
than  to  say  that  the  proceeding  is 
not  taken  to  compel  the  inserting 
any  property  in   the   inventory, 
and  that  the  allegations  are  such 
as  to  permit  evidence  in  support 
of  the  relief  had  in  view.    Code  of 
Civ.  Pro.,  §  2685,  subd.  2.    This 
proceeding  is  instituted  under  the 
section  last  named,  which  enables 
a  creditor  to  move  for  such  relief; 
and  for  that  purpose  to  render  the 
provision  effectual  to  support  the 
proceeding  the  Surrogate's  Court 
must  have  the  power,  of  necessity, 
to  determine  the  issue  going  to  the 
relation  of  the  petitioner  as  cred- 
itor, else  a  creditor  would  be  pow- 
erless to  protect  the  estate  against 
the  improvidence  or  misconduct  of 
an  administrator!    The  rule  and 
its  reason  are  well  stated  in  Lutz 
V.  Forest,  4  Denio,  346.    The  objec- 
tion   going    to    the    jiuisdiction 
founded  upon  the  denial  of  the 
validity  or  legality  of  the  claim  of 
an  allied  creditor  is  appUcable 


only  to  a  proceeding  having  within 
its  purpose  the  determination  of  a 
disputed  claim  between  the  cred- 
itor and  the  administrator,  and  is 
not  extended  to  any  other  proceed- 
ing before  the  Surrogate's  Court 
provided  by  statute.   102  N.  Y.,  157. 

The  proceeding  was  improperly 
dismissed. 

Order  reversed. 

Opinion  by  Bradley,  J.;  Smithy 
P.J.,  Barker  and  Haight,  JJ.,  con- 
cur.   

ANIMALS.    WARRANTY. 
EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 
Duane  Earl,  respt.,  v.  Geo.  W. 
Lefler. 

Decided  Oct.,  1887. 

Upon  an  issue  as  to  the  age  of  a  horse,  an 
impression  of  the  horse's  mouth,  taken 
by  a  veterinaiy  surgeon,  may  be  compe- 
tent as  evidence. 

The  admission,  in  the  Municipal  Court  of 
the  city  of  Rochester,  of  incompetent 
testimony,  to  establish  a  fact  clearly 
proved  by  other  competent  testimony, 
is  not  such  error  as  requires  the  County 
Court  to  reverse  the  judgment  on  appeal. 

Appeal  from  County  Court  judg- 
ment affirming  judgment  of  the 
Municipal  Court  of  the  city  of 
Rochester. 

Action  for  alleged  breach  of 
warranty  in  a  horse  trade.  The 
evidence  tended  to  show  that  de- 
fendant warranted  the  horse,  which 
he  let  plaintiff  have,  to  be  kind 
and  sound  in  every  respect  and 
eight  years  old,  but  that  in  fact  he 
was  unsound,  vicious  and  at  least 
sixteen  years  old.  Plaintiff  recov- 
ered $200  damages.  One  of  the 
issues  was  as  to  the  horse's  age  at 


278 


NEW  YORK  WEEKLY  DIGEST. 


the  time  of  the  trade.  Several 
witnesses  testified  as  to  the  extent 
to  which  the  appearance  of  a 
horse's  teeth  indicate  his  age.  A 
veterinary  surgeon,  called  by  plain- 
tiff, testified  that  he  had  taken  an 
impression  of  the  horse's  mouth, 
and  he  produced  it  at  the  trial.  It 
was  received  in  evidence,  against 
defendant's  objection  that  it  was 
incompetent  and  irrelevant. 

George  Bowen,  for  applt. 

Oeorge  W.  Hall,  for  respt. 

Held,  That  the  objection  was 
properly  overruled.  Such  an  im- 
pression made  of  a  suitable  sub- 
stance may  be  classed,  as  a  species 
of  evidence,  with  diagrams,  draw- 
ings and  photographs.  The  objec- 
tion was  general,  and  was  equiva- 
lent to  saying  that  under  no  cir- 
cumstances is  an  impression  of 
that  nature  competent  evidence. 
If  the  impression  was  taken  at  a 
time  too  remote,  or  was  incorrect 
in  any  respect,  defendant  might 
have  cross-examined  the  witness 
in  those  respects,  but  he  did  not, 
and  cannot  urge  such  objection 
now. 

A  witness  called  by  plaintiff  was 
permitted  to  answer  a  question 
which  was  improper,  for  the  rea- 
son that  it  left  the  witness  to  de- 
termine what  had  been  established 
by  previous  testimony,  and  it  is 
impossible  to  ascertain,  either  from 
the  question  or  the  answer,  upon 
what  state  of  facts  the  answer  was 
based.  Testimony  of  the  Uke 
faulty  nature  was  received  in  some 
other  instances.  But  there  was 
other  testimony  in  the  case,  entire- 
ly competent  and  proper,  furnish- 
ing an  ample  basis  for  the  amount 


of  damages  recovered,  so  that  if 
the  objectional  evidence  were 
eliminated  from  the  case,  the  judg- 
ment would  be  well  supported, 
and  the  County  Court  properly 
declined  to  reverse  the  judgment 
on  account  of  the  reception  of  the 
improper  evidence  referred  to. 
Code,  §  8068;  Laws  of  1877,  Chap. 
192,  §  6;  5  Barb.,  288;  12  id.,  882; 
18  id.,  116;  3  Hun,  496. 

Judgment  affirmed. 

Opinion  by  Smith,  P.J.;  Brad- 
ley and  Childs,  JJ,,  concur. 


SPECIFIC  PERFORMANCE. 

EASEMENTS. 

N.  Y.  Supreme  Court.  General 
Term.    Pirst^Dept. 

Edwin  F.  Raynor,  applt,  v. 
Dore  Lyon,  respt 

Decided  Oct.  26,  1887. 

The  owner  of  a  block  of  land  sold  the  same 
in  lots  to  different  purchasers,  the  deeds 
containing  covenants  against  the  erec- 
tion of  nuisances  thereon.  Held,  That 
the  covenants  were  for  the  benefits  of  the 
other  purchasers  and  constituted  ease- 
ments in  their  favor,  and  therefore  were 
incumbrances. 

Appeal  from  judgment  dismiss- 
ing complaint. 

Action  for  specific  performance 
of  a  contract  for  the  sale  of  two 
lots  of  land.  By  the  contract 
plaintiff  was  bound  to  deliver  a 
deed  free  from  all  incumbrances. 
Defense,  that  the  deed  tendered 
did  not  convey  the  premises  de- 
scribed free  from  all  incum- 
brances. 

It  appeared  that  one  J.  was,  in 
1852,  the  owner  of  the  block  on 
which  the  lots   in  question  are; 
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that  he  laid  out  the  block  in  lots 
and  conveyed  them  to   different 
purchasers;  that  in  each  of  the 
deeds  was  a  covenant  or  condition 
against    nuisances   or   other   of- 
fensive erections  on  the  lot  sold. 
In  1869  they  were  reconveyed  to 
J.,  who  then  conveyed  them  to 
one  B.  "subject  to  covenant  nui- 
sances as  described'*  in  the  former 
deed.     The  same  covenant  was  in 
the  deed  from  B.  to  S.,  who  gave 
back  a  mortgage  which  did  not 
contain  this  covenant,  and  on  fore- 
closure   plaintiff    obtained   title. 
With  the  deed  in  this  case  a  release 
executed  by  J.  was  also  tendered. 
The  c^urt  held  that  the  lots  were 
still  subject  to  this  restriction  on 
their  use,  and  dismissed  the  com- 
plaint. 
James  3f.  Fisk,  for  applt. 
Frederick  H.  Man,  for  respt. 
Heldy  No  error.   While  the  cove- 
nant or  agreement  was  made  with 
the  grantor  it  was  manifestly  for 
the  benefit  of  whoever  should  be- 
come the  owners  of  the  other  por- 
tions of  the  block.    They  had  the 
right  to  purchase  as  they  did,  upon 
the  understanding  that  neither  of 
the  lots  conveyed  could  be  used  or 
devoted  to  either  of  these  prohib- 
ited objects.    So  much  of  the  deeds 
relating  to  these  subjects  was  for 
the  benefit  of  each  of  the  other 
purchasers.      And  they  had  the 
right  to  insist  upon  the  observance 
of  these  restrictions  in  the  convey- 
ance by  J.,  as  these  restraints  were 
for  their  benefit  as  purchasers  of 
the  property.    Deeds  to  property 
made  substantially  in  this  manner 
have  been  required  to  be  observed 
in  favor  of  the  purchasers  taking 


title  in  reliance  on  the  fact  of  such 
observance.  8  Paige,  254;  8  id., 
351;  47  N.  Y.,  78 ;  23  Eng.  L.  & 
Eq.,  584;  9  Sim.,  196 ;  15  id.,  877; 
2  Phil.,  775;  23  Barb.,  153;  38  N. 
Y.,  165,  and  70  id.,  440,  where  it 
was  said  that  ''An  easement  in 
favor  of  and  for  the  benefit  of 
lands  owned  by  third  persons  can 
be  controlled  by  grant,  and  a  cove- 
nant by  the  owner,  on  good  con- 
sideration, to  use,  or  to  refrain 
from  using,  his  premises  in  a  par- 
ticular manner,  for  the  benefit  of 
premises  owned  by  the  covenantor, 
is  in  effect  the  grant  of  an  ease- 
ment, and  the  right  to  the  enjoy- 
ment of  it  will  pass  as  appurtenant 
to  the  premises  in  respect  of  which 
it  was  created.  Reciprocal  ease- 
ments of  this  character  may  be 
created  upon  the  division  and  con- 
veyances in  severalty  to  different 
grantees  of  an  entire  tract,  and 
they  may  be  created  by  a  reserva- 
tion in  a  conveyance,  by  a  condi- 
tion annexed  to  the  grant,  or  by  a 
covenant,  and  even  a  parol  agree- 
ment of  the  grantee."  See  also  72 
N.  Y.,  174;  49  Penn.,  289;  32  Md., 
487. 

That  the  reference  in  the  deed 
from  J.  to  B.  shows  the  purpose 
of  the  parties  to  subject  the  deed 
to  the  covenant  or  reservation  in 
the  original  deed. 

Also  hddy  That  the  fact  that  the 
mortgage  given  to  B.  did  not  refer 
to  this  reservation  and  the  title 
was  obtained  on  a  foreclosure  of 
such  mortgage  did  not  change  or 
modify  the  obligation  to  which 
the  premises  had  been  subjected. 
The  deeds  containing  the  reserva- 
tions as  a  part  of  the  second  title 
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could  not  be  changed  or  materially 
affected  by  the  execution  and  de- 
livery of  the  mortgage  in  the  form 
in  which  it  was  made  and  its  fore- 
closure. 

Neither  was  it  in  the  power  of 
J,  to  release  the  property  from  the 
effect  of  these  restraints  by  the 
release  executed  by  him  in  1886. 
He  at  that  time  had  no  interest  in 
either  of  the  lots  or  any  part  of 
the  block.  And  as  these  reserva- 
tions^ restrictions  or  covenants 
were  made  for  the  benefit  of  the 
property,  and  inured  in  favor  of 
the  persons  who  became  the  re- 
spective owners  of  it,  he  could  not 
discharge  any  part  of  it  from  these 
restrictions.  And  as  that,  under 
the  case  in  38  N.  Y.,  165,  created 
an  incumbrance  on  the  lots  which 
defendant  agreed  to  purchase  from 
plaintiff,  he  was  not  in  a  condition 
to  perform  the  agreement  which 
had  been  made  by  him,  and  de- 
fendant was  not  obliged  to  accept 
or  receive  the  title  which  was 
offered  him. 

The  court  in  dismissing  the  com- 
plaint awarded  judgment  for  de- 
fendant for  the  amount  paid  by 
him  on  the  contract,  and  also  for 
counsel  fees  and  disbursements  in 
the  examination  of  the  title. 

Hddy  No  error.  That  as  plain- 
tiff had  bound  himself  to  convey 
free  from  all  incumbrances,  which 
he  was  incapable  of  doing,  defend- 
ant was  entitled  by  way  of  indem- 
nity to  recover  the  expenses  in- 
curred in  ascertaining  that  fact. 

Dey  V.  Nason,  100  N.  Y.,  166, 
distinguished. 

Judgment  affirmed,  with  costs. 

Opinion  by  Daniels^    J.;    Van 


Bruni,  P.J.,  and  Bradj/y  J".,  con- 
cur. 


WILLS.    TESTAMENTARY 
CAPACITY. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

In  re  probate  wiU  of  Francis  W. 
Tracy,  deceased. 

Decided  Oct.,  1887. 

The  fact  that  the  provision  made  by  wUl 
for  testator's  daughter  is  much  less  than 
she  woidd  have  received  in  case  of  intes- 
tacy is  not  of  Itself  evidence  that  tes- 
tator lacked  testamentary  capacity. 

To  invalidate  a  will  on  account  of  his  hab- 
its of  intoxication  and  their  effect  on  his 
faculties,  it  must  appear  that  at  the  time 
of  its  execution  testator  was  so  enfeebled 
in  mind  by  the  use  of  intoxicants,  or  was 
then  so  intoxicated,  as  to  be  incapable  of 
making  a  will. 

A.  mistake  as  to  facts  wiU  not  constitute  a 
delusion  which  will  invalidate  a  will; 
to  have  that  effect  it  must  be  an  insane 
delusion  as  defined  in  the  law. 

Appeal  from  decree  of  surrogate 
of  Erie  County  admitting  to  pro- 
bate certain  instruments  pro- 
pounded as  the  last  will  and  testa- 
ment of  decedent,  and  four  codi- 
cils thereto. 

The  opposition  to  probate  in 
the  Surrogate's  Court  was  put  on 
the  ground  that  the  papers  pro- 
pounded were  the  product  of  a 
disordered  and  diseased  mental 
condition  which  rendered  the  tes- 
tator incapable  of  making  a  will, 
his  mind  and  moral  sense  having 
become  impaired  and  enfeebled, 
and  he  having  become  subject  to 
delusions  in  consequence  of  the 
excessive  and  continued  use  of  al- 
coholic drinks.  Th&t  testator  was 
addicted  for  years  to  the  excessive 
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use  of  intoxicating  drinks,  induced 
in  great  part  by  diabetes  with 
which  he  was  afflicted,  is  an  un- 
questioned fact.  The  evidence  on 
this  point  is  not  given  in  detail. 
The  testimony  respecting  the  al- 
leged delusions  is  substantially  as 
follows :  During  the  year  or  two 
succeeding  the  divorce  which  was 
procured  in  May,  1871,  between 
testator  and  contestant's  mother, 
contestant  Harriet  being  their  only 
child,  Mr.  Tracy  availed  himself 
of  the  provision  contained  in  the 
decree  permitting  him  to  have 
interviews  with  his  daughter  at 
all  proper  times.  She  then  resided 
with  her  mother  in  or  near  New 
York,  and  was  five  or  six  years 
old.  The  interviews  were  at  a  ho- 
tel in  New  York,  and  the  child 
was  accompanied  by  her  nurse, 
who  was  present  at  the  several  in- 
terviews. Mr.  Tracy  is  shown  to 
have  said  in  substance  on  several 
occasions,  referring  to  those  inter- 
views, that  the  servant  told  him 
he  could  not  see  his  daughter 
alone;  that  such  were  her  orders. 
One  witness,  Mrs.  Beed,  testified 
that  on  an  occasion  in  the  winter 
of  1884-6,  when  witness  break- 
fasted with  Tracy,  he  told  her  that 
there  was  a  detective  with  the 
nurse  and  child;  that  he  saw  the 
detective  when  he  went  to  the 
door.  Margaret  Dooley  testified 
that. she  was  the  nurse  who  went 
with  the  child;  that  she  never  told 
Tracy  he  was  not  to  see  his  daugh- 
ter except  in  her  presence,  and 
was  never  requested  to  do  so ;  and 
that  no  detective  ever  accompa- 
nied her.  In  the  summer  of  1885 
Mrs.  Tracy,  testator's  mother,  sent 
Vol.  27— No.  12b. 


Harriet  a  watch  as  a  gift.  At  that 
time  testator  was  in  Europe  and 
knew  nothing  of  the  matter  until 
he  returned.  There  is  evidence 
tending  to  show  that  testator  sub* 
sequently  had  the  notion  that  the 
watch  was  returned,  and  that  the 
grandmother  received  a  letter  from 
an  attorney  in  Hew  York  to  the 
effect  that  she  must  not  attempt 
any  further  correspondence  with 
her  grandchild  except  through 
him.  It  was  shown  that  the  watch 
was  not  returned,  but  whether  the 
letter  referred  to  was,  or  was  not, 
received  or  written,  does  not  ap^ 
pear.  In  these  respects,  and  also» 
in  believing  that  Harriet's  mother 
wished  any  portion  of  his  prop- 
erty, if  he  did  so  believe,  it  is  con- 
tended by  appellant's  counsel  that 
testator  was  under  a  delusion 
which  infiuenced  the  provisions  of 
his  will  in  respect  to  Harriet,  and 
that  in  consequence  of  such  delu- 
sion probate  should  have  been  de- 
nied. 

James  M.  Humphrey^  special 
guardian  of  Harriet  F.  R.  Tracy^ 
applt. 

John  E.  Parsons  and  W.  F.  Cogs- 
well  and  Chas.  Robinson  Smithy 
of  counsel. 

Sherman  S.  Rogers  and  John  O^ 
Milhurnj  for  proponents. 

Held,  A  careful  examination  of 
the  testimony  supports  the  con- 
viction that  the  testamentary  pro- 
vision made  by  the  deceased  for 
his  daughter,  the  contestant,  al- 
though so  small  in  comparison 
with  the  amount  of  his  estate,  or 
even  with  the  portion  of  it  which 
she  would  have  been  entitled  to  if 
he  had  died  intestate,  as  that  un- 
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der  ordinary  circumstances  it 
would  have  seemed  harsh  and 
unjust,  not  to  say  unnatural, 
toward  her,  was  nevertheless  the 
expression  oC  his  will,  founded 
upon  reasons  which  seemed  to  him 
;good  when  his  mind  was  active 
and  he  was  in  all  respects  capable 
of  disposing  of  his  estate.  It  is 
dear  that  his  action  in  respect  to 
his  daughter  was  largely  influenced 
by  a  determination  on  his  part  to 
•dispose  of  his  estate  in  such  a  way, 
if  possible,  as  that,  while  her  need- 
ful wants  should  be  provided  for, 
no  portion  of  his  property  should 
in  any  event  be  enjoyed  or  con- 
trolled by  Harriet's  mother.  He 
bequeathed  to  Harriet  the  income 
of  $100,000,  which  he  evidently 
thought  would  be  sufficient  with 
her  other  means  to  supply  her 
wants.  The  fact  that  the  pro- 
vision made  by  him  is  much  less 
than  she  would  have  received  in 
case  of  his  intestacy,  however  un- 
reasonable or  unjust  it  may  seem, 
is  not,  of  itself,  evidence  that  he 
lacked  testamentary  capacity.  30 
Barb.,  131;  3  Redf.,  381. 

Proof  of  testator's  habit  and 
the  fact  of  its  tendency  are  not 
enough  for  contestant's  case.  In 
order  to  invalidate  the  will,  there- 
fore, it  must  appear  that  at  the 
time  of  its  execution  testator  was 
so  enfeebled  in  mind  by  his  ha- 
bitual use  of  intoxicants,  or  was 
then  so  intoxicated,  as  to  be  inca- 
pable of  making  a  will.  At  this 
point  contestant  fails. 

That  testator  was  under  a  mis- 
take as  to  the  enforced  presence  of 
the  servant,  the  employment  of  a 
•detective,  the  return  of  the  watch, 


the  attorney's  letter,  and  the 
wishes  of  Harriet's  mother  re- 
specting his  property,  may  be  true, 
but  it  by  no  means  follows  that  he 
was  under  what  the  law  terms  a 
delusion  in  those  respects  which 
will  invalidate  his  will.  A  delu- 
sion to  have  that  effect  must  be  an 
insane  delusion,  and  the  case  is 
barren  of  evidence  as  defined  in  the 
law.  Busw.  Insan.,  §  13;  3  Redf., 
220;  33  N.  Y.,  619;  Add.  Ecc.,  79; 
64  Barb.,  374;  16  id.,  259.  In  re- 
gard to  the  interviews  at  the  hotel, 
the  nurse  was  in  fact  present. 
Whether  her  version  of  what  oc- 
curred there  accorded  with  his 
understanding  of  the  matter  can 
never  be  known.  As  to  the  de- 
tective, testator  may  have  seen 
one,  or  a  person  whom  he  took  to 
be  one,  at  the  door,  as  he  said, 
when  he  went  there  with  the  child 
and  nurse.  If  he  did,  it  was  hardly 
irrational  or  insane,  under  the 
then  existing  state  of  affairs  be- 
tween him  and  Harriet's  mother, 
for  him  to  infer  that  the  detective 
was  purposely  placed  there.  Of 
the  watch  transaction  he  had 
no  personal  knowledge.  It  oc- 
curred when  he  was  out  of  the 
country.  His  information  about 
it  apparently  came  from  his  moth- 
er, and  from  her,  probably,  he  got 
his  idea  respecting  the  attorney's 
letter  and  its  contents.  There  is 
no  evidence  that  such  a  letter  was 
not  received.  And  there  is  no 
proof  that  he  was  ever  told  that 
the  watch  was  not  returned; 
in  other  words,  that  he  showed 
himself  incapable  of  being  rea- 
soned out  of  his  belief  on  that  sub- 
ject. 
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The  second  codicil  contains  a 
provision  revoking  the  provisions 
in  the  will  and  codicils  in  favor  of 
any  beneficiary  who  shall,  in  per- 
son or  by  another,  contest  the  pro- 
bate of  the  will,  or  either  of  the 
codicils.  The  surrogate  in  his  de- 
cree stated  that  the  probate  of  the 
will  was  contested.  Contestant's 
counsel  apply  to  have  that  state- 
ment stricken  out,  probaby  in  ap- 
prehension that  the  statement 
may  have  a  bearing  upon  the 
rights  or  liabilities  of  the  parties 
or  some  of  them  under  the  revok- 
ing clause  above  referred  to. 
Whether  it  has  or  not,  is  a  ques- 
tion not  properly  before  us.  We 
merely  decide  that  the  statement 
is  proper,  as  a  matter  of  procedure. 
Laws  of  1877,  Chap.  206,  §  2; 
Throop's  note  to  §  2623  of  the  Code, 
and  that  the  surrog^ate  was  right 
in  holding  that  there  was  a  con- 
test within  the  meaning  and  for 
the  purpose  of  the  section  cited. 

Decree  affirmed,  with  costs  of 
appeal  to  the  executors,  to  be  paid 
out  of  the  estate. 

Opinion  by  Smith,  P.  J.;  Barker^ 
Bradley  and  Childs,  JJ,,  concur. 


PLEADING.    ADMISSIONS. 
EVIDENCE. 

N.  Y.  Supreme  Court.  General 
Term.    Fifth  Dept. 

John  A.  Getty,  applt.^  v.  The 
Town  of  Hamlin  and  the  Town 
of  Kendall,  respts. 

Decided  Oct.,  1887. 

Allegations  in  the  complaint  which  have 
been  admitted  in  the  answer  cannot  be 
contradicted  by  eyidence,  and  a  judg- 
ment contrary  to  such  admissions  will 
he  set  aside. 


Appeal  from  judgment  on  pon- 
suit  at  Circuit  and  from  order 
denying  new  trial. 

Action  for  injuries  received  by 
plaintiff  by  being  thrown  from 
his  wagon  while  driving  upon  a 
defective  approach  to  a  bridge  on 
a  highway  running  north  and 
south  between  the  towns  of  Ham- 
lin and  Kendall,  known  as  the 
town  line  road.  The  highway  is 
intersected  by  a  stream  over  which 
the  bridge  is  erected,  forming  part 
of  the  highway.  The  theory  of 
the  action  is  that  the  two  defend- 
ant towns  are  jointly  liable  for  the 
construction  and  maintenance  of 
the  bridge  and  its  approaches,  and 
that  by  tbe  negligence  of  said 
towns  and  their  respective  com- 
missioners of  highways,  the  said 
approaches  were  suffered  to  be  out 
of  repair,  whereby  the  injuries 
complained  of  were  caused.  The 
complaint  alleged  that  said  towns 
are  divided  or  separated  by  a  pub- 
lic highway,  commonly  known  as 
the  county  line  road;  that  across 
said  highway  is  a  creek;  that  over 
said  creek  is  a  bridge  for  passage 
by  those  traveling  upon  said  high- 
way ;  and  that  said  bridge  had 
been  constructed  and  maintained 
for  a  number  of  years  last  past, 
across  said  creek  in  said  highway, 
by  said  towns.  Those  allegations 
were  admitted  by  defendants'  an- 
swer. At  the  trial,  when  plaintiff 
rested,  a  nonsuit  was  granted  as 
to  the  town  of  Kendall,  on  the 
grounds  that  there  was  no  proof 
that  the  commissioner  of  that 
town  had  funds  with  which  to  re- 
pair, and  that  it  appeared  in  evi- 
dence that,  owing  to  a  deflection 
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in  the  line  of  the  highway  at  or 
near  the  point  where  the  bridge 
was  built,  the  bridge  was  wholly 
in  the  town  of  Hamlin.  After  the 
nonsuit  as  to  the  town  of  Kendall, 
the  defense  gave  evidence  tending 
to  show  that  although  the  bridge 
was  solely  in  HamUn,  that  part  of 
the  road  in  which  it  was  situated 
had  been  allotted  to  Kendall  under 
1  E.  S.,  517,  §  Y5,  to  keep  the  same 
in  repair,  and  on  that  ground  a 
nonsuit  was  granted  as  to  Hamlin. 

J".  Z).  Decker^  for  applt. 

J".  M.  Davy  J  for  respts. 

Held,  Error.  Plaintiflf,  after 
having  made  a  case  which  would 
have  authorized  the  jury  to  find 
that  the  injuries  which  he  had 
sustained  resulted  from  defects  in 
the  approaches  to  the  bridge,  with- 
out negligence  on  his  part,  waa 
turned  out  of  court,  not  upon  the 
ground  that  no  liability  was 
shown  on  the  part  of  defendants 
or  either  of  them,  but  first,  upon 
the  motion  of  Kendall,  on  the 
ground  that  Hamlin  was  exclu- 
sively liable,  and  next  upon  the 
motion  of  Hamlin,  on  the  ground 
that  Kendall  alone  was  liable. 
This  resulted  from  the  erroneous 
admission  of  evidence  offered  by 
defendants  in  contradiction  of 
their  admissions  in  the  pleadings. 
From  the  facts  so  admitted,  not 
only  the  liability  of  the  two  towns 
to  repair  resulted  as  a  legal  conclu- 
sion, 1  R.  S.,  701,  §  1;  Laws  of  1841, 
Chap.  225,  §  1,  as  amd. ;  Laws  of 
1857,  Chap.  383,  §  1  ;  55  N.  Y.,  472  ; 
94  id. ,  153,  but  it  also  appeared  con- 
clusively that  they  had  recognized 
such  liability  and  acted  upon  it  for 
several  years.    See  Code,  §  522;  6 


Bosw.,  312;  4  Barb.,  265;  38  N.  Y.,. 
28;  5  Sandf.,  210. 

The  lack  of  funds  for  repairs  by 
the  commissioner  of  Kendall,  if  it 
existed,  was  matter  of  defense.  49- 
Hun,  193,  and  cases  cited  by  Brad- 
ley, J. 

Judgment  and  order  reversed 
and  new  trial  granted,  costs  to 
abide  event. 

Opinion  by  Smiih,  P.  J.;  Haight 
and  Bradley,  J  J,,  concur. 


NEGOTIABLE  PAPER. 
DENCE. 


EVI- 


N.  Y.  ScPREME  Court.    General. 
Term.    First  Dept. 

George  F.  Vietoret  al.,  respts.  y 
V.  Morit2  Bauer  et  al.,  applts. 

Decided  Oct.  26,  1887. 

Where  a  note  is  made  and  indorsed  to  be 
used  by  another  to  obtain  money  on 
it  for  the  maker,  or  in  case  of  failure 
to  do  so  to  be  returned  to  the  maker^ 
and  the  person  to  whom  it  was  delivered 
for  that  purpose  without  consideration 
delivers  it  to  others  in  payment  of  his 
own  debt,  such  act  constitutes  a  fraudu- 
lent diversion  of  the  note. 

Where  the  sole  consideration  for  a  transfer 
of  a  note  fraudulently  diverted  is  a  credit 
of  the  same  on  an  antecedent  debt  of  the 
transferer  the  maker  and  indorser  may 
relieve  themselves  from  liability  by  show* 
ing  the  facts  of  such  diversion,  and  it  ia 
error  to  exclude  proof  of  such  facts. 

Appeal  from  judgment  on  ver- 
dict directed  by  the  court. 

Action  on  a  note  for  $2,500  made 
and  indorsed  by  defendants. 
Plaintiffs  received  the  note  from 
one  L  ,  to  whom  it  had  been  first 
delivered.  Defense,  that  the  note 
was  made  without  consideration; 
that  it  was  never  delivered  by  de- 
fendants, and  that  they  had  been 
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"crimiaally  defrauded  and  deprived 
of  it  by  the  acts  of  L.  The  answer 
also  denied  that  plaintiffs  were  the 
parties  in  interest. 

It  appeared  from  plaintiffs'  evi- 
dence that  L.  was  indebted  to 
them  in  a  large  amount  and  that 
the  note  when  received  was  cred- 
ited on  said  debt,  which  was  the 
^consideration  on  which  they  re- 
ceived it. 

Defendants  offered  to  prove  that 
the  note  had  been  made  and  deliv- 
•ered  to  L.  under  an  agreement  that 
he  should  obtain  and  return  the 
money  for  it,  or  return  the  note 
itself.  The  evidence  as  to  these 
facts  was  objected  to  as  immate- 
rial and  incompetent,  and  was  ex- 
cluded. 

Jos.  N.  Ooldbacher^  for  applts. 

James  Dunne,  for  respts. 

Held,  Error.  That  if  the  objec- 
tion had  been  made  at  the  trial 
that  the  answer  was  not  sufficient 
to  permit  proof  of  the  defense. 
Defendant  offered  to  prove  it  might 
have  been  made  so  by  the  allow- 
ance of  an  amendment  adding  a 
statement  of  this  alleged  diversion 
of  the  note.  The  court  had  power 
at  the  trial  to  allow  this  amend- 
ment, for  it  may  now  permit  an 
additional  allegation  by  way  of 
pleading  to  be  there  made.  Code, 
§  Y23.  And  where  an  objection 
may  in  that  way  be  removed  it 
cannot  be  effectually  first  taken 
on  appeal.  The  defective  condi- 
tion of  the  answer  formed  no  rea- 
son at  the  trial  for  the  exclusion 
of  this  defense.  But  it  was  ex- 
cluded because  the  evidence  was 
considered  to  be  incompetent  and 
immaterial. 


That  defendants  were  not  pre- 
cluded from  making  this  defense 
to  the  note  by  the  credit  of  it  as  a 
payment  on  the  account  plaintiffs 
had  against  L.  is  quite  well  estab- 
lished by  the  authorities.  By  that 
credit  they  neither  parted  with 
any  value  nor  surrendered  any- 
thing whatever  on  the  faith  of  it. 
If  they  had,  they  would  stand  in  a 
very  different  legal  position,  requir- 
ing the  exclusion  of  this  defense. 
But  if  they  shall  be  deprived  of  this 
credit  by  the  proof  of  this  defense 
their  account  wUl  stand  as  it  did 
before— afi  a  legal  demand  against 
their  debtor  L.  Their  right  to  en- 
force and  collect  it  will  be  in  no 
manner  affected  by  the  fact  of  this 
credit,  and  its  effacement  through 
proof  of  the  fact  that  L.  had  no 
authority  to  use  the  note  for  that 
object.  And  where  that  is  the 
condition  of  the  holders  of  com- 
mercial paper  fraudulently  di- 
verted from  the  purpose  for  which 
it  has  been  made  and  indorsed, 
there  the  maker  and  indorser  may 
relieve  themselves  from  liability 
upon  it  by  proof  of  such  fact  as 
was  proposed  to  be  shown  in  this 
instance.  36  N.  Y.,  128 ;  81  id., 
218;  7  Hun,  279;  69  N.  Y.,  502;  66 
id.,  438. 

If  this  note  was  made  and  in- 
dorsed to  be  used  by  L.  only  by 
obtaining  the  money  upon  it,  or  if 
he  failed  to  do  that  then  to  be  re- 
turned by  him  to  the  maker,  and 
it  was  without  consideration  in 
fact,  he  had  no  legal  authority  to 
deliver  it  to  plaintiffs  in  part  pay- 
ment of  his  indebtedness  to  them. 
That  would  be  a  fraudulent  diver- 
sion of  it   from   the   object  for 
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which  it  was  made  and  indorsed. 
And  defendants  were  entitled,  as 
no  objection  was  taken  to  the  an- 
swer, to  prove  these  facts  as  their 
defense. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Daniels^  J, ;  Van 
Brunt ^  P.J.J  and  Bartletty  J.,  con- 
cur. 


REMOVAL.    SERVICE.    PRAC- 

TICE. 
N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 
John  F.  McCoy,  respt.,  v.  The 
Mayor,  etc.,  of  N.  Y.,  applt. 

Decided  Oct.  26, 1887. 
In  an  action  for  salary  where  due  mailing 
of  a  notice  of  removal  is  shown,  but 
plaintiff  testifies  that  such  notice  never 
reached  him,  an  issue  is  presented  for 
the  jury,  and  it  is  error  to  direct  a  ver- 
dict for  plaintiff. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  on  verdict  di- 
rected by  the  court. 

Action  to  recover  salary  as  ex- 
cise inspector.  It  appeared  that 
plaintiff,  who  was  an  excise  in- 
spector in  the  city  of  New  York, 
was,  on  Dec.  16,  1880,  notified  by 
the  board  of  excise  that  he  was 
suspended  without  pay,  and  after 
that  date  they  refused  to  accept 
any  service  from  him,  although 
he  was  ready  and  willing  to  per- 
form his  duties,  or  to  give  him  any 
voucher  or  draft  for  his  salary, 
although  there  were  funds  suffi- 
cient to  pay  his  claim.  It  also 
appeared  that  the  commissioners 
of  excise  on  Jan.  18,  1881,  passed 
a  resolution  declaring  that  all  per- 
sons  suspended   from    duty  and 


pay  on  Dec.  16, 1880,  were  thereby 
removed,  the  removal  to  take  effect 
from  the  date  of  suspension.  The 
resolution  was  put  in  evidence, 
and  proof  was  given  that  notice 
thereof  was  sent  to  plaintiff  by 
enclosing  it  in  a  postpaid  envelope 
addressed  to  him  at  his  residence 
and  depositing  it  in  a  lamp  post 
mail  box.  Plaintiff  denied  that 
he  ever  received  the  notice. 

Defendant's  counsel  asked  that 
the  case  be  submitted  to  the  jury 
with  direction  to  find  a  verdict  for 
salary  between  Dec.  15,  1880,  and 
Jan.  18,  1881,  if  they  believed 
plaintiff  received  the  notice.  This 
was  denied  and  the  court  directed 
a  verdict  for  plaintiff  for  the  full 
amount  claimed,  viz.,  to  June  18, 
1882, 

David  J.  Dean  J  for  applt. 

Elliott  Sandfordj  for  respt. 

Heldy  Error.  That  defendant 
should  have  been  allowed  to  go  to 
the  jury  on  the  question  whether 
plaintiff  received  notice  of  the 
resolution  of  removal.  Proof  of 
the  mailing  of  the  notice  properly 
addressed  and  postpaid  raised  a 
presumption  that  it  was  received 
by  the  person  to  whom  it  was  di- 
rected. 69  N.  Y.,  571;  111  U.  S., 
185.  When  such  proof  of  mailing 
was  met  by  the  testimony  of 
plaintiff  that  the  notice  had  never 
reached  him,  it  was  for  the  jury 
to  pass  on  the  issue  of  fact  thus 
raised.  105  Mass.,  391.  The  de- 
nial by  plaintiff  should  not  have 
been  accepted  as  conclusive. 

Also  held.  That  the  court  below 
properly  denied  the  city  the  right 
claimed  to  open  and  close.  The 
answer  did  not  admit  all  the  ma- 
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terial  allegations  of  the  complaint. 
The  averment  that  plaintiff  had 
been  ready  and  willing  at  all  times 
to  perform  the  duties  of  his  posi- 
tion was  material  to  a  statement 
of  his  cause  of  action  and  was  con- 
troverted by  the  second  subdivision 
of  the  answer. 

Judgment  reversed  and  new 
trial  granted,  with  costs  to  abide 
event. 

Opinion  by  Bartlett,  J.;  Van 
Brunty  P.J.J  and  Daniels^  •/.,  con- 
cur. 


ANNUITY.    APPORTION- 
MENT. 
N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Alfarata  Reed,  admrx.,  v.  Au- 
gustus Cruikshank,  trustee. 
Decided  Oct.  26, 188Y. 

Where  no  date  or  period  is  fixed  for  the 
payment  of  an  annuity  it  may  be  appor- 
tioned, and  where  the  annuitant  dies  be- 
fore the  expiration  of  the  year  his  per- 
sonal representative  is  entitled  to  a  pro- 
portionate part  of  said  annuity. 

Submission  of  controversy  with- 
out action. 

Claim  for  the  payment  of  so 
much  of  an  annuity  as  had  accrued 
at  the  death  of  plaintiff's  intestate. 
By  the  will  of  one  L.  his  entire 
estate  was  devised  to  his  executors 
to  receive  the  rents  and  income 
thereof,  and  to  pay  the  net  in- 
come from  one  house  to  one  V., 
who  died  before  said  L.  In  the 
will,  then,  the  payment  out  of  the 
residue  of  the  net  income  of  the 
estate  to  R.,  plaintiff's  intestate, 
of  '^  the  sum  of  $2,000  a  year  dur- 
ing her  natural  life."  The  an- 
nuity was  paid  to  her  until  July 


5,  1885,  and  she  died  June  7,  1886. 
Plaintiff  claims  from  defendant,, 
the  trustee  under  the  will  of  L., 
the  payment  of  so  much  of  the 
annuity  as  had  accrued  up  to  her 
death  of  his  intestate.  The  appli- 
cation is  defended  under  the  au- 
thorities holding  that  an  annuity 
payable  at  a  specified. time  is  not 
apportionable.  71  Ind.,  526 ;  6 
Met.,  194;  2  Com.,  659;  18  Hun, 
U7. 

John  Orahaniy  for  plff. 

Edward  Van  Ness,  for  deft. 

Held,  That  the  defense  is  unten- 
able. These  decisions  proceed  on 
the  construction  that  where  the 
annuity  is  dependent  on  such  a 
direction  no  right  to  the  payment 
of  the  money  accrues  before  the 
arrival  of  the  period  or  day  desig- 
nated for  payment.  Where  no 
such  day  or  period  has  been  men- 
tioned neither  these  authorities 
nor  the  rule  maintained  by  them 
can  be  applicable.  And  it  would 
seem  to  follow  from  that  circum- 
stance that  the  annuity  not  only 
may,  but  should  be  apportioned 
where  no  time  for  payment  haa 
been  mentioned,  for  there  the 
right  of  the  annuitant  to  payment 
depends  upon  no  particular  day, 
but  accrues  continuously,  and  per- 
haps it  might  not  be  too  much  to 
say  from  day  to  day.  The  only 
circumstance  on  which  its  pay- 
ment depended  in  this  case  was 
that  it  should  be  out  of  the  net  in- 
come of  the  testator's  estate,  and 
that  income  from  its  situation  and 
condition  was  continually  accru- 
ing, and  as  it  accrued  the  annui- 
tant became  entitled  to  her  money. 
It  is  true,  she  had  been  in  the  habit 
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of  receiving  it  at  the  expiration  of 
each  year  from  the  time  of  the 
decease  of  testator.  But  the 
will  contained  nothing  postponing 
her  right  to  it  to  that  time. 
Neither  did  it  direct  that  it  should 
be  paid  to  her  in  bulk,  but  the  di- 
rection was  that  she  should  re- 
ceive the  $2,000  a  year  during  her 
natural  life  out  of  the  net  income 
of  the  estate,  and  as  that  net  in- 
come would  accrue  she  would  ap- 
pear ia  like  manner  to  be  from 
time  to  time  entitled  to  its  pay- 
ment. 

Chapter  542,  Laws  of  1875, 
making  annuities  afterward 
granted  apportionable  evidently 
proceeded  upon  this  understand- 
ing of  the  law,  for  it  has  been 
made  applicable  only  to  annuities, 
dividends  and  other  payments  be- 
coming due  at  fixed  periods.  And 
it  could  not  have  been  the  inten- 
tion of  the  law  to  make  such  an* 
unities  apportionable,  while  those 
not  becoming  due  at  any  fixed 
period  should  be  left  unapportion- 
able.  The  inference  from  the  act 
is  that  those  other  annuities  were 
understood  to  be  apportionable 
without  the  aid  of  the  act  and  that 
it  was  those  accruing  at  fixed 
periods  which  required  the  inter- 
position of  the  legislature  to  make 
them  also  apportionable  and  in 
that  way  create  a  uniform  rule 
applicable  to  all  cases,  and  to  carry 
that  intent  into  effect  this  statute 
was  enacted. 

The  fourth  subdivision  of  testa- 
tor's will,  as  well  as  the  one  pre- 
ceding it,  also  tends  to  maintain 
this  construction,  for  that  directs 
that  the  residue  and  remainder  of 


his  estate  not  previously  disposed 
of  should  be  divided  among  the 
persons  mentioned  therein.  And 
as  this  annuity  was  previously 
disposed  of  it  CDuld  not  have  been 
intended  to  be  included  within  this 
subdivision. 

It  may  be  presumed  from  the 
usual  or  common  divisions  of 
rental  into  quarterly  payments 
that  the  rent  of  the  store  No.  423 
Broadway  was  paid  in  this  man- 
ner, although  the  fact  has  not 
been  stated  in  the 'case.  That 
store  yielded  an  annual  rent  of 
$1,Y50,  and  out  of  its  rental  this 
income  might  very  well  have  been, 
as  it  probably  was,  payable. 
And  that  would  secure  to  the  an- 
nuitant even  if  the  annuity  did 
not  accrue  from  day  to  day,  the 
right  to  call  for  payment  at  least 
at  the  expiration  of  every  three 
months.  Either  herself  or  the 
executor  required  to  consider  in 
making  the  payment  was  the  con- 
dition and  income  of  the  estate, 
and  that  would  be  reasonably  con- 
formed to  by  requiring  the  pay- 
ments to  be  made  in  this  manner. 
Both  the  justice  of  the  case  and 
the  probate  intent  of  testator  in 
providing  for  this  annuity  well 
support  the  determination  that 
payment  should  have  been  made 
in  this  manner  and  that  plaintiff, 
as  administratrix  of  the  annui- 
tant, is  entitled  to  recover  three- 
fourths  of  the  annuity,  with  inter- 
est from  the  time  the  last  quar- 
terly payment  could  have  been  de- 
manded. 

Judgment  accordingly. 

Opinion   by   Daniels^    J.;  Van 
Bruni^  P.J.j  concurs. 
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HABEAS  CORPUS. 
TEMPT. 


CON- 


N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  People  ex  rel.  Marvin  R. 
Clark,  applt.y  v.  Hugh  J.  Grant, 
sheriff,  et  al.,  respts. 

Decided  Oct.  26,  1887. 

Relator  was  imprisoned  for  contempt  for* 
nonpayment  of  alimonj.  He  had  been 
held  under  preyious  commitments  for 
the  same  offense,  applications  to  dis- 
cbarge from  which  were  denied,  and 
new  commitments  issued  to  correct  ir- 
reg:ularities.  Held,  That  he  was  not  en- 
titled to  a  discharge  under  §  2050. 

Where  an  order  in  contempt  proceedings 
indicates  precisely  the  moneys  to  be  paid 
to  obtain  a  discharge  an  omission  to  spec- 
ify mention  a  formal  fine  will  not  entitle 
the  party  in  contempt  to  a  discharge. 

A  parcy  in  contempt  for  nonpayment  of 
alimony  is  not  subject  to  imprisonment 
for  nonpayment  of  the  referee's  fees,  but 
he  is  not  entitled  to  discharge  because 
they  have  been  included  in  the  amount 
directed  to  be  paid. 

Appeal  from  order  dismissing 
writ  of  habeas  corpus. 

Relator  is  in  custody  for  non- 
payment of  alimony,  counsel  fees 
and  referee's  fee.  He  was  ar- 
rested under  a  commitment  of  the 
Court  of  Common  Pleas  dated 
Dec.  28,  1886,  on  which  he  was 
detained  in  custody  eighteen 
days,  when  a  more  formal  order 
was  issued  on  which  he  was  held 
twenty-two  days,  when  the  com- 
mitment on  which  he  is  now  held 
was  issued.  The  demurrer  to  the 
return  shows  that  he  was  never 
discharged  from  the  former 
orders,  but  he  obtained  writs  of 
habeas  corpuSy  on  which  in  each 
instance  his  applications  for  dis- 
charge were  denied  and  the  sub- 
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sequent  commitments  issued  to 
correct  irregularities  in  the  former 
ones. 

Edward  P.  Wilder ^  for  applt. 

Wakeman  &  Lattingy  for  respts . 

Held,  That  he  was  not  entitled 
to  a  discharge  under  §  2050  of  the 
Code,  declaring  that  a  person  shall 
not  be  again  imprisoned,  re- 
strained or  kept  in  custody  for  the 
same  cause  after  he  has  been  dis- 
charged by  a  final  order  made 
upon  a  writ  of  habeas  corpus  or 
certiorari.  He  has  neither  been 
discharged  in  fact  nor  by  virtue 
of  either  of  these  writs,  but  in 
each  case  the  application  for  his 
discharge  under  the  first  or  second 
commitment  has  been  denied. 
A  further  reason  would  prevent 
his  present  discharge,  if  he  had 
been  formally  relieved  from  custo- 
dy under  the  first  or  second  com- 
mitments. For  by  subd.  3  of  the 
same  section  a  person  discharged 
for  any  illegality  in  the  final  order, 
judgment  or  other  mandate  is  not 
entitled  afterward  to  be  discharged 
when  he  has  been  again  imprisoned 
by  virtue  of  a  lawful  judgment  or 
other  mandate  for  the  same  cause 
of  action. 

It  is  claimed  that  the  last  com- 
mitment is  irregular  because  it 
omits  to  state  that  notice  of  the 
applications  for  the  orders  of 
April  12  and  14,  1887,  were  given 
to  relator. 

Heldy  Untenable,  as  those  orders 
were  entered  to  supply  defects  in 
the  preceding  orders  by  which  he 
was  adjudged  in  contempt,  and 
those  orders  were  made  after  hear- 
ing relator's  counsel,  and  are  men- 
tioned in  the   last  commitment* 
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In  this  manner  whatever  defects 
may  have  existed  in  consequence 
of  the  imperfect  recitals  or  state- 
ments' of  the  preceding  orders 
have  been  corrected,  and  relator's 
imprisonment  and  detention  legal- 
ized, if  it  was  not  previously  so, 
by  means  of  such  corrections. 

It  is  also  objected  that  the  affi- 
davit or  proof  recited  in  them  was  < 
not  served  on  relator. 

Held,  Untenable.  That  §  2274 
refers  to  the  affidavit  on  which  a 
warrant  of  attachment  may  be 
issued  to  bring  the  defendant  be- 
fore the  court  to  answer  for  his 
alleged  contempt.  This  was  not 
a  proceeding  of  that  description, 
but  all  that  the  affidavit  or  proof 
was  relied  upon  to  establish  was 
that  relator  had  failed  to  comply 
with  the  order  directing  the  pay- 
ment of  these  several  sums  of 
money;  and  neither  the  service  of 
such  affidavit  or  proof  of  notice  of 
the  application  was  required  to  be 
made  or  given  to  relator.  But 
the  court  was  at  liberty  to  dis- 
pense with  it  under  the  authority 
of  §2268  of  the  Code. 

Also  held,  That  while  the  orders 
may  be  defective  because  no 
formal  fine  is  mentioned,  they  are 
not  substantially  so,  for  they  do 
prescribe  the  amounts  to  be  paid 
by  relator  to  reheve  himself  from 
imprisonment.  This  informality 
might  ^be  serviceable  to  him  in 
support  of  an  appeal  from  the 
orders  themselves,  but  it  cannot 
be  by  way  of  sustaining  his  appli- 
cation for  his  discharge  in  this 
collateral  proceeding,  as  long  as 
the  orders  indicate  precisely  the 
moneys  he  is  to  pay,  and  in  that 


manner  substantially  present  the 
elements  of  the  fine  required  to  be 
imposed  upon  him. 

Also  held,  That  relator  is  not 
subject  to  imprisonment  for  non- 
payment of  the  referee's  fees. 
What  the  law  has  provided  for  Is 
his  punishment  in  this  manner  for 
his  default,  refusal  or  neglect  to 
pay  the  alimony  and  counsel  fees 
allowed  and  directed  to  be  paid  by 
these  orders.  No  provision  of  the 
Code  sanctions  the  insertion  of  the 
referee's  fees  in  the  order  as  a 
foundation  for  relator's  imprison- 
ment. But  he  is  not  entitled  to 
be  discharged  from  imprisonment 
because  this  particular  direction 
has  not  been  authorized.  Before 
he  can  secure  his  discharge  on 
that  ground  he  must  pay  the  other 
sums  which  he  has  been  legally 
directed  to  pay  and  adjudged  in 
contempt  for  not  paying.  5  Hun, 
428;  66  N.  Y.,  8. 

Order  affirmed. 

Opinion  by  Daniels,  J".;  Van 
Brunt,  P.J,,  and  Brady,  */.,  con- 
cur. 


LEASE.    LIEN. 

N.  Y.  Supreme  Court.    Genera^l 
Term.    First  Dept. 

The  New  York  Dyeing  &  Print- 
ing Establishment,  respt.y  v.  Jane 
A.  De  Westenberg  et  al.,  applts. 

Decided  Oct.  26,  1887. 

In  the  absence  of  a  specific  provision  in  a 
lease  to  that  effect,  an  agreement  therein 
contained  to  pay  the  value  of  the  build- 
ings and  improvements  at  the  end  of  the 
term  merely  renders  the  lessors  liable  to  a 
money  judgment  therefor,  and  creates 
no  lien  on  the  land. 
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Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  to  recover  the  value  of 
buildings  and  improvements  on 
leased  land  placed  thereon  by  M., 
plaintiff's  assignor. 

Defendants'  ancestor  died,  leav- 
ing a  will  by  which  he  devised  to 
his  executors  all  his  estate  in  trust 
to  collect  the  rents,  issues  and 
profits,  transact,  manage  and  con- 
trol the  estate,  ^*  according  to  their 
discretion  and  good  judgment, 
and  to  let,  lease  and  hire  out  my 
houses  and  stores  for  the  most 
money  which  can  be  had  and  got- 
ten for  the  same,  for  any  term  of 
time  they  may  think  proper  and 
beneficial."  January  10, 1860,  the 
executors  made  a  lease  of  the 
premises  in  question  to  one  M., 
for  twenty -one  years  for  $4,000  a 
year,  with  a  covenant  to  pay,  at 
the  expiration  of  the  term,  the 
value  of  all  buildings  and  improve- 
ments made  by  the  party  of  the 
second  part,  not  exceeding  $20,- 
000.  M.  tore  down  the  building 
on  the  pi-emises  and  erected  a  new 
one  shown  to  be  worth  $23,890. 
The  lease  was  afterward  assigned 
to  plaintiff  and  it  has  been  in  pos- 
session ever  since  the  lease  was 
first  given,  M.  being  its  president, 
and  the  rent  has  been  collected 
since  the  death  of  the  last  execu- 
tor in  1864  by  the  husband  of  one 
of  the  defendants,  who  are  the 
owners  of  the  land. 

The  answer  denied  that  plaintiff 
was  a  corporation ;  set  up  that  the 
trustees  exceeded  their  power  in 
making  the  lease,  and  that  allow- 
ing the  tearing  down  of  the  old 
building  was  waste. 


The  court  below  held  that  testa- 
tor having  given  the  absolute  es- 
tate in  fee  to  his  executors  and 
trustees  intended  to  give  them  the 
same  power  during  the  continua- 
tion of  the  trust  as  he  could  him- 
self have  exercised  in  the  matter 
of  leasing  or  improving  the  estate, 
and  that  those  who  were  entitled 
to  the  remainder  took  their  estate 
subject  to  the  exercise  of  such 
power  by  the  trustees,  see  19 
Barb.,  608;  17  N.  Y.,  491;  that 
the  change  in  the  building  was 
not  waste,  as  it  converted  premises 
which  were  worth  $1,600  a  year 
to  property  producing  $4,000,  8 
Paige,  262;  that  defendants  being 
of  full  age  in  1864,  and  the  hus- 
band of  one  having  collected  rent 
und^  the  lease  from  plaintiff 
since  that  time,  nearly  seventeen 
years,  defendants  are  estopped 
from  questioning  the  power  of  the 
trustees  to  make  the  lease  or  the 
existence  of  the  corporation.  3 
Sandf.,  162;  1  id.,  108;  22  How., 
334;  25  Barb.,  305;  15  Abb.,  68;  22 
Alb.  L.  J.,  134.  He  thereupon 
rendered  judgment  for  plaintiff 
for  $20,000  and  interest  and  that 
plaintiff  had  a  lien  on  the  land 
therefor,  and  for  a  sale  of  the 
land  for  its  payment. 

A.  J.  Vanderpoel,  for  applts. 

Joseph  H.  Choate,  for  respt. 

Bartlett,  J. — For  the  reasons 
given  and  upon  the  authorities 
cited  in  the  opinion  of  the  court 
below  we  are  satisfied  that  plain- 
tiff was  entitled  to  recover  the 
value  of  the  building  and  improve- 
ments which  its  assignor  put  upon 
the  land  of  defendants.  The  de- 
cree goes  too  far,  however,  in  ad- 


292 


NEW  YORK  WEEKLY  DIGEST, 


judging  that  plaintiff  has  a  lien 
on  the  premises  for  this  amount. 
The  lease  does  not  provide  for  any 
lien  and  in  the  absence  of  some 
specific  provision  in  that  instru- 
ment on  the  subject  the  effect  of 
the  agreement  therein  contained 
to  pay  the  value  of  the  buildings 
and  improvements  at  the  expira- 
tion of  the  term  is  merely  to  ren- 
der the  lessors  or  their  successors 
in  interest  liable  to  a  simple  money 
judgment  for  the  amount  at 
which  such  value  shall  be  as- 
sessed. Under  the  circumstances 
we  do  not  think  the  court  pos- 
sessed the  power  to  direct  a  sale 
of  this  particular  property  as  in  a 
mortgage  foreclosure  suit  on  the 
theory  that  there  was  a  specific 
lien  which  should  thus  be  en- 
forced. 

Judgment  modified  by  omitting 
those  portions  which  declare  a  lien 
to  exist  and  order  a  sale  of  the 
premises. 

Daniels  and  Brady,  JJ.,  con- 
cur. 


DIVORCE.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Florence  M.  Demeli  v.    Henry 
A.  Demeli. 

Decided  Oct.  26,  1887. 

In  an  action  for  separation  on  the  ground, 
among  others,  that  defendant  accused 
plaintiff  of  adultery  without  probable 
cause,  plaintiff  may  testify  as  to  her  in- 
nocence, although  the  answer  charges 
such  adultery  and  asks  for  absolute  di- 
vorce. 

Under  Chap.  108,  Laws  of  1887,  a  husband 
or  wife  may  now  testify  against  the 
other  to  disproye  an  alleged  adultery. 


Cross  appeals  from  judgment  in 
action  for  separation. 

Plaintiff  brought  this  action  for 
a  separation  on  the  ground, 
among  others^  that  defendant  had 
charged  her  with  adultery  with- 
out any  justification  or  reasonable 
cause  for  such  accusation.  De- 
fendant set  up  such  adultery  as  a 
counterclaim  for  absolute  divorce. 
On  the  trial  plaintiff  was  allowed 
to  testify  to  her  innocence  of  the 
adultery  charged.  The  court  re- 
fused a  separation  and  dismissed 
the  counterclaim. 

John  E.  Parsons,  for  plff . 

David  McClure,  for  deft. 

Held,  After  deciding  that  the 
judgment  was  right  on  the  merits, 
that  the  objection  to  the  admis- 
sion of  plaintiff's  testimony  was 
untenable;  tbat  it  is  plain  that  she 
was  permitted  to  so  testify  not  be- 
cause an  issue  of  adultery  was 
presented  by  the  counterclaim  and 
reply,  but  because  her  demand  for 
a  separation  from  her  husband 
was  based  in  part  on  the  averment 
in  the  complaint  that  he  had 
charged  her  with  adultery  with- 
out any  justification,  or  reasonable 
or  probable  cause  for  the  accusa- 
tion. To  show  that  it  was  unjus- 
tifiable it  was  essential  to  show 
that  the  charge  was  false,  and  the 
testimony  under  consideration 
was  held  to  be  proper  for  that  pur* 
pose. 

But  even  if  this  was  error,  a 
change  has  been  made  in  the  law 
since  the  cause  was  tried  which 
renders  the  error  unimportant. 
Section  881,  Code  Civ.  Pro.,  has 
been  amended  so  as  to  permit  a 
husband  or  wife  to  testify  against 
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the  other  on  the  trial  of  an  action 
founded  on  an  allegation  of  adul- 
tery, not  only  to  prove  the  mar- 
riage, but  also  to  disprove  the  al- 
leged adultery.  Laws  of  1887, 
Chap.  103.  Upon  a  new  trial, 
therefore,  if  one  were  ordered  be- 
cause plaintiff  has  thus  been  al- 
lowed to  testify,  the  court  would 
be  obliged  to  receive  the  same  tes- 
timony from  the  same  witness. 
Under  these  circumstances,  even 
if  the  objection  was  well  taken,  it 
would  be  a  useless  formality  to 
reverse  the  judgment  on  this 
ground. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bartletty  J.;  Van 
Brunt,  P.J.,  and  Macomher^  •/., 
concur. 


APPEAL. 
N.  Y.  Court  of  Appeals. 
King  et  al.  v.  Barnes  et  al. 
Decided  Oct.  25,  1887. 

An  appeal  will  not  lie  to  the  Court  of  Ap- 
peals from  a  judgment  of  General  Term 
modifying  in  other  respects  an  interlocu- 
tory judgment  ordering  an  accounting. 

The  granting  of  amendments  to  the  com- 
plaint not  substantially  changing  the 
claim  rests  in  the  discreticn  of  the  court, 
and  an  order  of  General  Term  allowing 
them  is  not  appealable  to  the  Court  of 
Appeals. 

So  also  as  to  a  stay  pending  an  appeal. 

This  was  a  motion  to  dismiss  an 
appeal.  It  appeared  that  an  inter- 
locutory judgment  was  entered  at 
Special  Term  in  the  above  entitled 
action  in  favor  of  the  plaintiffs; 
that  said  judgment  finally  deter- 
mined some  of  the  matters'in  con- 
troversy between  the  parties,  but 


ordered  an  accounting  and  ap- 
pointed a  referee  for  that  purpose. 
The  defendant  B.  appealed  to  the 
General  Term,  and  moved  for  a 
new  trial.  The  motion  was  denied 
and  the  judgment  modified,  but 
not  as  respected  the  accounting. 
From  this  last  judgment  the  de- 
fendants appealed  to  this  court. 

Noah  Davis,  for  applts. 

W,  W,  MacFarlandj  for  respts. 

Held,  That  the  appeal  should  be 
dismissed,  the  judgment  appealed 
from  being  an  interlocutory  judg- 
ment and  not  final. 

At  the  trial  plaintiffs  moved  to 
amend  their  complaint  by  insert- 
ing certain  additional  allegations. 
The  motion  was  denied  and  upon 
appeal  to  the  General  Term  the 
amendments  were  allowed.  They 
did  not  substantially  change  plain- 
tiff's claim.  Defendants  appealed 
from  the  order  of  the  General 
Term. 

Held,  That  it  was  within  the 
discretion  of  the  court  to  grant  the 
amendments  under  §  Y23  of  the 
Code,  and  that  the  order  of  the 
General  Term  is  not  appealable  to 
this  court.     * 

Certain  of  defendants  moved 
that  plaintiff's  proceedings  upon 
the  judgment  be  stayed  until  the 
hearing  and  decision  of  their  ap- 
peal to  this  court.  From  that  or- 
der the  plaintiffs  appealed  to  the 
General  Term  and  there  the  order 
was  reversed.  The  defendants  ap- 
peal from  the  order  of  reversal. 

Held,  That  as  the  order  rested 
in  the  discretion  of  the  General 
Term  it  was  not  reviewable. 

Appeal  dismissed. 

Opinion  by  Earl,  J.    All  concur. 
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FORECLOSURE.     EVIDENCE. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

Pauline  Geissman,  respt.,  v.  Lob 
Wolf  et  al.,  and  Francis  C.  Cor- 
mier et  al.,  applts. 

Decided  Oct.  ii6,  1887. 

A  judgment  creditor  derives  title  through 
his  debtor  within  the  meaning  of  |^  829, 
and  cannot  in  an  action  to  foreclose  a 
mortgage  on  the  debtor's  lands  show  by 
him  personal  transactions  between  him 
and  the  mortgagee,  since  deceased,  to 
prove  the  mortgage  fraudulent. 

Where  the  answer  admits  the  making  and 
recording  of  the  bond  and  mortgage, 
but  denies  delivery,  proof  that  the  mort- 
gage was  recorded  is  sufficient  to  show 
delivery;  production  of  the  bond  is  not 
essential. 

Appeal  from  judgment  of  fore- 
closure. 

Action  to  foreclose  a  mortgage 
made  by  defendant  Wolf  to  one 
H.,  now  deceased.  Wolf  was  ex- 
ecutor of  H.'s  will  and  assigned 
the  mortgage  to  plaintiff.  Appel- 
lant Cormier  is  a  judgment  cred- 
itor of  Wolf  subsequent  to  the 
mortgage.  He  claimed  that  the 
mortgage  was  f  raudiJlent  in  incep- 
tion and  without  consideration  to 
plaintiff's  knowledge.  On  the  trial 
he  offered  testimony  of  Wolf  as  to 
personal  transactions  with  H.  re- 
lating to  the  consideration  for  the 
mortgage.  The  court  held  that 
such  testimony  came  within  the 
prohibition  of  §  820  of  the  Code. 

Thomas  H,  Rodman,  Jr.,  for 
applts. 

Leopold  Turk,  for  respt. 

Held,  No  error.  The  argument 
to  the  contrary  in  behalf  of  the 
appealing  creditor  is  that  he  does 


not  derive  title  through  Wolf,  but 
against  Wolf  and  in  hostility  to 
him.  In  the  case  of  Taylor  v. 
Meldrum,  6  Civ.  Fro.,  235,  how- 
ever, the  General  Term  of  the 
Fourth  Department  expressed  the 
opinion  that  a  judgment  creditor 
derived  title  through  his  judgment 
debtor  within  the  meaning  of  this 
section;  and  this  view  seems  to  us 
correct.  It  may  well  be  that  the 
creditor  has  some  rights  against 
third  parties  which  would  not  he 
available  to  the  debtor;  but  it  is 
through  or  by  means  of  the  acts 
of  the  debtor  that  the  appellant 
Cormier  has  any  standing  in  the 
present  litigation. 

The  answer  admitted  the  mak- 
ing and  recording  of  the  bond  and 
mortgage,  but  denied  that  either 
was  ever  delivered.  A  certified 
copy  of  the  mortgage  as  recorded 
in  the  register's  office  was  put  in 
evidence  with  the  assignment  to 
plaintiff;  but  the  bond  was  not 
produced.  It  is  claimed  that  these 
proofs  furnished  no  ground  for 
judgment. 

.  Held,  Untenable.  If  the  defense 
had  been  payment,  the  non-pro- 
duction of  the  bond,  unexplained, 
would  have  been  fatal  to  plaintiff's 
case.  88  N.  Y.,  49.  Here,  how- 
ever, there  was  no  such  plea.  The 
execution  of  the  bond  and  mort- 
gage was  expressly  admitted,  but 
the  delivery  of  either  instrument 
was  denied.  Sufficient  proof  of 
the  delivery  of  the  mortgage  was 
furnished  by  showing  that  it  had 
been  placed  on  record;  and  in  the 
absence  of  any  other  evidence  on 
the  subject  we  are  inclined  to 
think  that  a  delivery  of  the  bond 
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may  be  inferred  from  the  fact  that 
a  mortgage  was  delivered  referring 
to  the  bond  as  a  valid  and  subsist- 
ing obligation. 

Judgment  affirmed. 

Opinion  by  Bartlett,  J.;  Van 
Brunt,  P.  J.,  and  DanielSy  J".,  con- 
cur. 


ASSIGNMENT  FOR  CREDIT- 
ORS.   CHATTEL  MORT- 
GAGE. 

N.  Y.  Court  of  Appeals. 

Sullivan  et  al.  v.  Miller  et  al. 
Little  et  al.,  applfs.,  v.  Ames, 
recr.,  respt. 

Decided  Oct.  4,  1887. 

The  general  creditors  of  a  mortgagor  of 
.chattels  have  no  right  to  assail  a  mort- 
gage made  by  him  as  invalid  until  they 
have  secured  a  lien  thereon  by  levy  under 
execution  or  by  some  other  method  ac- 
quired a  legal  or  equitable  interest  in  the 
proi>erty. 

A  mortgagor  of  chattels  has  an  assignable 
interest  in  the  property  which  passes, 
subject  to  payment  of  liens,  to  his  as- 
signee for  creditors. 

After  waiting  a  reasonable  time  for  claim- 
ants to  establish  their  rights  to  the  prop- 
erty it  is  the  duty  of  the  assignee  or  the 
receiver  appointed  in  his  place  to  take 
the  direction  of  the  court  as  to  its  dis- 
position, and  he  is  under  no  obligation  to 
give  notice  to  the  general  creditors  of  his 
application  for  such  direction. 

The  appellants  instituted  these 
proceedings  to  vacate  and  annul 
an  order  previously  made  in  the 
above  entitled  action,  vrhich  au- 
thorized the  receiver  to  sell  certain 
property  and  pay  the  liens  thereon, 
and  to  obtain  an  order  requiring 
the  receiver  to  pay  the  araount  of 
a  judgment  recovered  by  them 
against  the  defendant  M.  The  re- 
lief sought  was  denied  by  the  Spe- 


cial Term.  It  appeared  that  on 
Jan.  4,  1883,  M.,  being  financially 
embarrassed,  made  a  general  as- 
signment to  K.  for  the  benefit  of 
his  creditors.  Among  the  prop- 
erty thus  assigned  were  certain 
stereotype  and  electrotype  plates, 
then  in  the  possession  of  appel- 
lants as  cClstodians  for  M.  In  Ju- 
ly, 18S2,  M.  had  mortgaged  these 
plates  to  one  A.  to  secure  the  pay- 
ment in  one  year  from  date  of 
$6,500,  it  being  provided  that  they 
should  remain  in  M.'s  possession 
until  default  in  the  payment  of 
the  mortgage.  The  mortgage 
was  not  filed  until  the  day  that  M. 
executed  his  general  assignment. 
It  was  not  claimed  that  the  as- 
signment or  mortgage  was  fraudu- 
lent in  fact,  but  the  mortgage  was 
alleged  to  be  void  as  against  cred- 
itors and  bona  fide  purchasers  for 
want  of  filing  at  the  time  of  exe- 
cution. In  March,  1883,  appellants 
recovered  judgment  against  M-.  for 
an  indebtedness  accruing  between 
July,  1882,  and  Jan.,  1883,  and  in 
March,  1883,  attempted  to  levy 
upon  the  plates  under  an  execu- 
tion issued  upon  such  judgment. 
The  assignee,  for  some  violation  of 
his  duty  as  such,  was  by  an  order 
.of  the  court  in  this  action,  on  Feb. 
19,  1883,  removed,  and  A.  there- 
upon appointed  receiver  pendente 
lite  of  the  property  covered  by  the 
assignment.  After  his  appoint- 
ment A.  attempted  to  obtain  pos- 
session of  the  plates  from  appel- 
lants, but  they  refused  to  give 
them  up,  claiming  to  hold  them 
upon  the  levy  of  their  execution, 
and  when  this  claim  was  adjudged 
against    them,   under  a  lien   for 
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storage.  Both  of  these  claims 
were  duly  presented  to  the  court 
in  proceedings  instituted  by  A. 
against  the  appellants  and  the 
sheriff  to  recover  possession  of  the 
property,  in  which  it  was  adjudged 
that  the  appellants  had  no  lien 
upon  it,  and  that  A.  was  entitled 
to  the  possession  of  the  property. 
This  order  was  not  appealed  from. 
Previous  to  July,  1883,  the  appel- 
lants delivered  the  plates  to  the 
receiver,  and  he  thereafter  held 
them.  Subsequent  to  July,  1883, 
no  further  proceedings  were  insti- 
tituted  by  the  appellants  until  the 
present  proceedings  were  com- 
menced in  Nov.,  1884.  In  March, 
1884,  the  receiver  applied  ex  parte 
to  the  court  for  its  direction  as  to 
the  disposition  of  the  property, 
upon  a  petition  showing  that  it 
was  of  greater  value  than  the 
amount  of  the  lien  upon  it,  and 
that  its  further  retention  by  him 
would  entail  large  expense  upon 
the  estate.  On  March  15,  1884, 
an  order  was  made  which  this  pro- 
ceeding seeks  to  vacate  directing 
the  receiver  to  sell  the  property  for 
not  less  than  $7,800,  and  to  pay 
the  mortgage  debt  out  of  the  pro- 
ceeds. The  receiver  thereupon 
sold  the  property  at  public  sale 
and  with  a  portion  of  the  proceeds 
paid  the  mortgage  debt. 

James  R.  Marvin^  for  applts. 

Thomas  D.  Robinson^  for  respt. 

Held,  That  as  at  the  time  of  the 
sale  of  the  property  by  the  receiver 
the  appellants  had  acquired  no 
lien  either  legal  or  equitable  upon 
it,  and  no  legal  right  to  demand  of 
the  receiver  the  payment  of  their 
judgment,  their  remedy,  if  they 


had  any,  was  to  obtain  the  order 
of  the  court  directing  the  disposi- 
tion of  the  proceeds  of  the  fund. 
Until  this  was  done  it  was  the  re- 
ceiver's duty  to  proceed  in  the 
execution  of  the  duties  of  his 
oflSce  and  convert  the  assigned 
estate  into  money,  and  pay  out 
the  proceeds  under  the  direction 
of  the  court.     105  N.  Y.,  375. 

The  general  creditors  of  a  mort- 
gagor of  chattels  have  no  right  to 
assail  a  mortgage  or  other  convey- 
ance made  by  him  as  invalid  until 
they  have  secured  a  lien  thereon 
by  levy  under  a  judgment  and  ex- 
ecution, or  have  by  some  other 
method  acquired  a  legal  or  equit- 
able interest  in  the  property.  72 
N.  Y.,426;  63  id.,  256. 

Also  held,  That  M.  had  an  as- 
signable interest  in  the  property, 
the  legal  title  to  which,  subject  to 
the  payment  of  liens  thereon,  the 
assignee  took,  and  the  receiver 
succeeded  to  his  rights.  When 
the  mortgage  became  payable  in 
July,  1883,  the  mortgagee  became 
entitled  as  against  the  mortgagor 
and  his  representatives  and  all 
other  persons  who  had  not  acquired 
liens  thereon  to  demand  and  re- 
ceive possession  of  the  mortgaged 
property  and  the  right  to  sell  it 
and  apply  the  proceeds  to  the  pay- 
ment of  his  debt;  that  after  wait- 
ing a  reasonable  time  for  the  peti- 
tioners to  take  steps  to  establish  a 
right  to  the  property  in  question 
it  was  the  duty  of  the  receiver  to 
apply  and  take  the  direction  of 
the  court  as  to  the  disposition  to 
be  made  of  the  property  in  his 
hands,  and  he  was  under  no  obli- 
gation to  give  notice  to  the  gen- 
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eral  creditors  of  M.  of  such  appli- 
cation; that  if  there  were  creditors 
of  M.  who  supposed  themselves 
entitled  to  make  equitable  claims 
to  any  portion  of  the  assigned  es- 
tate in  the  hands  of  the  receiver 
they  were  entitled  to  bring  them 
to  the  attention  of  the  court  upon 
proper  notice  to  the  parties  to  be 
affected  thereby;  that  the  rights 
asserted  by  appellants  to  the  prop- 
erty prior  to  July,  1888,  having 
been  duly  litigated  between  the 
receiver  and  the  appellants  and 
adjudicated  against  the  latter,  the 
receiver  had  no  adequate  reason 
for  supposing  that  the  appellants 
intended  to  assert  any  further 
claim  to  such  property;  that  this, 
together  with  the  delay  of  the  ap- 
pellants, constituted  laches,  which 
would  prevent  a  recovery  by  them, 
the  payments  made  by  the  receiver 
having  been  made  in  good  faith 
and  in  the  execution  of  his  duties. 
28  N.  Y.,  G7I  ;  4  Paige,  23;  5  id., 
13;  Bishop  on  Ins.  Debtors,  229. 

Order  of  General  Term,  affirm- 
ing order  denying  motion  by  ap- 
pellants for  the  payment  of  their 
claims,  affirmed. 

Opinion  by  Ritgei\  Ch.  J.  All 
concur. 


POLICE.     RETIKEME^'T. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  People  ex  rel.  David  R.  Bol- 
ster V.  Stephen  B.  French  et  al., 
comrs.  of  police. 

Decided  Oct.  26, 1887. 

To  entitle  a  policeman  to  apply  for  retire- 
ment under  ^  307  of  the  Conaolidation 
Act,  ^s  amended  by  Chap.  364,  Laws  of 
Vol.  27— No,  I8a. 


1885,  where  a  portion  of  the  period  of 
twenty  years  has  been  served  in  the  met- 
ropolitan police,  it  is  not  necessary  that 
a  continuous  period  of  twenty  years  ser- 
vice shall  have  been  performed,  but  the 
terms  of  service  may  be  added  together 
to  produce  that  period. 

Submission  of  controversy  on 
agreed  facts. 

Relator  was  a  policeman  in  the 
city  of  New  York.  He  was  first 
appointed  Feb.  8,  1866,  and  re- 
signed Sept.  1, 1868,  and  was  reap- 
pointed Oct.  13,  1869,  since  which 
time  he  has  served  continuously  as 
a  member  of  the  force.  When  he 
was  first  appointed  the  police 
force  was  acting  under  the  Act  of 
1857,  creating  a  metropolitan 
police  district,  which  continued  in 
force  until  the  passage  of  Chap. 
137,  Laws  of  1870,  $5  47  of  which 
continued  in  office  all  persons  then 
connected  with  the  metropolitan 
police  dept.  Relator  applied  to 
defendants  under  $$  307  of  the  Con- 
solidation Act,  as  amended  by 
Chap.  364,  Laws  of  1885,  to  be  re- 
tired from  service  on  the  ground 
that  he  had  performed  duty  for 
twenty  years  and  upward.  De- 
fendants denied  his  application  on 
the  ground  that  he  had  not  served 
continuously  for  twenty  years. 

J.  E.  Eiistis,  for  relator. 

John  J.  Toiunsendy  Jr,y  for 
defts. 

Held,  Error.  It  has  been  pro- 
vided by  §  307  of  the  Consolida- 
tion Act,  as  amended  by  the  act  of 
1885,  that  ''in  determining  the 
terms  of  service  of  any  member 
of  the  police  force,  services  in  the 
late  municipal  and  metropolitan 
force  of  the  city  of  New  York 
shall  be  counted  and  held  to  be 
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service  in  the  police  force  of  the 
city  of  New  York,  for  all  purposes 
of  this  chapter."  From  the  use  of 
the  words  *Herms  of  service"  it  is 
quite  manifest,  where  a  portion  of 
the  period  of  twenty  years  has 
been  served  in  the  metropolitan 
police  force,  that  a  continuous  pe- 
riod of  service  of  twenty  years  has 
not  been  required  to  entitle  the 
applicant  to  be  retired  on  a  com- 
pensation of  half  the  amount  of 
his  annual  salary.  But  what  the 
law  has  provided  for  by  these 
words  ^Herras  of  service"  is  to 
include  so  much  of  the  time  as  the 
applicant  may  have  served  under 
the  board  of  metropolitan  police 
with  the  time  he  has  served  as  a 
member  of  the  police  force  of  the 
city  created  by  the  Act  of  1870,  to 
make  up  the  period  of  twenty 
years.  The  language  made  use  of 
for  that  purpose  has  not  required 
a  continued  or  uninteiTupted  term 
of  service,  but  it  has  permitted 
terms  of  service,  and  that  will  be 
fully  satisfied  by  an  interruption 
in  the  continuity  of  service,  such 
as  exists  in  the  case  of  this  appli- 
cant. When  the  language  is  plain 
and  unequivocal  as  this  is,  and  no 
reason  appears  for  diverting  it  or 
restraining  it  from  its  ordinary 
and  popular  sense,  that  significa'- 
tion  should  be  given  it  in  constru- 
ing and  applying  it.  And  under 
that  construction  the  applicant 
was  entitled  to  have  the  board 
consider  as  one  of  his  terms  of 
service  the  period  during  which 
he  was  employed  as  a  member  of 
the  metropolitan  police  force  be- 
fore he  resigned  in  Sept.,  180S, 
and  to  add  that  period  to  his  ser- 


vice as  a  member  of  that  forc^ 
and  of  the  present  police  system 
since  Oct.  13,  1869.  By  adding 
these  terms  together,  as  relator  is 
entitled  to  have  that  done,  he  has 
served  as  a  member  of  the  police 
force  a  sufficient  length  of  time  to 
empower  the  board  of  police  com- 
missioners to  retire  him  pursuant 
to  his  application.  But  to  obtain 
that  retirement  the  section  of  the 
Act  of  1886  which  has  been  men- 
tioned requires  a  majority  vote  of 
the  full  board  in  his  favor.  The 
law  has  not  declared  that  the 
board  shall  retire  him  for  the  rea- 
son that  he  has  performed  service 
for  these  terms  amounting  to 
more  than  twenty  years,  but  it 
has  permitted  him  to  apply  to  the 
board  to  be  so  retired.  But  to  au- 
thorize his  retirement  in  fact  this 
vote  has  been  prescribed.  It  has 
not  been  directed  by  the  law  that 
the  commissioners  or  a  majority 
of  them  shall  vote  in  favor  of  his 
retirement.  They  have  been  in- 
vested with  authority  to  do  so, 
and  so  long  as  they  have  not  been 
required  or  directed  to  vote  for  the 
retirement  they  are  at  hberty  to 
vote  in  favor  of  or  against  his  ap- 
plication. The  effect  of  the  law  is 
to  invest  the  board  with  this  dis- 
cretion, and  if  they  consider, 
under  all  the  circumstances,  that 
it  should  not  be  exercised  in  favor 
of  relator  then  he  cannot  be  re- 
tired in  this  manner  under  the 
provisions  of  the  law.  The  board 
did  not  consider  whether  their 
power  was  either  discretionary  or 
mandatory,  but  denied  the  appli- 
cation on  the  ground  that  he  had 
not  served  twenty  years  coutinu- 
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ously  as  a  member  of  the  police 
force.  In  this,  under  the  act, 
they  were  in  error.  As  it  has 
been  framed,  under  the  circum- 
stances affecting  relator's  services, 
they  should  have  acted  on  his  ap- 
plication, but  how  they  are  to  act 
and  whether  they  shall  sustain  or 
reject  it  is  a  matter  committed 
alone  to  a  majority  of  the  board. 
Relator  is  entitled  to  a  judgment 
requiring  such  action  on  their 
part,  but  not  directing  them  to 
vote  either  for  or  against  the  ap- 
plication. 

Judgment  accordingly,  without 
costs. 

Opinion  by  Daniels^  J,;  Van 
Brunt y  P.t/.,  and  Bartlett,  J".,  con- 
cur. 


CHATTEL  MORTGAGE. 
CANAL  BOATS. 

N.    Y.   Court   op   Appeals. 

Keller  et  al.,  respts.y  v.  Paine, 
applt 

^  Decided  Oct.  11,  1887. 

Plaintiffs  received  from  one  F.  in  Pennsyl- 
vania an  instmment  in  form  of  a  bill  of 
sale  on  a  canal  boat  then  in  this  State, 
but  which  was  in  fact  a  chattel  mort- 
gage; their  agent  immediately  started  to 
take  possession  of  the  boat,  but  arrived 
an  hour  after  defendant  had  levied  there- 
on under  an  attachment  against  F.  The 
agent  filed  the  mortgage,  and  assumed 
possession  until  the  sale  by  defendant. 
Held,  Neither  under  the  statutes  relating 
to  chattel  mortgages  nor  the  act  relating 
to  liens  on  canal  boats  were  plaintiffs 
entitled  to  recover,  and  that  the  statutes 
of  this  State  govern  the  case. 

This  action  was  brought  to  re- 
cover damages  for  the  conversion 
of  a  canal  boat.  It  appeared  that 
defendant  on  March  25,  1S81,  at 


Ilion,  N.  Y.,  as  sheriflf,  had  levied 
upon  the  canal  boat  as  the  prop- 
erty of  F.  under  an  execution 
against  F.  Defendant  justified 
under  an  attachment  issued 
against  F.,  who  was  a  resident  of 
Pennsylvania,  in  an  action  against 
him  by  K.  Bros.  &  Co.,  creditors, 
residing  in  Pennsylvania.  Plain- 
tiflf  claimed  title  under  a  written 
instrument,  in  form  an  absolute 
bill  of  sale,  executed  and  delivered 
by  F.  to  them  on  March  24,  1881, 
in  the  State  of  Pennsylvania.  This 
instrument  was  in  fact  a  chattel 
mortgage  on  said  canal  boat,  which 
was  at  the  date  thereof  at  Ilion 
aforesaid.  Plaintiffs  immediately 
after  the  delivery  of  the  mortgage 
gave  it  to  one  S.,  their  agent,  with 
instructions  to  proceed  at  once  to 
nion  and  take  possession  of  the 
boat.  S.  left  by  the  earliest  train 
and  arrived  at  Ilion  on  March  25, 
at  1:30  P.  M.,  about  an  hour  after 
defendant  as  sheriflf  had  levied  on 
the  boat.  S.  then  filed  the  mort- 
gage in  the  town  clerk's  office,  and 
after  filing  the  copy  went  on  board 
the  boat  and  assumed  possession 
and  control  thereof  for  plaintiffs 
and  continued  in  possession  there- 
of until  May  9, 1881,  ^hen  defend- 
ant sold  the  boat  under  execution. 

Thos.  Richardson^  for  applt. 

Oeorge  W.  Smithy  for  respts. 

Held^  That  both  under  the  pro- 
visions of  the  R^vised  Statutes  re- 
lating to  chattel  mortgages  and 
under  the  act  in  relation  to  liens 
on  canal  boats.  Laws  of  1864, 
Chap.  412,  §§  1,  2,  plaintiffs  were 
not  entitled  to  recover. 

The  general  rule  that  the  volun- 
tary transfer  of  personal  property 
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wheresoever  situated  is  to  be  gov- 
erned by  the  law  of  the  owner's 
domicil  always  yields  when  the  law 
and  policy  of  the  State  where  the 
property  is  actually  located  have 
provided  a  different  rule  of  trans- 
fer from  that  of  the  State  where 
the  owner  lives.  4  Abb.  Ct.  App. 
Dec.,  457;  3  Wal„  458;  5  id.,  307; 
7  id.,  189;  35  N.  Y.,  657;  96  id., 
248-255. 

Judgment  of  Gteneral  Term,  af- 
firming judgment  for  plaintiffs, 
reversed,  and  new  trial  ordered. 

Opinion  by  BapcUlo,  J.  All  con- 
cur. 


PRACTICE.      REMOVAL. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

James  Gregory,  respt.^  v.  The 
Mayor,  etc.,  of  New  York,  applt. 

Decided  Oct.  26, 1887. 

A  requeBt  to  direct  a  verdict  is  in  efifect  a 
submission  of  the  questions  of  fact  to  the 
court  and  a  waiver  of  the  right  to  go  to 
the  jury. 

In  the  absence  of  a  statute  expressly  con- 
ferring it,  the  commissioners  of  excise  of 
N.  Y.  have  no  power  to  suspend  their 
employees  so  as  to  deprive  them  of  their 
pay.  • 

Appeal  from  judgment  entered 
on  verdict  directed  by  the  court. 

Action  to  recover  salary  as  ex- 
cise inspector  in  N.  Y.  from  Dec. 
15,  1880.  On  thAt  day  plaintiflf 
was  notified  that  he  had  been  sus- 
pended without  pay,  and  after 
that  the  commissioners  refused  to 
allow  him  to  perform  any  duty, 
although  he  was  ready  and  willing 
to  perform  the  same,  and  re- 
fused to  give   him  a  voucher  or 


draft  for  his  salary,  although  there 
was  money  to  pay  him. 

On  Jan.  18,  1881,  in  pursuance 
of  a  resolution  of  the  board  a  let- 
ter was  prepared  informing  him 
that  he  was  removed.  The  clerk 
testified  that  he  sent  this  letter  to 
plaintiff  through  the  mail  by  de- 
positing it  in  a  lamp  post  box  in 
said  city.  He  did  not  testify  that 
it  was  postpaid. 

At  the  close  of  the  evidence  de- 
fendant's counsel  moved  the  court 
to  direct  a  verdict  for  defendant; 
but  the  court  held  that  the  at- 
tempted suspension  was  nugatory 
and  could  only  be  made  effective 
by  an  actual  dismissal  from  ser- 
vice, and  that  there  was  no  satis- 
factory evidence  that  the  notice  of 
dismissal  was  brought  to  plain- 
tiff's knowledge,  and  directed  a 
verdict  for  plaintiff. 

David  J.  Dean,  for  applt. 

Elliott  Sandfordy  for  respt. 

Heldy  No  error.  Assuming  that 
the  proof  in  behalf  of  defendant 
was  sufficient  to  show  the  deposit 
in  the  mail  of  a  letter  postpaid  and 
addressed  to  plaintiff,  notifying 
him  of  his  removal,  defendant 
would  have  been  entitled  to  go  to 
the  jury  upon  the  question 
whether  plaintiff  actually  received 
this  notice  or  not,  if  they  had 
asked  the  court  to  be  allowed  to  do 
so.  This  was  the  view  which  we 
took  in  the  McCoy  case.  Ante, 
*  *  *  but  in  the  present  suit 
the  action  of  the  counsel  to  the 
corporation  in  asking  the  court  to 
direct  a  verdict  was,  in  effect,  a 
submission  of  such  questions  of 
fact  as  existed  in  the  case,  if  any, 
to  the  decision  of  the  trial  judge 
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and  a  waiver  of  the  right  to  go  to 
the  jury.     97  N.  Y.,  686. 

Also  held,  That  the  notice  of 
suspension  was  not  equivalent  to 
a  removal,  and  that  the  board  of 
excise  had  no  power  to  suspend 
plaintiff  so  as  to  deprive  him  of  his 
pay.  It  seems  clear  that  the  noti- 
fication to  a  servant  that  he  is  sus- 
pended from  duty  does  not  carry 
with  it  the  implication  that  he  is 
absolutely  discharged  from  ser- 
vice. None  of  the  cases  cited  in 
behalf  of  appellant  sustains  the 
proposition  that  the  power  to  re- 
move necessarily  carries  with  it 
the  power  to  suspend,  and  no  au- 
thority to  that  effect  has  been 
brought  to  our  attention.  In  the 
absence  of  any  statute  expressly 
conferring  it  upon  them,  we  do 
not  think  the  commissioners  of 
excise  possess  any  such  power  to 
suspend  their  employees  as  was 
attempted  to  be  exercised  in  this 
case. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bartletty  J.;  Van 
Brunt,  P.J.,  and  Brady,  J.,  con- 
cur. 


FRAUD.    TRUST. 
N.   Y.    Court   of   Appeals. 
Piper,  respt.y  v.  Hoard,  applt. 
Decided  Oct.  11, 1887. 

One  F.  had  property  left  him,  which  on  his 
death  without  issue  would  go  to  his 
brother.  He  conveyed  his  property  to 
defendant,  who  thereafter  brought  about 
the  marriage  of  F.  with  plaintiff's  mother 
on  the  representation  that  F.  had  a  fine 
property  left  him  which  would  go  to  his 
heir  in  case  he  married  and  had  one. 
Plaintiff  is  the  only  child  of  that  mar- 
riage.   Held,  That  there  was  sufficient 


privity  between  the  parties  to  sustain  an 
action  to  declare  plaintiff  the  owner  of 
the  property  and  place  her  in  possession  ; 
that  defendant,  as  trustee  ex  malefleio, 
should  be  compeUed  to  make  the  thing 
good  to  plaintiff. 

The  complaint  in  this  action  al- 
leged that  in  1842  A.  died  leav- 
ing a  will  by  which  he  devised  a 
farm  of  which  he  died  seized  to 
his  two  sons,  J.  and  F.  subject  to 
the  limitation  in  case  of  F.  that  if 
he  should  die  without  issue  the 
portion  devised  to  him  should  be- 
long to  J.  and  his  heirs.  J.  and 
F.  took  possession  of  the  farm  and 
continued  to  own  it  together  until 
in  March,  1859,  when  F.  conveyed 
his  interest  to  defendant,  who 
afterward  brought  about  a  mar- 
riage between  F.  and  C,  plaintiff  ^s 
mother,  through  false  and  fraudu- 
lent representations  that  F.  had 
a  fine  property  left  to  him,  which 
in  case  he  married  and  had  an  heir 
would  go  to  that  heir.  It  was 
further  alleged  that  plaintiff  was 
the  only  child  of  such  marriage; 
that  in  Sept.,  1859,  the  farm  was 
duly  partitioned  between  J.  and 
the  defendant  as  the  grantee  of  F. 
by  an  interchange  of  deeds,  and 
defendant  since  such  conveyance 
has  occupied  the  part  set  oflf  to 
him  as  owner  and  still  occupies 
and  claims  to  own  it.  The  relief 
prayed  for  was  that  plaintiff  be 
declared  the  o^ner  of  the  portion 
of  the  farm  set  oflf  to  defendant 
and  placed  in  possession  thereof. 
The  complaint  was  demurred  to  as 
not  stating  facts  suflScient  to  con- 
stitute a  cause  of  action.  The  de- 
murrer was  overruled. 

C.  D.  AdamSy  for  applt. 

A,  M.  Beardsley,  for  respt. 
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Held^  No  error;  that  the  facts 
created  sufficient  privity  between 
the  parties  to  sustain  this  action; 
that  plaintiff  can  claim  to  be  in 
privity  with  defendant  although 
he  made  the  representations  to  her 
mother,  she  being  the  child  of  the 
marriage  brought  about  by  the 
fraud  of  the  defendant  practiced 
upon  her  mother,  and  also  for  the 
reason  that  she  would  be  the 
owner  of  the  property  in  question 
if  the  facts  had  been  as  they  were 
represented,  and  defendant  as  a 
trustee  ex  maleficio  should  be 
held  to  make  good  the  thing  to  the 
plaintiff,  Perry  on  Trusts,  §  170; 
96  N.  Y.,  403;  that  there  is  no 
legal  objection  toward  constituting 
such  a  trustee  in  favor  of  one  who 
is  not  in  esse  when  the  fraud  was 
perpetrated,  so  long  as  it  can  be 
seen  that  such  person  seeks  to 
take  the  property  which  the 
defendant  holds  by  virtue  of  his 
fraud,  and  which  said  person 
would  be  entitled  to  hold  if  the 
representations  which  defendant 
made  in  regard  to  it  were  true. 

Also  heldj  That  the  fact  that 
plaintiff^s  mother  was  influenced 
by  mercenary  motives  only  in 
marrying  the  plaintiff's  father, 
does  not  relieve  the  defendant 
from  liability  on  account  of  his 
fraud. 

The  whole  law  of  marriage  as 
administered  by  coiulis  (so  far  as 
property  interests  are  concerned) 
is  fomided  upon  business  princi- 
ples, m  which  the  utmost  good 
faith^s  required  from  all  parties, 
and  the  least  fraud  in  regard 
thereto  is  the  subject  of  judicial 
cognizance. 


Judgment  of  General  Term,  af- 
firming judgment  on  order  over- 
ruling demurrer,  affirmed. 

Opinion  by  Peckham,  J.  All 
concur,  except  Ruger^  Ch.  J.,  and 
Andrews  J  J.,  dissenting,  Earl,  J., 
not  sitting. 

CORPORATIONS.    STOCK. 

N.  Y.  Supreme  Court.    Generai. 
Term.    First  Dept. 

In  re  application  of  Philip  S. 
Biglin,  respt.,  v.  The  Friendship 
Association,  applt. 

Decided  Oct.  26,  1887. 

In  proceedings  under  the  act  of  1873  for 
the  issue  of  new  certificates  of  stock,  it 
must  appear  that  the  petitioner  is  the 
owner  of  the  shares  and  that  the  certifi- 
cates for  such  shares  have  been  lost  or 
destroyed,  and  cannot  after  due  diligence 
be  found, 

Appeal  from  an  order  direct- 
ing the  Friendship  Association  to 
issue  to  the  petitioner  seventy-six 
shares  of  its  stock  in  place  of  others 
lost  or  destroyed. 

Proceeding  brought  under  Chap. 
151,  Laws  of  1873,  to  compel  de- 
fendant to  issue  to  petitioner  a  new 
certificate  of  stock.  Issue  was 
joined  as  to  petitioner's  ownership 
of  the  stock. 

It  appears  that  petitioner  brought 
an  action  against  one  M.  as  presi- 
dent of  the  Friendship  Boat  Club, 
alleging  that  the  club  was  owner 
of  seventy-seven  shares  in  the  de- 
fendant corporation,  which  was  ad- 
mitted and  the  fact  so  found  to  be. 
A  receiver  was  appointed  who  sold 
the  property  of  the  club,  including 
these  shares  of  stock,  to  petitioner, 
who  obtained  twenty-six  shares 
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which  he  still  holds.  These  stood 
in  the  name  of  M.  &  6.  as  trustees, 
and  there  was  no  indorsement  au- 
thorizing a  transfer.  The  remain- 
ing fifty  shares  were  not  in  the 
receiver's  possession  and  were  not 
delivered  to  petitioner. 

By  the  affidavits  used  in  this 
proceeding  it  appears  that  the  fifty 
shares  were  issued  to  M.  &  B.  as 
trustees  of  individual  members  of 
the  club;  that  they  were  not  lost 
or  destroyed,  but  remained  in  the 
hands  of  the  trustees  for  the  bene- 
fit of  the  beneficiaries.  These  facts 
were  not  disproved  by  the  other 
affidavits. 

C.  W.  West  and  Elliot  Sand- 
fordj  for  applt. 

Chas.  Blandy,  for  respt. 

Held^  That  the  order  was  erro- 
neous. That  to  bring  the  case 
within  the  statute,  two  facts  must 
be  maintained ;  that  the  petitioner 
is  the  owner  of  the  shares,  and 
that  such  shares  have  been  lost  or 
destroyed,  and  cannot,  after  due 
diligence  be  found.  These  are  the 
jurisdictional  facts  upon  which  the 
court  is  to  act,  and  without  proof 
of  such  facts  it  has  no  authority 
to  make  the  direction  mentioned 
in  the  statute. 

The  fact  that  he  had  the  posses- 
sion of  the  twenty- six  shares  was 
conclusive  evidence  that  they  had 
neither  been  lost  nor  destroyed.  As 
to  them  the  evidence  presented  at 
least  a  decided  probability  that 
they  were  owned  by  the  boat  club 
at  the  time  when  the  receiver's 
sale  took  place,  and  that  the  peti- 
tioner acquired  the  title  to  them 
under  the  sale.  But  that  did  not 
authorize  him  to    maintain   this 


proceeding  for  new  certificates  of 
stock  in  their  place  under  this 
statute,  which  has  only  provided 
for  such  proceeding  when  the 
shares  have  been  lost  or  destroyed, 
or  cannot,  after  due  diligence,  be 
found.  The  remedy  of  the  peti- 
tioner for  the  transfer  of  other 
shares  in  place  of  the  twenty-six 
so  acquired  by  him  is  not  xmder 
this  statute,  but  by  means  of  other 
legal  proceedings. 

That  the  rights  of  the  benefi- 
ciaries were  not  affected  by  the 
former  judgment.  None  of  them, 
except  M.,  were  parties  to  that  ac- 
tion. And  while  it  was  against  M. 
as  president  of  the  club,  the  suit 
was  not  brought  against  him  in  his 
capacity  of  a  trustee  for  the  per- 
sons for  whom  these  shares  were 
held  by  himself  and  B.  As  to  all  the 
beneficiaries,  therefore,  except  M., 
the  action  in  the  Superior  Court 
was  between  different  and  distinct 
persons  from  these  beneficiaries, 
and  could  have  no  effect  in  the 
way  of  determining  their  title  to 
these  shares.  And  as  the  proof  in 
this  proceeding  established  the 
fact  that  the  boat  club  has  no  in- 
terest in  the  fifty  shares,  the  re- 
ceiver appointed  in  the  action  ac- 
quired no  right  to  sell  them,  and 
the  petitioner  obtained  no  title  to 
these  shares  under  the  sale. 

The  fact  that  petitioner  was  the 
owner  of  the  shares,  as  it  was 
alleged  he  was  in  his  petition,  was 
not  only  not  proven,  but  it  was 
disproved  by  the  evidence  given 
on  behalf  of  the  association,  and 
so  likewise  was  the  allegation  of  the 
loss  or  destruction  of  the  shares. 
It  W4S  proven  that  they  wore  not 
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lost,  but  were  held  by  and  in  the 
possession  of  one  of  the  trustees. 

Indeed,  the  order  which  was  fi- 
nally made  in  the  proceeding  does 
not  state  the  fact  that  the  shares 
had  been  lost  or  destroyed,  but  the 
statement  is  that  ''they  have  been 
lost  or  destroyed  as  to  the  appli- 
cant Philip  S.  Bighn  and  that  they 
cannot,  after  due  diligence,  be 
found  in  contemplation  of  law." 
This  was  not  such  a  finding  as  the 
statute  has  made  necessary  to  com- 
ply with  its  provisions  and  to  jus- 
tify an  order  for  the  issuing  of  a 
new  certificate  for  the  shares. 

Order  reversed  and  application 
denied. 

Opinion  by  Daniels^  J.;  Van 
Brunt  J  P.J,,  and  Brady,  J.,  con- 
cur. 


MORTGAGE.     TENDER. 

JJ.  Y.   Court  of  Appeals. 

The  Equitable  Life  Ins.  Co., 
respt.,  v.  Von  Glahn,  impl'd., 
applt. 

Decided  Oct.  25,  1887. 

The  mortgage  to  plaintiff  provided  that  if 
the  taxes  were  not  paid  the  mortgagee 
might  pay  them  and  the  same  and  expen- 
ses should  be  a  lien  on  the  premises.  De- 
fendant purchased  the  premises  on  fore- 
closure of  a  junior  mortgage,  and  tendered 
a  sum  in  excess  of  the  amount  due  on 
plaintiff's  mortgage,  but  not  enough  to 
include  a  sum  paid  to  a  tax  examiner  who 
obtained  a  reduction  of  taxes  unpaid  by 
the  mortgagor.  Held,  That  the  tender 
was  not  sufficient. 

This  was  an  action  to  foreclose 
a  mortgage.  It  appeared  that  on 
Nov.  1,  1869,  defendant  D.  exe- 
cuted   to    plaintiff    a   mortgage 


which  contained  a  clause  that  the 
mortgagor  should  pay  ''all  taxes, 
charges  and  assessments  which 
may  be  imposed  by  law  upon  said 
mortgaged  premises,  or  any  part 
thereof,  and  in  default  there- 
of, it  shall  be  lawful"  for  the 
mortgagee  'Ho  pay  the  amount  of 
said  tax,  charge  or  assessment, 
with  any  expenses  attending  the 
same ;  and  any  amount  so  paid " 
the  mortgagors  covenanted  to  re- 
pay with  interest,  and  that  the 
same  should  be  a  lien  upon  the 
premises.  On  May  5, 1870,  D.  ex- 
ecuted another  mortgage  on  the 
same  property  to  the  defendant  V. 
G.  The  latter  foreclosed  his  mort- 
gage, and  on  March  15,  1883,  on 
the  sale  under  said  foreclosure  bid 
in  the  premises.  The  next  day  he 
received  a  deed  thereof  and  has 
ever  since  owned  and  been  in  pos- 
session of  said  premises.  On  the 
day  of  the  sale  V.  G.  informed 
plaintiff  of  his  purchase  and  pos- 
session, and  on  April  9,  1883,  ten- 
dered to  it  $5,830  in  United  States 
legal  tender  currency  in  payment 
of  the  mortgage.  At  the  time  of 
the  tender  there  was  due  on  the 
mortgage  $6,797.93,  but  plaintiff 
claimed  in  addition  thereto  $58.48 
paid  to  one  M.,  an  expert  tax  ex- 
aminer, who  had  obtained  a  reduc- 
tion of  certain  taxes  which  were 
unpaid  by  the  mortgagor. 

Freling  H.  Smith,  for  applt. 

George  Waddington,  for  respt. 

Held,  That  the  tender  was  in- 
sufficient in  amount  and  inef- 
fectual and  was  not  available  as  a 
defense  in  this  action. 

Judgment  of  General  Term,  re- 
versing judgment  dismissing  com- 
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plaint,  affirmed,  and  judgment  ab- 
solute on  stipulation. 

Opinion  by  Early  J.  All  con- 
cur; Dan/orf  ft,  J".,  in  result;  Ruger^ 
Ch.  •/.,  not  voting. 


POLICE.     REMOVAL 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  People  ex  rel.  Michael  H. 
Brady  v.  Stephen  B.  French  et  al. 

Decided  Oct.  26,  1887. 

Relator,  having  been  iU,  reported  for  duty 
sooner  than  he  should  have  done,  and 
while  on  duty  was  taken  with  a  chill  for 
which  a  friend  persuaded  him  to  drink  a 
little  brand  J.  He  did  so  and  in  his  weak- 
ened condition  became  intoxicated.  Held, 
That  this  would  not  authorize  his  re- 
moval on  a  charge  of  conduct  unbecom- 
ing an  officer. 

Certiorari  to  review  proceedings 
by  which  relator  was  removed 
from  the  police  force  of  New  York 
City. 

The  charge  against  relator  was 
conduct  unbecoming  an  officer, 
and  the  specification  that  he  was 
so  much  affected  by  the  influence 
of  liquor  Feb.  21,  1887,  as  to  be 
unfitted  for  the  performance  of 
police  duty.  Relator  confessed 
the  charge,  and  explained  that  he 
had  been  sick  for  several  days,  in 
which  he  was  corroborated  by 
his  physician;  that  supposing  him- 
self sufficiently  recovered  he  re- 
ported for  duty,  and  that  while  on 
duty  and  toward  the  close  of  his 
days  service  he  was  attacked  with 
a  chill,  and  while  in  this  condition 
was  persuaded  by  a  friend  to 
drink  a  small  quantity  of  brandy 
to   revive   and    strengthen    him; 

Vol.  07— No.  18b. 


that  his  friend  procured  the  brandy 
which  he  drank  and  by  reason  of 
his  ill  health  it  intoxicated  him. 
That  he  had  never  drank  any 
liquor  before  and  only  did  so  to  re- 
lieve himself  from  the  chill  and 
secure  the  ability  to  continue  to 
perform  his  duty.  The  police 
surgeon  testified  that  a  person  in 
relator's  condition  might  be  af- 
fected in  this  manner  by  a  small 
quantity  of  liquor,  and  the  police 
sergeant  testified  that  relator  was 
a  person  of  temperate  habits  and 
highly  spoken  of  by  persons  who 
had  known  him  from  childhood. 
On  this  evidence  the  boai*d  of 
police  removed  him. 

Louis  J.  Oranty  for  relator. 

John    J.    Townsendj    Jr.,    for 
respts. 

Hddy  Error.  Relator  was  a  man 
in  no  way  addicted  to  the  use  of 
intoxicating  liquors,  and  it  was 
not  at  his  own  instance  that  he 
made  use  of  it  at  this  time,'  but 
upon  the  suggestion  of  a  friend 
who  appears  to  have  provided  it 
with  the  best  intention,  and  that 
was  to  relieve  relator  from  the 
attack  from  which  he  was  at  the 
time  suffering.  He  was  in  a  con- 
dition when  it  was  entirely  proper 
that  something  should  be  done  for 
him  in  the  way  of  providing  a 
remedial  agent,  and  that  produced 
by  his  friend  was  considered  to  be 
what  he  required  under  this  invol- 
untary circumstance.  The  charge 
made  against  relator  contemplated 
voluntary  misconduct  as  distin- 
guished from  real  misfortime. 
Such  misconduct  this  evidence  did 
not  tend  to  establish,  for  it  proved 
him  to  have  been  subjected  to  an 


306 


NEW  YORK  WEEKLY  DIGEST. 


affliction  requiring  the  aid  of  a 
stimulant  without  any  voluntary 
action  producing  it  on  his  part. 
The  case  in  this  respect  is  entirely 
exceptional  and  not  attributable  to 
that  class  where  the  misconduct 
or  voluntary  action  of  the  party 
himself  is  the  cause  of  intoxica- 
tion. There  it  would  be  entirely 
proper  for  the  commissioners  to 
punish  that  act  by  dismissal  from 
the  force,  but  here  it  is  not,  for 
relator  was  placed  in  the  condition 
in  which  he  was  found  by  the 
force  of  circumstances,  not  brought 
about  in  the  least  degree  by  any 
misconduct  or  neglect  on  his  part. 
It  was  rather  the  result  of  a  con- 
trolling disposition  faithfully  to 
render  the  services  appertaining 
to  his  position  as  an  officer,  and  he 
should  not  have  been  punished  ia 
this  manner,  because  of  his  hav- 
ing been  brought  into  this  condi- 
tion by  the  force  of  this  circum- 
stance. The  discipline  and  good 
conduct  of  the  patrolman  did  not 
require  so  harsh  a  remedy,  neither 
was  it  deserved  or  justified  by  the 
fact  made  to  appear  by  this  evi- 
dence. While  it  is  the  duty  of 
the  court  to  interfere  cautiously 
with  the  management  of  the 
force  by  the  commissioners,  the 
conclusion  cannot  be  avoided,  up- 
on the  proof  submitted  to  them, 
that  in  this  case  they  erred  in 
ordering  the  dismissal  of  relator 
from  the  force,  and  as  a  verdict  of 
a  jury  would  be  set  aside  as 
against  the  weight  of  evidence  on 
proof  of  this  description,  the  order 
should  be  reversed  and  order  di- 
rected for  his  restoration,  with- 
out costs. 


Opinion  by  Daniels,  J.;  Van 
Brunt,  P,J,,  and  Brady,  J., 
concur. 


CORPORATIONS.      STOCK- 
HOLDERS. 

N.  Y.  CoaRT  OF  Appeals. 

Hollingshead,  respt.,  v.  Wood- 
ward, applt. 

Decided  Oct.  11,  1887. 

Whenever  an  existing  stockholder  is  di- 
vested of  his  interest  in  or  control  over 
the  affairs  of  a  corporation,  whether  by- 
voluntary  transfer  or  by  compulsion,  as 
by  forfeiture  on  the  declaration  of  the 
company,  time  begins  to  run,  and  at  the 
end  of  two  years  the  statutory  limit  is 
reached  and  no  action  can  be  maintained 
against  him;  the  same  result  follows  on 
the  actual  dissolution  of  the  corporation 
by  formal  judgment. 

Reversing  S.  C,  31  W.  Dig.,  229. 

This  action  was  brought  to 
charge  defendant  as  a  stockholder 
of  a  corporation  organized  under 
the  General  Manufacturing  Act, 
Chap.  40,  Laws  of  1848,  on  the 
ground  that  the  whole  of  the 
capital  stock  of  said  corporation 
had  never  been  paid  in  and  that 
the  certificate  of  payment  had 
never  been  filed  as  required  by 
the  said  act.  Defendant  set  up 
among  other  defenses  that  more 
than  four  years  before  this  action 
was  commenced  a  judgment  was 
rendered  in  the  Supreme  Court 
against  said  corporation  whereby 
its  property  was  sequestrated  and 
a  permanent  receiver  of  its  prop- 
erty and  effects  was  appointed, 
who  was  vested  with  the  exclu- 
sive control  thereof  and  its  officers 
and  agents  restrained  from  all  in- 
terference with  the  same ;   that 
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said  receiver  immediately  took 
possession  as  authorized,  and  has 
distributed  the  property  and  effects 
of  the  corporation  among  its  credi- 
tors under  direction  of  a  court, 
which  were  not  sufficiejit  to  sat- 
isfy its  debts.  Defendant  further 
alleged  that  from  the  date  of  said 
sequestration  he  ceased  to  be  a 
stockholder  of  said  corporation. 
The  answer  was  demurred  to  and 
the  demurrer  overruled  and  the 
complaint  dismissed. 

Thomas  G,  Sherman,  for  applt. 

Thomas  S.  Moore,  for  respt. 

Held,  No  error;  that  under  §  24 
of  the  Manufacturing  Act,  Chap. 
40,  Laws  of  1848,  which  provides 
that  ''no  suit  shall  be  brought 
against  any  stockholder  who  shall 
cease  to  be  a  stockholder  in  any 
such  company  *  *  *  *  unless 
the  same  shall  be  commenced 
within  two  years  from  the  time 
he  shall  have  ceased  to  be  a  stock- 
holder,'^ the  defense  was  a  good 
one;  that  the  judgment  divested 
the  defendant  of  his  interest  as  a 
stockholder  and  for  more  than 
two  years  before  the  commence- 
ment of  this  action  his  liability 
had  ceased. 

Whenever  an  existing  stock- 
holder shall  be  divested  of  his  in- 
terest in  or  control  over  the  affairs 
of  a  corporation,  whether  by  vol- 
untary transfer  or  by  compulsion,. 
as  by  forfeiture  upon  the  declara- 
tion of  a  company,  time  begins  to 
run,  and  at  the  end  of  two  years 
the  statutory  limit  is  reached. 
The  same  result  follows  upon  the 
actual  dissolution  of  a  corporation 
by  formal  judgment,  or  by  a  sur- 
render of  its  corporate  rights,  etc. 


19  Johns.,  456;  17  N.  Y.,  93;  80 
id,  379;  5  Johns.  Ch.,  366;  8  Cow., 
387;  24  Wend.,  473;  6  Paige,  497. 

Kincaid  v.  Dwindle,  69  N.  Y., 
548,    limited    and    distinguished. 

Judgment  of  General  Term,  re- 
versing judgment  on  order  of 
Special  Term,  reversed,  and  judg- 
ment of  Special  Term  affirmed. 

Opinion  by  Danforfhy  J.  All 
concur,  except  Peckham,  J.,  not 
sitting. 

VILLAG  ES.      HIGHWAYS. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  People  ex  rel.  D  wight  F. 
Rundell,  applt.,  v.  William  W. 
Weston,  Treasurer  of  the  Village 
of  Little  Valley,  respt. 

Decided  Oct.,  1887. 

The  treasurer  of  a  village  organized  under 
the  General  Act  of  1870  is  required  to 
keep  the  fund  raised  for  highway  pur- 
poses separate  and  distinct  from  that 
raised  for  other  purposes,  to  be  devoted 
solely  to  the  making  and  improving  of 
the  roads,  streets,  etc.,  of  the  village; 
and  when  the  trustees  of  the  village  at- 
tempt to  draw  this  fund  for  the  purpose 
of  paying  for  lands  for  highway  pur- 
poses, he  may  properly  question  the 
legality  of  this  action  and  disregard  their 
order  in  the  premises. 

Appeal  from  order  denying  mo- 
tion for  a  writ  of  mandamus. 

Relator  applied  for  either  a  per- 
emptory or  alternative  writ  of 
mandamus  to  compel  defendant, 
as  treasurer,  etc.,  to  pay  an  order 
drawn  upon  him  by  the  trustees, 
of  the  village  in  favor  of  B.  for  $25, 
^' which  sum  has  been  audited  and 
allowed;  payable  out  of  the  moneys 
appropriated  for  highway  tax  to 
be  assessed  during  the  year  in  said 
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village,   for   the   year  1886.     By- 
order  of  the  trustees/' 

The  motion  was  opposed  upon  the 
ground  that  the  board  had  no  right 
to  issue  the  warrant  payable  out 
of  the  money  appropriated  for 
highway  tax.  The  trustees  had 
purchased  of  B.  a  parcel  of  land 
for  the  purpose  of  opening  a  street 
for  $175,  and  this  order  was  drawn 
for  the  balance  due  him.  Subse- 
quently, on  March  22, 1886,  a  reso- 
lution was  passed  directing  that 
$550  be  raised  for  highway  pur- 
poses for  the  ensuing  year.  The 
collector  had  collected  of  the  high- 
way tax  so  assessed  and  paid  over 
to  the  treasurer  more  than  enough 
to  pay  the  order  in  question.  It 
appeared  that  all  of  the  funds 
raised  for  highway  purposes  were 
necessary  for  the  purposes  speci- 
fied, and  that  no  part  thereof  was 
raised  for  the  purpose  of  paying 
the  order  in  question.  The  village 
was  incorporated  under  the  gen- 
eral law,  Chap.  291,  Laws  of  1870. 

The  Special  Term  denied  the 
motion  for  a  mandamus. 

C,  Z.  Lincoln^  for  applt. 

J.  J.  Mosher,  for  respt. 

Held,  That  the  treasurer  of  the 
village  is  required  to  keep  the  fund 
raised  for  highway  purposes  sep- 
arate and  distinct  from  that  raised 
for  other  purposes,  to  be  de- 
voted solely  to  the  working  and 
improving  of  the  roads,  streets, 
etc.,  of  the  village,  and  when  the 
trustees  attempted  to  draw  upon 
this  fund  for  the  purpose  of  pay- 
ing for  lands  acquired  for  opening 
a  highway  their  action  Was  in 
violation  of  the  statute  and  void. 
Laws  1870,  Chap.  291,  Title  4,  §  6. 


Special  provision  is  made  for  the 
payment  of  lands  acquired  for 
highway  purposes.  Title  7. 

It  is  contended  that  the  treas- 
urer had  no  power  to  overrule  the 
action  of  the  trustees,  and  that  if 
he  had  paid  the  order  in  question 
he  would  have  been  protected. 
Possibly  this  may  be,  for  the  rea- 
son that  the  order  does  not  upon 
its  face  show  that  it  was  not 
drawn  for  the  purpose  of  paying 
for  work  upon  the  streets,  and  in 
the  absence  of  knowledge  to  the 
contrary,  he  would,  perhaps,  have 
been  justified  in  assuming  that  the 
order  was  drawn  for  a  purpose 
authorized  by  the  statute.  But 
that  would  not  warrant  the  court 
having  knowledge  of  the  facts  in 
violating  the  statute  by  compelling 
a  diversion  of  the  fufids  to  unau- 
thorized purposes  through  its  writ 
of  niandanms.  The  ti-ustees  not 
having  any  power  to  draw  the 
order  out  of  the  fund  upon  which 
it  was  drawn,  the  treasurer  was 
not  bound  to  pay  it. 

Held  further,  That  the  village 
was  not  estopped  by  the  action  of 
the  board  of  trustees  from  ques- 
tioning the  right  of  relator  to  have 
the  order  paid  out  of  the  moneys 
raised  for  highway  purposes. 

The  board,  it  appears,  was  dif- 
ferently constituted  when  the  or- 
der was  presented  for  payment 
from  what  it  was  when  the  order 
was  drawn.  The  illegal  and  un- 
authorized acts  of  a  former 
board  are  not  binding  upon  the 
new  board,  and  they  are  not 
estopped  from  questioning  the  le- 
gality of  their  proceedings. 

Order  affirmed,  etc. 
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Opinion  by  Haighty  J.;  Smithy 
P.J.y  Barker  and  Bradley ^  JJ.j 
concur. 


PERJURY.    INDICTMENT. 

N.  Y.  Court  of  Appeals. 

The  People,  applts,,  v.  Clem- 
ents, respt. 

Decided  Oct.  18,  1887. 

An  indictment  for  perjury  is  sufficient  if  it 
negatives  in  substance  the  facts  sworn 
to  by  defendant.  So  held.  Where  the  in- 
dictment  set  forth  the  facts  sworn  to 
and  alleged  that  at  the  time  defendant 
well  knew  them  to  be  false  and  untrue. 

A  demurrer  to  an  indictment  for  imperfec- 
tion in  the  form  of  the  allegations  is  not 
permissible. 

Defendant  was  charged  with 
perjury  in  the  verification  under 
oath  of  a  quarterly  report  made 
by  him  as  cashier  of  a  State  bank 
to  the  banking  department.  De- 
fendant's affidavit  was  set  forth  in 
the  indictment,  and  stated  that 
the  report,  with  the  schedule  ac- 
companying it,  both  of  which  were 
set  forth  in  full,  was  in  all  re- 
spects a  true  statement  of  the  con- 
dition of  said  bank  before  the 
transaction  of  any  business  on 
March  22,  1884,  to  the  best  of  the 
knowledge  and  belief  of  the  depo- 
nent. The  indictment  charged 
that  on  March  22  and  29,  1884,  the 
defendant  had  full  and  certain 
knowledge  of  the  real  and  true 
condition  of  the  affairs,  transac- 
tions, assets  and  liabilities  of  said 
bank,  and  of  all  the  matters  and 
statements  contained  in  said  re- 
port and  schedule.  It  then  set 
forth  the  schedule  and  affidavit 


verifying  the  same,  and  averred 
that  defendant  when  he  swore  to 
it  well  knew  that  the  report  and 
schedules  were  false  and  untrue. 
It  then  specified  several  state- 
ments in  the  report,  each  of  which 
it  averred  that  defendant  knew  at 
the  time  he  swore  to  the  report 
were  otherwise  than  as  stated;  it 
specified  particularly  the  differ- 
ence and  charged  that  these  state- 
ments were  then  well  known  to 
the  defendant  to  be  not  true  ac- 
cording to  the  best  of  his  knowl- 
edge and  belief.  Defendant  inter- 
posed a  demurrer  to  the  indict- 
ment, which  was  overruled.  He 
then  pleaded  not  guilty  and  after  a 
verdict  was  rendered  against  him 
made  a  motion  in  arrest  of  judg- 
ment which  was  denied. 

Edgar  Hull^  for  applt. 

Lyman  O.  Northrupy  for  respt. 

Heldy  That  the  indictment,  al- 
though it  did  not  negative  in  di- 
rect terms  the  facts  sworn  to  by 
defendant,  did  so  in  substance  and 
that  that  was  sufficient.  The 
Code  of  Crim.  Pro.  does  not  per- 
mit a  demurrer  to  an  indictment 
for  imperfection  in  the  form  of  the 
allegations.  §  285.  Under  the  in- 
dictment here  the  prosecution,  to 
convict  defendant,  was  required 
to  prove  that  he  knew  the  speci- 
fied statements  in  the  report  to  be 
false,  and  this  proof  necessarily 
involved  proof  that  they  were 
false. 

Judgment  of  (General  Term,  re- 
versing judgment  of  conviction 
and  discharging  defendant,  modi- 
fied by  awarding  a  new  trial,  in- 
stead of  discharging  defendant, 
and  as  modified  affirmed. 
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Opinion  by  Rapallo,  J.  All 
concur,  except  Earl,  J.,  not  vot- 
ing. 


SLANDER.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term..  Fifth Dept. 

Frank  Calkins,  applt.,  v.  Orlin 
Colburn,  respt. 

Decided  Oct.,  1887. 

In  an  action  of  slander  in  charging  plaintiff 
with  having  committed  abortion  upon 
defendant's  daughter,  it  is  competent  for 
defendant  to  show,  in  mitigation  of  dam- 
ages and  to  disprove  malice,  that  before 
the  speaking  of  the  words  alleged  he  had 
been  informed  by  his  daughter  that 
plaintiff  had  committed  abortion  upon 
her,  and  he  believed  it  to  be  true. 

In  action  for  slander  evidence  as  to 
plaintiff's  bad  character  must  be  confined 
to  the  time  before  the  uttering  of  the 
slanderous  words,  and  it  is  error  to  allow 
a  witness  to  answer  generally  as  to  plain- 
tiff's character.  But  where  the  plaintiff 
afterward  testifies  as  a  witness  in  his  own 
behalf  his  credibility  and  general  char- 
acter becomes  a  proper  subject  of  inquiry 
down  to  the  time  of  trial,  and  cures  the 
error  committed. 

In  such  an  action,  a  witness  testifying  to 
plaintiff's  good  character  may  be  asked, 
upon  cross-examination,  whether  he  had 
heard  of  plaintiff's  being  intimate  with 
other  men's  wives,  as  tending  to  show 
that  his  reputation  was  not  good. 

Appeal  from  judgment  entered 
upon  verdict,  and  from  order  de- 
nying new  trial. 

Action  for  slander  in  charging 
plaintiff  with  having  committed 
abortion  upon  defendant's  daugh- 
ter. The  answer  alleged  that  de- 
fendant was  informed  and  be- 
lieved that  plaintiff  did  commit  J 


abortion  upon  his  daughter,  and 
that  the  same  would  be  proved  in 
mitigation  of  damages,  etc.  De- 
fendant testified,  under  objection, 
that  before  speaking  the  words  al- 
leged, he  had  been  informed  by 
his  daughter  that  plaintiff  had 
committed  abortion  upon  her,  and 
that  he  believed  it  to  be  true. 

A.  C,  Calkins,  for  applt. 

Torrance  &  Bla^ckman,  for 
respt. 

Held,  Competent;  that  defend- 
ant had  the  right  to  prove  that  the 
words  were  uttered  in  good  faith 
and  without  malice,  in  mitigation 
of  damages.  81  N.  Y.,  246;  72 
id.,  36;  23  Hun,  50;  21  W.  Dig., 
3*. 

A  witness  testified  that  he  was 
acquainted  with  plaintiff  and  his 
character  in  the  community  in 
which  he  lived.  He  was  then 
asked,  **What  is  his  character; 
good  or  bad?"  Objected  to  upon 
the  ground  that  the  inquiry 
should  be  confined  to  the  time  be- 
fore the  commencement  of  the 
action.  OveiTuled  and  exception 
taken.  The  witness  answered 
that  his  character  was  bad. 

Held,  That  the  objection  was 
well  taken ;  that  the  evidence 
must  be  limited  to  the  time  before 
the  uttering  of  the  slanderous 
words,  and  it  is  not  competent  to 
prove  bad  character  thereafter 
which  may  be  based,  in  whole  or 
in  part,  upon  the  slander  uttered. 
2  Wend.,  352. 

But  held,  That  as  plaintiff  was 
afterward  sworn  as  a  witness  in 
his  own  behalf,  his  credibility 
as  a  T\dtness  then  became  a  ques- 
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tioa  for  consideration,  and  upon 
that  question  his  general  character 
was  a  proper  subject  of  inquiry 
down  to  the  time  of  his  appear- 
ance as  a  witness,  and  that  this 
made  the  evidence  competent  and 
cured  the  error  committed. 

A  witness  for  plaintiff  testified 
that  his  reputation  was  good. 
Upon  cross-examination  he  testi- 
fied, under  objection,  that  he  had 
known  of  plaintiff  carrying  a  re- 
volver, and  had  heard  about  his 
being  intimate  with  another  man's 
wife.  The  court  afterward  di- 
rected that  the  answer  in  regard 
to  the  revolver  be  stricken  out, 
and  told  the  jury  '*it  was  not  com- 
petent evidence."  It  is  contended 
that  the  action  of  the  court  did 
not  prevent  plaintiff  from  being 
prejudiced  by  the  answer. 

Held,  That  the  evidence  in  re- 
spect to  plaintiff  having  been  inti- 
mate with  another  man's  wife  was 
competent.  It  was  proper,  on 
cross 'examination,  to  show  upon 
what  the  witness  based,  his  opin- 
ion and,  if  possible,  that  plaintiff's 
reputation  was  not  good.  10  Hun, 
358. 

Held  further^  Assuming  that 
the  answer  in  respect  to  plaintiff's 
carrying  a  revolver  was  incompe- 
tent, the  jury  was  given  to  under- 
stand that  it  was  not  proper  evi- 
dence for  their  consideration,  and 
inasmuch  as  it  has  but  a  slight 
bearing,  if  any,  upon  the  case,  the 
error  in  its  admission,  if  any,  was 
cured. 

Judgment  and  order  affirmed. 

Opinion  by  Haight,  J.;  Smithy 
P.J.J  Barker  and  Bradley,  JJ., 
concur. 


PRACTICE.      ADJOURNMENT. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Louis  Obart,  respt,^  v.  The  Si- 
monds  Soap  Co.,  applt. 

Decided  Oct.  26,  1887. 

In  an  action  for  injuries  sustained  by  the 
fall  of  an  elevater  to  plaintiff  while  in 
defendant's  employ  application  for  an 
adjournment  was  made  on  an  affidavit 
stating  that  a  material  witness  was  un- 
able to  attend  by  reason  of  sickness,  and 
that  he  would  testify  that  as  superin- 
tendent he  had  forbidden  the  men  to  ride 
on  the  elevator.  Held,  That  in  the  ab- 
sence of  denial  of  these  facts  a  case  for 
adjournment  was  made  and  it  was  error 
to  deny  it. 

Appeal  from  judgment  entered 
on  verdict. 

Action  to  recover  for,  in  juries 
sustained  by  plaintiff  while  in  the 
employ  of  defendant  caused  by 
the  fall  of  an  elevator.  At  the 
time  of  the  accident  plaintiff  and 
another  man  were  engaged  in 
moving  loads  of  silex  from  one 
floor  to  another,  both  of  them  get- 
ting on  with  the  loads.  On  the 
second  trip  the  rope  broke  and 
plaintiff's  leg  and  ankle  were  in- 
jured by  the  fall. 

On  the  case  being  called  for 
trial  defendant  moved  to  postpone 
on  the  ground  of  the  absence  of 
two  witnesses,  one  of  whom  after- 
tervvard  appeared  and  testified. 
The  affidavit  as  to  the  other  stated 
the  nature  of  the  action;  that  de- 
fendant had  a  good  defense  on  the 
merits;  that  the  witness,  who  was 
defendant's  superintendent,  would 
testify  that  he  had  notified  the 
men  not  to  ride  on  the  elevator; 
had  ordered  them  not  to  do  so  and 
had  warned  them  against  it,  in 
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plaintiff's  presence  and  hearing; 
that  he  had  examined  the  rope  a 
few  days  before  the  accident  and 
found  it  in  apparently  good  condi- 
tion; that  he  was  a  material  wit- 
ness and  defendant  could  not  safe- 
ly go  to  trial  without  his  testimo- 
ny; that  there  was  no  necessity  to 
subpoena  him  as  he  was  in  defend- 
ant's employ  and  held  himself  at 
all  times  ready  to  attend,  but  that 
he  was*too  sick  to  attend  court, 
but  would  be  able  to  do  so  in  two 
or  three  weeks.  There  was  no 
denial  of  these  facts. 

The  court  denied  the  application, 
and  the  case  proceeded,  resulting 
in  a  verdict  for  plaintiff. 

S.  B.  Ten  Eyck,  for  applt. 

Henry  Stanton^  for  respt. 

Held^  Error.  The  affidavits  up- 
on which  defendant  moved  the 
court  to  postpone  the  trial  were 
uncontradicted,  and  in  the  absence 
of  any  denial  of  the  facts  alleged 
therein  established  a  proper  case 
for  an  adjournment  to  some  future 
day.  Under  these  circumstances 
it  was  error  for  the  court  below  to 
deny  the  motion. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  per  curiam. 


SHIPS   AND    SEAMEN.     NEQ- 
LIGENCE. 

N.  Y.  Court  of  Appeals. 

Scarff,  respt  ^  v.  Metcalf  et  al., 
applts. 

Decided  Oct.  18, 1887. 

A  Teasel  was  owned  bj  Y.  and  M.;  by  an 
arrangement  betvreen  them  T.  was  to 
sail  her  as  master  on  shares;  M.  to  have 
nothing  to  do  with  manning  her,  hiring 


the  seamen  or  paying  the  expenses,  but 
to  have  half  the  balance  of  the  receipts 
after  paying  expenses.  Held^  That  the 
arrangement  was  not  a  demise  of  the  ves- 
sel, and  that  both  owners  were  liable  for 
damages  to  one  of  the  crew  caused  b j  a 
failure  of  the  captain  to  procure  proper 
treatment. 
Affirming  8.  C,  22  W.  Dig.,  68. 

This  action  was  brought  to  re- 
cover damages  for  injuries  re- 
ceived by  plaintiff  vrhile  mate  on 
board  of  a  vessel  and  in  perform- 
ance of  his  duties  during  a  voyage 
resulting  from  the  alleged  negli- 
gence of  the  captain.  It  appeared 
that  the  vessel  was  owned  by  Y. 
and  M. ;  that  under  an  agreement 
with  M.,  she  was  sailed  by  Y.  as 
master,  on  shares.  M.  was  to 
have  nothing  to  do  with  the  man- 
ning of  the  vessel  or  the  victual- 
ing of  the  crew  or  hiring  the  sea- 
men or  paying  the  running  ex- 
penses, all  expenses  were  to  be 
paid  out  of  the  gross  earniogs  and 
he  was  to  have  one-half  the  bal- 
ance. The  vessel  was  consigned 
to  him  and  he  exercised  some  au- 
thority over  her.  A  judgment 
was  rendered  in  favor  of  the  plain- 
tiff against  both  the  owners. 

Joseph  A,  Shoudy^  for  applt. 

William  SuUivaUy  for  respt. 

Heldy  No  error;  that  the  ar- 
rangement between  Y.  and  M., 
was  neither  in  form  or  substance 
a  demise  of  the  vessel,  and  that 
Y.,  who  was  master,  remained 
a  servant  and  agent  of  the  owners, 
both  of  whom  were  liable. 

Judgment  of  (General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  aflSrmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 
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CRIMINAL  CONVERSATION. 
JURISDICTION. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Chester  A.  Burdick,  respt.y  v. 
Sylvanus  D.  Freeman,  applt. 

Decided  Oct.,  1887. 

The  courts  of  this  State  have  jurisdictioii 
of  coDtroveraies  between  residents  of 
other  States  arising  out  of  torts  -e.  g,, 
crim.  oon. — committed  there,  even 
though  the  defendant  was  serred  while 
but  casually  within  the  State  and  about 
to  depart  therefrom;  but  the  court  may, 
in  the  exercise  of  a  sound  discretion  de- 
pending upon  the  facts  and  circum- 
stances of  the  particular  case,  refuse  to 
entertain  actions  of  that  character. 

But  the  trial  court  should  be  distinctly 
caUed  upon,  as  soon  as  practicable  in  the 
course  of  the  trial,  to  exercise  such  dis- 
cretion in  order  to  present  the  question 
for  review  upon  appeal. 

A  mere  request  to  charge  the  jury  that 
plaintiff  cannot  maintain  his  action  in 
the  courts  of  this  State  is  not  sufficient 
to  present  the  question  whether  the  trial 
court,  in  the  exercise  of  the  discretion 
vested  in  it,  should  have  refused  to  take 
cognizance  of  the  case. 

Appeal  from  judgment  entered 
upon  verdict,  and  from  order  de- 
nying motion  for  new  trial. 

Action  to  recover  damages  for 
enticing  away  plaintiff's  wife  and 
for  harboring  and  debauching  her. 
All  parties  were  and  for  many 
years  had  been  citizens  and  resi- 
dents of  Pennsylvania,  and  none 
of  the  acts  complained  of  were  com- 
mitted within  this  State.  Defend- 
ant was  a  physician  and  a  graduate 
of  the  Buffalo  Medical  University, 
and  at  the  time  this  action  was 
commenced  he  was  temporarily  in 
Buffalo  attending  the  commence- 
roent  exercises  of  the  university, 
and  was  in  the  act  of  taking  the 
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cars  on  his  return  home  when  he 
was  arrested  upon  an  order  issued 
in  this  action.  At  the  conclusion 
of  the  evidence,  defendant  asked 
the  coui*t  to  charge  that  plaintiff 
cannot  maintain  this  action  in  the 
courts  of  this  State,  which  was 
refusM  and  exception  taken.  No 
motion  to  dismiss  the  complaint 
was  made  upon  this  ground.  It 
was  contended,  upon  appeal,  that 
the  courts  of  this  State  should  not 
retain  jurisdiction  of  an  action  of 
this  character  when  all  of  the  par- 
ties reside  in  another  State,  and 
when  none  of  the  acts  relied  on 
occurred  here. 

C  B.  Wheeler,  for  applt. 

Tracy  C.  Becker,  for  respt. 

Held,  That  the  courts  of  this 
State  are  vested  with  jurisdiction 
and  power  to  hear  and  determine 
controversies  between  citizens  and 
residents  of  other  States  growing 
out  of  personal  torts  (e.  gr.,  crim. 
con.)  committed  there,  even 
though  the  party  defendant  was 
served  and  arrested  while  casually 
within  the  State  and  in  the  act  of 
departing  therefrom;  but  the  court 
may,  nevertheless,  in  the  exercise 
of  a  sound  discretion  depending 
upon  the  facts  and  circumstances 
of  the  particular  case,  refuse  to 
entertain  jurisdiction  of  actions  of 
that  character.  14  Johns.,  134;  1 
Cow.,  543  ;  54  Barb.,  31 ;  3  Hun, 
70;  Wharton's  Conflict  of  Laws,  § 
707. 

Molony  v.  Dows,  8  Abb.,  316, 
not  followed. 

Lister  v.  Wright,  2  Hill,  320; 
Latourette  v.  Clark,  45  Barb.,  327; 
Mclvor  V.  McCabe,  26  How.,  257, 
explained  and  distinguished. 
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But  the  trial  court  should  be 
distinctly  called  upon  to  exercise 
such  discretion  and  to  dismiss  the 
complaint  in  order  to  present  the 
question  for  review  upon  appeal. 

That  the  request  to  charge  may 
well  have  been  understood  by  the 
court  to  refer  to  the  question  of 
jurisdiction,  and  not  as  calling 
upon  it  to  exercise  the  discretion 
vested  in  it.  The  trial  was  a  long 
one,  occupying  eleven  days,  and 
had  defendant  desired  to  avail 
himself  of  this  objection  he  should 
have  called  upon  the  court,  as 
early  as  practicable,  to  pass  upon 
it,  instead  of  waiting  until  the  end 
of  the  trial. 

Judgment  affirmed. 

Opinion  by  Haight,  J. ;  Smithy 
P.J.y  Barker  and  Bradley ^  JJ.j 
concur. 


GUARDIANS. 

N.  Y.  Supreme  (Jourt.    General 
Term.    Second  Dept. 

In  re  estate  of  Jennie  D.  Vande- 
water,  an  infant. 

Decided  July,  1887. 

The  fact  that  the  name  of  the  guardian  was 
suggested  by  the  petitioner  does  not  ren- 
der the  appointment  invalid. 

It  is  not  necessary  that  a  relative  of  the 
infant  be  appointed  guardian;  but  in 
many  cases  such  appointment  would  be 
improper  by  reason  of  adverse  interest. 

The  exercise  of  the  discretion  of  the  surro- 
gate in  selecting  a  proper  person  as 
guardian  is  not  reviewable  so  long  as  no 
legal  disqualification  seems  to  exist  in 
the  appointee. 

Appeal  from  order  of  surrogate 
appointing  a  general  guardian  of 
the  estate  of  Jennie  D.   Vande- 


water,  who  is  an  infant  under 
fourteen  years  and  who  is  inter- 
ested in  the  estate  of  her  grand- 
father. 

The  guardian  appointed  was  not 
a  relative  of  the  infant,  and  his 
name  was  suggested  by  the  peti- 
tioner. 

B.  Baker ^  for  applt. 

O.  D.  Jf.  Baker  J  for  respt. 

Held,  That  as  the  minor  was 
under  fourteen  it  was  the  duty  of 
the  surrogate  to  nominate  and  ap- 
point a  guardian,  but  that  the  fact 
that  the  name  of  the  person  who 
was  afterward  appointed  was  sug- 
gested by  the  petitioner  does  not 
render  the  appointment  invalid. 

In  the  selection  of  a  proper  per- 
son the  surrogate  exercised  his 
discretion,  and  that  discretion  is 
not  reviewable  in  this  court  so 
long  as  there  seems  to  exist  no- 
legal  disqualification  in  the  ap- 
pointee. 

Neither  was  the  surrogate 
bound  by  any  former  rule  in 
chancery  to  appoint  a  relative.  It 
may  have  been  that  such  an  ap- 
pointment would  have  been  im- 
proper by  reason  of  adverse  inter- 
est and  want  of  proper  qualifica- 
tion on  the  part  of  the  relatives  of 
the  minor. 

Heldy  (per  Dykman,  J.)  That  the 
circumstances  surrounding  this 
minor  and  her  possible  interest  in 
the  estate  of  her  grandfather  con- 
spire in  justification  of  the  selec- 
tion of  a  disinterested  person  for 
her  guardian.  The  interests  of 
appellants  are  plainly  adverse  to 
the  minor,  and  if  her  rights  are  to 
be  ascertained  and  secured  the 
task  must  devolve  upon  others. 
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Order  affirmed,  with  costs. 
Opinions  by  Pratt  and  Dykman^ 
JJ.;  Barnard,  P.J,,  concurs. 


INSURANCE  AGENT.     COM- 
MISSIONS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Henry  Hale,  respt.,  v.  The 
Brooklyn  Fire  Ins.  Co.,  applt. 

Decided  Oct.  26,  1887. 

Plaintiff  was  employed  as  an  agent  by  de- 
fendant, which  employment  was  re- 
newed by  an  agreement  in  writing  by 
which  the  company  also  agreed  to 
give  him  regular  renewal  commissions 
on  policies  obtained  by  him  when  the 
premiums  were  paid.  Held,  That  this 
entitled  him  to  renewal  conunissione  on 
policies  obtained  by  him  during  the  year, 
and  that  a  subsequent  abrogation  of  the 
contract  before  the  close  of  the  year  did 
not  deprive  him  of  the  right  to  receive 
such  renewal  commissions. 

Appeal  from  judgment  for 
plaintiff  entered  on  report  of  ref- 
eree. 

Action  to  recover  renewal  com- 
missions on  policies  of  fire  insur- 
ance obtained  by  plaintiff  as  agent 
for  defendant.  He  had  prior  to 
Feb.  13,  1880,  been  in  defendant's 
service  and  procured  policies.  On 
that  day  defendant's  president 
wrote  offering  to  retain  his  ser- 
vices on  a  specified  salary  and  a 
bonus  on  the  policies  he  obtained. 
One  of  the  terms  was,  "the  com- 
pany agree  likewise  to  give  you 
regular  renewal  commissions  on 
the  policies  obtained  by  you,  when 
the  premiums  shall  have  been 
paid  to  the  company."  Plaintiff 
accepted  this  offer,  and  continued 


to  work  for  defendant  until  Dec. 
31,  1880,  when  the  contract  was 
terminated  by  consent  of  the  par- 
ties and  plaintiff  went  to  work  for 
another  company.  This  action 
was  brought  to  recover  renewal 
commissions  for  the  years  1881  to 
1884  inclusively  on  policies  ob- 
tained by  plaintiff  before  and  dur- 
ing 1880,  and  the  referee  found 
him  entitled  thereto  and  rendered 
judgment  therefor. 

William  H.  Ford,  for  applt. 

Hamilton  Wallis,  for  respt. 

Heldy  No  error.  A  renewal 
commission,  according  to  the  un- 
contradicted testimony  of  the 
president  of  the  defendant  corpo- 
ration is  the  commission  on  pre- 
miums  paid  on  a  policy  subse- 
quent to  the  first  year's  payments. 
It  is  obvious  that  such  commis- 
sions can  never  become  due  until 
the  second  year  of  the  life  of  the 
policy.  Defendant  contended  on 
the  trial  that  the  phrase  "  policies 
obtained  by  you  "  in  that  part  of 
the  agreement  concerning  renewal 
commissions  meant  only  such  pol- 
icies as  plaintiff  had  procured 
prior  to  the  execution  of  the  con- 
tract; but  the  referee  correctly  re- 
jected this  construction  and  held 
that  the  commissions  were  plainly 
to  be  paid  on  policies  obtained,  as 
he  says,  under  the  contract,  that 
is  to  say,  between  Feb.  13  and 
Dec.  31,  1880.  That  they  were 
payable  on  policies  taken  out 
through  the  agency  of  plaintiff 
prior  to  the  execution  of  the  con- 
tract appears  to  have  been  as- 
sumed without  question  by  both 
parties,  for  renewal  commissions 
on  such  earlier  policies  seem   to 
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have  been  paid  to  plaintiff  by  de- 
fendant during  1880,  while  the 
contract  was  in  full  force  and  ef- 
fect, and  defendant  had  insisted 
throughout  the  case,  and  now  in- 
sists, that  the  contract  contem- 
.plated  no  other  or  later  policies 
whatever.  During  the  existence 
of  the  contract  plaintiff's  right  to 
commissions  on  premiums  re- 
ceived by  the  company  after  the 
premiums  for  the  first  year  had 
been  fully  paid  became  fixed  as 
soon  as  plaintiff  caused  a  policy  to 
be  taken  out.  The  subsequent 
abrogation  of  the  contract  of  em- 
ployment by  mutual  consent  did 
not  deprive  him  of  his  right.  So 
far  as  the  contract  remained  exec- 
utory the  agreement  to  terminate 
it  destroyed  it  as  to  both  parties, 
but  to  this  extent  it  had  been  exe- 
cuted by  plaintiff  and  the  mutual 
abandonment  of  the  contract  did 
not  take  away  his  right  to  the  re- 
newal commissions  already  earned 
any  more  than  the  expiration  of 
the  contract  by  the  efflux  of  time 
would  have  done  at  the  end  of  a 
year  from  the  date  of  the  agree- 
ment. In  an  action  for  goods 
sold  and  delivered  the  plea  that 
the  sale  and  delivery  were  made 
under  a  contract  which  has  subse- 
quently been  wholly  annulled  and 
rescinded  by  both  parties  consti- 
tutes no  defense.  1  M.  &  W.,  231. 
So  far  as  the  policies  are  concerned 
upon  which  plaintiff  claims  re- 
newal premiums  the  insurance 
company  has  derived  all  the  bene- 
fit which  was  intended  under  the 
contract,  and  the  agreement  to  re- 
scind does  not  bar  the  agent  from 
recovering  his  just  compensation. 


Shaw  V.  Home  Life  Ins.  Co.,  49 
N.  Y.,  681,  distinguished. 

As  to  the  charge  that  plaintiff 
failed  to  perform  his  duties  under 
the  contract,  the  testimony  is  con- 
flicting, but  the  referee's  conclusion 
in  plaintiff's  favor  is  amply  sus- 
tained by  the  proof. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bartlett,  J.;  Van 
Brunt  J  P.J.^  concurs;  Daniels,  J"., 
dissents  on  the  ground  that  the 
contract  was  only  for  a  year;  that 
the  provisions  for  payments  were 
for  the  year's  services;  that  the 
renewal  commissions  were  for 
prior  policies  and  that  the  rescis- 
sion entirely  terminated  ail  trans- 
actions between  the  parties. 


FORECLOSURE.     COUNTY 
COURT. 

N.  Y.  Supreme  Coubt.    General 
Term.    Fifth  Dept. 

John  Thomas,  treasurer  of  Gen- 
esee County,  respt.,  v.  Harriet  E. 
Harmond  et  al.,  appUs. 

Decided  Oct.,  1887. 

The  County  Court  has  no  jurisdiction  or 
power  in  an  action  to  foreclose  a  mort- 
gage upon  an  undivided  interest  in  a 
certain  lot  to  reform  the  instrument 
upon  the  ground  of  an  alleged  mistake, 
so  as  to  make  it  cover  the  whole  interest 
in  the  lot,  and  to  decree  a  foreclosure 
and  sale  accordingly. 

Appeal  from  a  portion  of  the 
judgment  of  the  County  Court. 

Action  to  foreclose  a  mortgage 
upon  the  undivided  one-half  of  a 
lot.  The  complaint  alleged  that  a 
mistake  was  made  in  drawing  the 
mortgage;  that  it  should  have  in- 
cluded the  whole  of  the  lot,  and 
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that  such  was  the  agreement  be- 
fore the  execution  of  the  mort- 
gage, and  prayed  for  a  reformation 
of  the  instrument  and  for  the  sale 
of  the  whole  lot.  Judgment  was 
granted  accordingly.  Defendant 
appealed  from  that  portion  of  the 
judgment  correcting  the  mistake 
and  decreeing  a  foreclosure  and 
sale  of  the  portion  not  covered  by 
the  mortgage,  upon  the  ground 
that  the  court  had  no  jurisdiction 
to  correct  the  mistake  therein, 
and  to  include  in  the  decree  of 
foreclosure  lands  not  embraced 
within  the  mortgage. 

H,  R.  Cone,  for  applt. 

N,  A.  Woodward,  for  respt. 

Held,  That  the  County  Court 
had  no  jurisdiction  or  power  to 
grant  the  equitable  relief  of  re- 
formation of  the  mortgage  in  an 
action  of  foreclosure,  so  as  to  in- 
clude lands  not  embraced  within 
its  terms.  Code  Civ.  Pro.,  §§  340, 
348;  6  N.  Y.,  176.  The  power  to 
foreclose  a  mortgage  cannot  be 
extended  so  as  to  include  equitable 
liens,  like  a  proceeding  to  enforce 
the  payment  of  the  purchase 
money  out  of  lands.  If  the  cor- 
rection of  the  mistake  was  an  inci- 
dent jurisdiction  existed,  other- 
wise not.  So  that  the  whole  con- 
troversy is  narrowed  down  to  the 
question,  whether  that  portion  of 
the  decree  correcting  the  mutual 
mistake  and  adjudging  the  mort- 
gage a  lien  upon  the  whole  lot,  is 
within  the  jurisdiction  of  the 
County  Court  as  an  incident.  *  *  In- 
cident"  is  defined  as  belonging  or 
appertaining  to,  following,  depend- 
ing on  another  thing  as  more 
worthy,   or  principal."     BurrilPs 


Law  Diet.  "In  law,  something 
necessarily  appertaining  to  and 
depending  on  another,  which  is 
termed  the  principal."    Webster. 

It  is  difficult  to  see  how  lands 
not  covered  by  the  mortgage  are 
incident  to  those  which  are.  No 
importance  can  be  attached  to  the 
fact  that  the  mortgage  covers  an 
undivided  part  of  a  lot  or  farm; 
the  remainder  is  no  more  an  inci- 
dent than  a  separate  lot  would  be. 
If  the  original  agreement  provided 
for  the  mortgage  of  several  lots, 
and  by  mutual  mistake  some 
were  omitted,  all  could  be  in- 
cluded in  an  action  to  foreclose 
the  mortgage,  by  showing  the  mis- 
take, if  this  court  has  jurisdiction 
where  an  undivided  portion  was 
omitted.  True,  the  only  change 
would  be  to  increase  the  relief. 
But  if  such  a  result  is  produced  by 
including  other  property,  it  can- 
not be  said  to  be  only  an  incident. 

Avery  v.  Willis,  24  Hun,  548, 
differs  from  this  in  that  there  was 
nothing  to  foreclose  without  a  pre- 
vious correction.  The  same  is 
true  here  in  respect  to  that  portion 
not  covered  by  the  mortgage.  The 
only  distinction  claimed  is  that 
here  there  was  some  land  covered 
by  the  mortgage  of  which  the 
court  had  jurisdiction,  and  that 
this  conferred  power  to  include 
other  lands  as  an  incident.  The 
reasoning  of  that  case  is  decisive 
of  this.  The  complaint  there  was 
dismissed  because  no  lands  were 
embraced  within  it  which  could 
be  foreclosed.  The  same  is  true 
in  this  case  as  to  the  undivided 
one-half,  which  could  not  be  fore- 
closed until  the  mistake  was  cor- 
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rected.  That  was  a  conditiou  pre- 
cedent. It  follows,  therefore,  that 
the  case  in  Hun  is  decisive  of  this 
OQ  principle,  unless  the  fact  that  it 
had  jurisdiction  to  foreclose  a  por- 
tion of  the  lands  embraced  in  the 
complaint  confers  the  right  to  cor- 
rect nlistakes  as  an  incident,  and 
to  include  lands  in  the  decree  not 
covered  by  the  mortgage.  If  this 
view  should  obtain,  there  would 
be  no  limit  to  its  application.  All 
lands  embraced  in  the  original 
agreement,  although  most  of  the 
lots  were  left  out  of  the  mortgage, 
might  be  included  in  the  decree  of 
foreclosure.  It  might  well  be 
claimed  that  the  legislature  should 
confer  power  upon  County  Courts 
to  dispose  of  the  whole  controversy 
in  a  single  action;  but  the  trouble 
is,  it  has  not  been  conferred.  The 
court  below  was  impressed  with 
the  conviction  that  justice  required 
a  disposition  of  the  whole  contro- 
versy in  a  single  action.  Still  the 
question  of  power  must  be  met. 
If  it  was  lacking,  the  grantee 
would  acquire  no  title.  If  there 
was  a  want  of  jurisdiction  of  the 
subject  matter,  the  decree  might 
be  attacked.    70  N.  Y.,  253. 

The  fact  that  the  County  Court 
has  the  same  power  as  the  Supreme 
Court  in  the  foreclosure  of  mort- 
gages is  of  no  importance,  for  that 
court  could  not  decree  the  sale  of 
lands  not  covered  by  the  mortgage 
without  first  correcting  the  mis- 
take. Power  is  conferred  upon 
the  County  Court  to  enforce  spe- 
cific performance,  but  this  does 
not  include  the  correction  of  mis- 
takes,    105N.Y.,  658. 

That  portion  of  the  judgment 


appealed  from  reversed,  with  leave 
to  proceed  in  the  Supreme  Court 
for  relief,  ^tc. 

Opinion  by  Corletty  J.;  Haighty 
J.  concurs;  Bradley y  J.,  dissents. 


PRACTICE.    LACHES. 

N.  Y.  Supreme  C0XJ2T.    General 
Term.    Second  Dept. 

In  re  estate  of  Andrew  Hood. 

Decided  July,  1887. 

A  motion  to  correct  an  irregularity  in  a  de- 
cree must  be  made  promptly  and  before 
taking  other  proceedings  in   the   case. 

Where  the  party  aggrieved  appealed  from 
the  decree  relying  on  such  irregularity 
for  reversal  and  allowed  two  years  to 
elapse  before  making  his  motion,  Held^ 
That  he  was  guilty  of  laches. 

Appeal  from  order  of  surrogate 
denying  motion  to  set  aside  a  de- 
cree made  on  a  proceeding  to  com- 
pel appellant  to  account  as  exec- 
utor on  the  ground  of  irregularity 
in  that  no  findings  of  fact  or  con- 
clusions of  law  were  made  or  filed. 

Appellant  appealed  from  the  de- 
cree, relying  on  such  irregularity 
for  reversal,  and  two  years  were 
allowed  to  elapse  before  making 
this  motion. 

.  Held,  That  assuming  that  a  fail- 
ure to  make  findings  is  an  irregu- 
larity, the  general  rule  is  that  a 
party  aggrieved  must  move 
promptly  and  before  taking  other 
proceedings  in  the  case.  That  ap- 
pellant's conduct  was  gross  laches 
and  ought  not  to  be  encouraged. 

It  is  not  necessary  to  determine 
what  provision  of  the  Code  is  ap- 
plicable to  the  fact  disclosed  on 
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this  motion,  as  we  think,  under  all 
the  circumstances*  it  was  discre- 
tionary with  the  surrogate  either 
to  grant  or  deny  the  motion.  And 
such  discretion  is  not  reviewable 
in  this  court.     41  Hun,  613. 

Order  affirmed,  with  costs. 

Opinion  by  Pratt,  J.;  Barnard^ 
P.J.^  concurs. 


SALE.     DAMAGES. 
N.  Y.   Court  of  Appeals. 
Gray,  respt.,  v.  Walton,  applt. 
Decided  Oct.  28,  1887. 

Plaintiff  purchased  certain  goods  at  auction 
which  were  to  be  delivered  on  payment 
on  or  before  May  1.  The  bill  of  items 
was  wrong  and  plaintiff  offered  to  pay 
the  correct  amount,  but  was  put  off  till 
May  2,  when  the  matter  was  settled,  pay- 
ment made  and  the  money  turned  over  to 
defendant,  the  owner.  Heldy  That  de- 
fendant  was  bound  to  deliver  the  goods 
or  put  them  where  plaintiff  could  get 
them. 

In  an  action  for  refusal  to  deliver  such 
goods  the  measure  of  damage  is  the  value 
of  the  goods  on  the  day  the  delivery 
should  be  made ;  the  price  they  brought 
on  the  sale  may  be  considered,  but  is  not 
strong  evidence  of  the  value,  nor  is  the 
recovery  limited  to  the  purchase  price. 

This  action  was  brought  to  re- 
cover damages  for  the  non- delivery 
of  chattels  purchased  at  an  auction 
sale  of  the  furniture  and  property 
of  a  hotel  in  April,  1S83.  The  terms 
of  sale  did  not  relieve  the  defendant 
from  the  obligation  to  deliver  the 
property  purchased  by  plaintiff, 
unless  he  failed  to  complete  the 
purchase  by  paying  for  and  re- 
moving it  before  May  1.  Plain- 
tiff did  not  pay  for  the  goods  until 
May  2,  but  his  default  was  occa- 


sioned by  the  neglect  of  defendant 
to  correct  a  bill  of  items  in  time  to 
enable  plaintiff  to  comply  with'  the 
terms  of  sale.  It  appeared  that 
two  washing  machines  which 
were  charged  in  the  bill  at  $100 
were  struck  off  for  $50;  that  plain- 
tiff repeatedly  called  upon  the  auc- 
tioneer before  May  1  and  expressed 
his  readiness  to  pay  the  correct 
amount,  but  was  put  off  from  day 
to  day  until  May  2,  when  the  con- 
troversy was  settled  and  plaintiff 
paid  the  bill  to  the  auctioneer,  who 
paid  the  money  over  to  the  defend- 
ant. 

Joseph  A.  Shoudy,  for  applt. 

Jacob  F,  Miller,  for  respt. 

Held,  That  plaintiff  having  of- 
fered to  comply  with  the  terms  of 
sale  was  not  in  default,  and  de- 
fendant having  on  the  2d  of  May 
accepted  payment  was  under  obli- 
gations to  deliver  the  goods  on  the 
premises  or  at  least  to  put  them 
within  the  power  or  under  the  do- 
minion of  plaintiff,  notwithstand- 
ing the  expiration  of  the  period 
for  the  removal  fixed  by  the  con- 
tract.    Story  on  Sales,  §  310. 

Also  held.  That  it  was  not  nec- 
essary for  plaintiff  to  tender  the 
true  amount  due  before  the  1st  of 
May. 

The  court  charged  that  plaintiff 
was  entitled  to  recover  the  value 
of  the  goods  on  the  2d  of  May,  if 
entitled  to  recover  at  all,  and  that 
the  jury  in  determining  the  value 
might  consider  the  price  the  goods 
brought  on  the  sale,  and  he  refused 
to  charge  that  the  recovery  was 
limited  to  the  purchase  price,  or 
that  the  purchase  price  was  strong 
evidence  of  the  value. 
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Held.  That  the  charge  was  cor- 
rect. 42  N.  Y.,  46 ;  20  id.,  499 ;  76 
id.,  124. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff  on 
verdict,  affirmed. 

Opinion  by  Andrews,  J.  All 
concur,  except  RugeVy  Ch.  J.,  not 
voting. 

LIMITATION.    JUDGMENT. 

N.  Y.  Court  of  Appeals. 

In  re  accounting  of  Kendrick, 
admr.  Visscher  et  al.,  exrs., 
respts.j  V.  Wesley,  applt. 

Decided  Oct.  11,  1887. 

Where  a  claim  on  a  judgment  is  barred  by 
the  statute  when  presented  no  acknowl- 
edgment or  new  promise  by  an  adminis- 
trator is  available  to  revive  the  debt 
against  the  other  creditors  or  next  of  kin. 

The  extension  of  eighteen  months  men- 
tioned in  §  508  does  not  apply  to  judg- 
ments. 

A  statement  of  the  claim  in  the  adminis- 
trator's account  accompanied  by  a  state- 
ment that  it  is  disputed  is  not  an  ac- 
knowledgment of  the  debt.  Nor  is  an 
admission  thereof  in  answer  to  a  claim 
by  a  stranger  sufficient  to  rebut  the  pre- 
sumption of  payment. 

Affirming  S.  C,  26  W.  Dig.,  315. 

Upon  the  petition  by  K.  for  the 
settlement  of  his  accounts  as  ad- 
ministrator, one  W.  claimed  a 
preference  as  a  judgment  creditor. 
His  judgment  was  recovered  May 
29,  1863.  The  petitioner's  intes- 
tate died  Jan.  9,  1883.  His  admin- 
istrator qualified  Feb.  9, 1883.  W. 
presented  his  claim  March  27, 1884. 
It  was  not  claimed  that  any  pay- 
ment had  been  made  upon  it,  or 
any  acknowledgment  of  a  continu- 
ing indebtedness  given  before  such 
presentation. 


8.  H.  Randally  for  applt. 

H.  O.  Atwater,  for  respts. 

Held,  That  the  claim  was  barred 
by  the  statute  when  presented,  and 
no  acknowledgment  or  new  prom- 
ise by  the  administrator  would 
have  been  available  to  revive  the 
debt  against  the  other  creditors  or 
the  next  of  kin  of  the  intestate. 
36  N.  Y.,  88. 

By  §  336  of  the  Code  a  judgment 
is  presumed  to  be  paid  and  satis- 
fied after  the  expiration  of  twenty 
years  from  the  time  when  the 
party  recovering  it  was  first  enti- 
tled to  a  mandate  to  enforce  it, 
and  this  presumption  is  conclusive 
except  as  against  a  person  who, 
within  twenty  years  from  that  time 
makes  a  payment  or  acknowledges 
an  indebtedness  of  some  part  of 
the  amoimt  recovered.  The  ex- 
tension of  eighteen  months  men- 
tioned in  §  403  of  the  Code  applies 
only  to  those  sections  following  § 
380,  which  limit  the  time  for  com- 
mencing certain  actions,  and  are 
added  to  the  times  limited  in  those 
sections  for  bringing  the  actions. 
There  is  no  provision  in  the  Code 
which  under  any  circumstances 
extends  the  time  within  which  an 
acknowledgment  or  payment  must 
be  made  in  order  to  have  the 
effect  of  rebutting  the  otherwise 
conclusive  presumption  that  after 
the  lapse  of  twenty  years  a  judg- 
ment has  been  paid  and  satisfied. 

On  Feb.  27,  1884,  the  executors 
of  v.,  the  respondents  here,  pre- 
sented a  petition  that  the  admin- 
istrator be  decreed  to  pay  a  judg- 
ment recovered  by  their  testator 
against  his  intestate  Dec.  29,  1865. 
The  administrator  in  an  answer 
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verified  March  27,  1884,  and  filed 
March  28,  1884,  set  up  that  the 
judgment  recovered  by  the  appel- 
lant on  May  29,  1863,  was  entitled 
to  priority. 

Heldy  That  this  was  insuflScient 
to  revive  the  appellant's  judgment. 
An  admission  or  acknowledgment 
made  under  such  circumKtances  to 
a  stranger  is  not  effectual  to  rebut 
the  presumption  of  payment,  or  to 
revive  a  debt  barred  by  the  statute 
of  limitations.  8  N.  Y.,  362;  9  id., 
85;  98  id.,  217. 

The  administrator's  petition  for 
the  settlement  of  his  accounts  con- 
tained among  the  names  of  persons 
interested  in  the  estate  as  cred- 
itors, legatees,  next  of  kin  or  oth- 
erwise, the  name  of  the  appellant 
as  a  judgment  creditor.  The  peti- 
tion did  not  specify  the  amount  of 
the  judgment,  the  date  of  its  recov- 
ery or  that  any  amount  was  due 
thereon.  The  account  which  was 
verified  the  same  time  as  the  peti- 
tion, set  forth  the  appellant's  judg- 
ment and  stated  the  claim  was 
disputed  by  the  administrator. 

Held,  That  this  did  not  amount 
to  a  written  acknowledgment  of 
the  debt. 

On  the  hearing  before  the  surro- 
gate in  Jan.,  1885,  an  order  was 
made,  on  motion  of  the  adminis- 
trator, amending  the  account  by 
striking  out  the  statement  that  the 
appellant's  judgment  was  a  dis- 
puted claim.  Prior  to  said  motion 
the  respondents  had  filed  objec- 
tions to  the  allowance  of  appel 
lant's  judgment. 

Heldy  That  it  was  out  of  the 
power  of  the  aduiinistrator  at  that 
stage  of  the  proceedings  to  bind 

Vol.  27-No.  14a. 


the  contesting  creditors  by  ac- 
knowledging the  appellant's  judg- 
ment as  a  subsisting  claim. 

Order  of  General  Term,  aflBrm- 
ing  decree  of  surrogate,  affirmed. 

Opinion  by  Rapallo,  J.  All  con- 
cur. 


DEED.     MORTGAGE. 

N.  Y.  Court  of  Appeals. 

Gilbert  v.  Deshon  etal.,  applts., 
Westerfield,  respt. 

Decided  Nov.  29,  1887. 

W.  executed  a  deed  to  D.  of  her  share  in 
certain  land  for  the  purpose  of  enabling 
him  to  raise  money  to  pay  taxes  on  lands 
of  her  husband  held  by  D.  as  security 
for  claims  against  the  husband.  She 
delivered  it  to  her  husband  to  give  to  D. 
She  afterward  fully  paid  said  taxes 
to  D.  Held,  That  the  deed  was  an  equit- 
able mortgage,  and  the  condition  being 
fulfilled  no  title  or  lien  on  the  property 
was  left  in  D. 

This  action  was  for  a  partition 
of  real  property  belonging  to  W. 
in  his  lifetime.  All  of  the  parties 
except  the  appellants  were  de- 
scendants of  W.  The  respondent 
was  allowed  to  come  in  and  defend. 
Her  answer  admits  that  she  exe- 
cuted a  deed  to  the  appellant  of 
her  share  of  the  estate,  which  she 
delivered  to  her  husband,  the  deed 
being  executed  for  the  specified 
purpose  of  enabling  the  appellant 
to  borrow  on  it  enough  to  pay  the 
then  arrearages  of  taxes  on  a  part 
of  her  husband's  real  property  in 
appellant's  hands  and  name,  held 
as  security  for  his  claims  against 
the  respondent's  husband.  Nei- 
ther party  claimed  that  the  con- 
veyance was  absolute.  It  appeared 
that  the  respondent  fully  paid  to 
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the  appellant  the  taxes,  the  pay- 
ment of  which  the  deed  was  exe- 
cuted to  secure. 

N.  C.  Moak,  for  applt. 

Wm.  H.  Secor,  for  respt. 

Held,  That  the  deed  to  appellant 
was  an  equitable  mortgage,  and 
the  condition  thereof  having 
been  fulfilled,  no  title  to  or  lien 
upon  the  property  was  left  in  him; 
that  the  respondent's  husband  in 
the  transaction  with  the  appellant 
stood,  both  in  appearance  and  in 
fact,  as  his  wife's  agent  to  deliver 
the  deed  upon  her  terms  and  in 
accordance  with  her  directions; 
that  the  deed,  although  absolute 
on  its  face,  having  been  given  and 
accepted  as  an  equitable  mortgage, 
it  was  the  duty  of  the  grantee  to 
correctly  ascertain  the  conditions 
on  which  it  was  executed  and  en- 
trusted to  the  husband,  and  the 
grantee  in  accepting  the  deed 
could  not  change  the  conditions 
upon  which  it  was  entrusted  to 
the  husband  for  delivery,  or  safely 
assume  that  he  was  authorized  to 
determine  what  they  should  be. 

Judgment  of  General  Term, 
affirming  judgment  for  respond- 
ent, affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 


PARTIES. 
N.  Y.  Court  of  Appeals. 

The  Merchants'  Loan  &  Trust 
Co.,  applt,,  V.  Clair,  respt. 

Decided  Nov.  29,  1SS7. 

In  this  iiLjtiou  on  a  note  plaitititf  proved  an 
order  appointing  a  receiver  of  its  prop- 


erty  on  the  ground  of  its  insolvency  and 
the  statute  of  New  Jersey  providing  for 
such  appointment  when  any  corporation 
shaU  be  dissolved.  Held.  That  the  action 
could  not  be  maintained  in  the  name  of 
th<)  corporation,  it  appearing  that  it  no 
longer  had  a  corporate  existence. 
Affirming  S.  C,  21  W.  Dig.  517. 

This  was  an  action  upon  a  prom- 
issory note.  Upon  the  trial,  after 
making  a  prima  facie  case  for 
recovery  and  proving  its  due 
incorporation  in  the  State  of  New 
Jersey,  plaintiff  put  in  evidence  an 
order  of  the  Court  of  Chancery  of 
said  State  appointing  a  receiver  of 
its  corporate  property,  which  order 
was  founded  upon  a  petition  alleg- 
ing the  plaintiff's  insolvency,  and 
as  it  had  suspended  its  business 
for  want  of  funds.  This  order 
directed  the  receiver  to  collect  and 
turn  into  money  the  assets  of  the 
corporation  and  pay  the  proceeds 
to  its  creditors.  For  the  apparent 
purpose  of  showing  the  law  which 
authorized  the  order,  plaintiff 
read  in  evidence  the  statute  of 
New  Jersey  providing  for  the  ap- 
pointment of  a  receiver  when 
any  corporation  shall  be  dissolved. 
At  this  point  plaintiff  rested  and 
the  defendant  moved  to  dismiss 
the  complaint,  which  motion  was 
granted. 

John  A,  Mapes,  for  applt. 

Delos  Mc  Curdy,  for  respt. 

Held,  No  error;  that  the  only 
admissible  inference  from  the  evi- 
dence introduced  by  the  plaintiff 
was  that  the  receiver  had  been  ap- 
pointed under  the  New  Jersey  law 
after  or  upon  the  dissolution  of 
the  corporation,  and  that  plaintiff 
had  no  longer  a  corporate  exist- 
ence. 
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Judgment  of  General  Term, 
affirming  judgment  for  defendant, 
affirmed. 

Per  curiam  opinion.    All  concur. 


CREDITOR'S  ACTION. 
MENT. 


PAY- 


N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Joseph  Kittel,  applt.,  v.  Richard 
S.  Jones,  impl'd.,  respt. 

Decided  Oct.  26,  1887. 

Wheie  in  a  creditor's  acti^  to  set  aside 
Gonveyances  made  by  the  debtor  to  sev- 
eral grantees  one  of  said  grantees  settles 
and  obtains  a  discontinuance  as  to  his 
property  on  payment  of  a  sum  of  money 
which  is  not  specifically  applied,  said 
sum  must  be  applied  on  the  plaintiff's 
judgment. 

Appeal  from  order  sustaining 
exceptions  to  referee's  report  and 
directing  the  deduction  of  a  sum 
of  money  from  the  judgment  on 
which  the  action  is  brought. 

Action  brought  by  a  judgment 
creditor  to  set  aside  conveyances 
made  by  the  judgment  debtors. 
Plaintiff  recovered  a  judgment  for 
$618  in  1875,  and  brought  this 
actioQ  against  the  debtor  and  sev- 
eral grantees.  After  judgment 
had  been  obtained  and  reversed  at 
General  Term,  one  of  the  defend- 
ants, H.,  made  a  settlement  v«^ith 
plaintiff,  including  one  piece  of 
the  real  estate  in  controversy,  on 
which  he  paid  the  sum  of  $600, 
which  was  not  specifically  applied 
ou  the  debt  nor  otherwise.  The 
action  was  discontinued  as  against 
him  and  proceeded    against    the 


other  defendants.  An  interlocu- 
tory judgment  was  rendered  de- 
claring the  conveyances  void  and 
directing  the  defendants  to  convey 
to  a  receiver  and  account  for  the 
rents,  and  among  other  things  the 
referee  was  directed  to  take  proof 
whether  any  payment  had  been 
made  on  plaintiff's  judgment  and 
the  amount  due  thereon.  The 
referee  reported  against  the  appli- 
cation of  the  $600  on  the  judg- 
ment. The  court  sustained  the 
exceptions  to  the  report  and  di- 
rected the  deduction  of  said  $600. 

B.  O.  HitchingSy  for  applt. 

Jos.  R.  Angel,  for  respt. 

Held,  No  error.  It  was  not 
necessary  that  the  payment  should 
have  been  avowedly  made  upon 
the  judgment  to  justify  this  dis- 
position of  it,  for  it  was  made  in 
the  action  brought  to  recover  the 
debt  out  of  the  property  of  the 
judgment  debtors.  '  And  this 
money  was  realized  from  one  of 
their  grantees  and  in  eflfect  from 
their  property,  for  it  would  not 
have  been  paid  by  H.  otherwise 
than  to  protect  the  property  they 
had  conveyed  to  him  against  a* 
sale  under  the  judgment.  It  was 
not  requisite  that  the  judgment 
creditor  should  receive  the  money 
directly  from  the  debtors  to  enti- 
tle them  to  insist  on  it  as  a  pay- 
ment. As  long  as  it  was  received 
from  their  grantee  and  for  the  pur- 
pose of  quieting  his  title  to  the 
property  they  had  conveyed  to  him 
that  was  suflBcient.  It  was  the 
object  of  the  action  to  obtain  pay- 
ment of  the  judgment,  and  w^hat- 
ever  sum  was  realized  by  means 
of  the  action  was  so  much  to  be 
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applied  upon  and  deducted  from 
the  judgment.  To  maintain  such 
an  action  a  judgment  is  indispen- 
sably necessary,  and  one  that  has 
not  been  satisfied,  and  it  can  only 
be  maintained  against  the  gran- 
tees of  the  judgment  debtors  for 
the  recovery  of  whatever  may  re- 
main unsatisfied  and  undis- 
charged recovered  by  the  judg- 
ment. This  sum  was  so  much 
realized  by  the  creditor  which  the 
debtors  had  the  right  to  insist 
should  be  applied  toward  the  pay- 
ment of  the  judgment.  Whether 
a  payment  by  a  stranger  will  oper- 
ate as  a  discharge  of  the  indebted- 
ness on  which  it  may  be  made  is  a 
point  that  has  been  left  in  doubt 
by  the  more  recent  consideration 
of  that  subject  in  this  State.  84 
N.  Y.,  543.  But  even  if  it  could 
not  the  principle  is  inappHcable  to 
this  case,  for  this  payment  was 
not  made  by  a  stranger,  but  by  a 
person  against  whom  it  was  in 
sisted  that  the  judgment  should 
be  enforced  so  far  as  he  had  re- 
ceived the  property  referred  to  in 
the  action  from  the  debtors. 

*The  order  directed  the  deduction 
of  a  proportionate  amount  from 
the  allowance  and  charged  plain 
tiff  with  the  referee's  fees.  This 
was  claimed  to  be  error,  and  that 
commissions  of  the  receiver  should 
have  been  deducted. 

Held,  That  the  directions  were 
right.  The  settlement  through 
which  the  $603  was  obtained  pre- 
ceded the  recovery  of  judgment  in 
this  action.  At  that  time  the 
only  obligation  which  plaintiff 
was  entitled  to  enforce  was  the 
original      judgment       recovered 


against  the  debtors  themselves, 
and  this  sum  of  money  was  appli- 
cable alone  to  that  judgment.  Its 
effect  was  to  reduce  it  by  the  sum 
of  $600  and  as  the  allowance  de- 
pended upon  the  amount  of  the 
judgment  in  this  action  which 
was  afterward  directed,  and  would 
have  been  diminished  if  the  pay- 
ment had  been  properly  applied, 
it  was  entirely  right  to  make  the 
deduction  directed.  The  evidence 
and  proceedings  given  upon  the 
hearing  related  to  the  dispute  con- 
cerning the  application  of  this 
$600.  The  other  duties  of  the  ref- 
eree are  of  a  qjuite  formal  charac- 
ter, certainly  requiring  but  little 
time  or  attention,  and  if  a  discrim- 
ination should  have  been  made  as 
to  the  amount  of  fees  applicable  to 
each  of  the  inquiries  the  applica- 
tion for  that  purpose  should  have 
been  brought  to  the  attention  of 
the  court  at  Special  Term.  The 
receiver  was  entitled  to  no  com- 
mission on  this  sum  of  money.  It 
was  not  received  by  him,  and 
could  not  have  been  as  his  ap- 
pointment was  not  made  until 
after  the  money  had  been  paid. 

If  there  were  costs  attending 
the  litigation  that  were  not  recov- 
ered in  the  ultimate  disposition  of 
the  action  that  circumstance  did 
not  confer  on  plaintiff  any  right  to 
divert  the  money  from  the  object 
to  which  the  law  and  justice  of 
the  case  applied  it,  and  that  was 
the  payment  of  so  much  of  the 
judgment  on  which  this  action  de- 
pended. 

Order  affirmed,  with  costs. 

Opinion  by  Daniels^  J.;  Bartlettj 
J.y  concurs. 
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COMMON  CARRIERS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Deft. 

James  H.  Dunham  et  al.,  v.  The 
Boston  &  Albany  RR.  Co. 

Decided  Oct.  26,  1887. 

A  common  carrier  is  not  only  liable  while 
the  property  is  in  course  of  transit,  but 
continues  liable  for  such  a  reasonable 
period  of  time  as  will  enable  the  con- 
signee after  notice  to  effect  the  removal 
of  the  goods  with  reasonable  diligence. 

Motion  by  defendant  for  new 
trial  on  exceptions  ordered  beard 
at  General  Term. 

Plaintiffs  delivered  a  quantity 
of  cases  of  flannels  to  a  railroad 
company  in  New  Hampshire  to  be 
carried  to  a  station  on  defendant's 
line  and  delivered  to  a  dye  works. 
Defendant  received  them  at 
Worcester  from  said  railroad  com- 
pany and  transported  them  to  said 
station  and  notified  the  consignee. 
The  cars  containing  them  were 
placed  on  a  side  track  near  the 
station,  and  the  consignee  imme 
diately  commenced  removing  the 
goods,  using  all  the  trucks  in  his 
employ,  one  double  and  two  single 
ones,  and  continued  doing  so  until 
time  for  knocking  off  work  at 
night,  leaving  a  car  load  and  a 
half  which  they  had  been  unable 
to  remove.  In  the  night  a  fire 
took  place  which  burned  the  sta- 
tion and  one  of  the  cars  which  the 
men  were  unable  to  remove  and 
which  contained  eleven  cases  of 
the  flannels.  In  this  action  for 
said  cases  of  goods  the  court  held 
defendant  liable  and  directed  a 
verdict  for  plaintiffs. 

Miller  &  Macfarlane,  for  deft. 


Kopper  &  JenkSj  for  plffs. 

Held^  No  error.  Ordinarily  and 
generally  it  has  been  held  that  the 
carrier  is  not  only  liable  while  the 
property  may  be  in  the  course  of 
its  transit  or  carriage,  but  that  it 
'continues  to  be  so  for  such  a  rea- 
sonable period  of  time  as  will  en- 
able the  consignee  after  notice  of 
the  arrival  of  the  goods  with  rea- 
sonable diligence  to  effect  their 
removal.  This  is  the  principle  on 
which  the  courts  in  other  States 
have  acted  in  determining  the  ex- 
tent of  the  liability  of  the  carrier. 
And  under  this  principle,  as  the 
consignee  observed  proper  dili- 
gence in  his  endeavors  to  re- 
move the  goods  after  their  arrival, 
and  were  unable  to  do  so  by  the 
observance  of  that  diligence  before 
the  destruction  of  this  residue  by 
the  flre,  defendant  was  properly 
held  liable  for  the  value  of  the 
goods.  This  legal  principle  has 
been  held  to  be,  and  followed  as 
the  law  in  the  State  of  New 
Hampshire  where  these  goods 
were  delivered  to  the  first  carrier 
and  from  which  they  were  re- 
ceived by  defendant.  32  N.  H., 
523.  The  contract  of  the  carrier 
was  there  entered  into,  and  it  was 
under  that  contract  the  goods  were 
transported  from  the  place  where 
they  were  first  delivered  to  the 
place  of  business  of  the  consignee. 
And  the  force  and  effect  given  to 
such  a  contract  of  shipment  and 
carriage  by  this  decision  is  to  sup- 
port the  rule  which  has  already 
been  mentioned.  And  it  has  been 
followed  in  18  Wis.,  345;  27  id., 
5il;  36  id.,  689;  16  Kas.,  333. 
And  so  firmly  settled  has  this  rule 
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been  considered  to  be,  that  in 
Faulkner  v.  Hart,  81  N.  Y.,  413,  it 
was  held  to  control  the  case  of  a 
shipment  in  which  the  goods  were 
to  be  and  were  delivered  in  the  State 
of  Massachusetts,  the  court  as  the 
case  depended  on  the  principles  of 
commercial  law  declining  to  follow 
the  rule  indicated  by  the  decisions 
in  that  State. 

Norway  Plains  Co.  v.  RR.,  1 
Gray,  263;  Rice  v.  Hart,  118 
Maps.,  201,  and  Reed  v.  Richard- 
son, 98  id.,  216,  not  followed. 

Motion  denied  and  judgment  di- 
rected for  plaintiffs. 

Opinion  by  Daniels^  J,;  Van 
Brunt,  P.J.y  and  Brady,  J.,  con- 
cur. 


SPECIFIC  PERFORMANCE. 
TITLE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Sigmund  J.  Seligman,  respt.,  v. 
Jonas  Sonneborn,  applt. 

Decided  Oct.  26, 1887. 

A  mortgage  given  by  B.  was  foreclosed, 
service  on  him  being  made  by  publica- 
tion, and  the  executors  of  the  mortgagee 
purchased  on  the  sale.  It  being  claimed 
that  B.  died  before  the  foreclosure,  the 
executors  again  foreclosed  by  advertise- 
ment against  the  heirs  of  B. ,  satisfied  the 
mortgage  out  of  part  of  the  mortgaged 
property  and  conveyed  the  balance  to 
said  heirs  through  whom  plaintiff  ob- 
tained title.  Held,  That  plaintiff's  title 
was  good. 

Appeal  from  judgment  entered 
on  report  of  referee,  decreeing 
specific  performance  of  a  contract 
for  the  purchase  of  land. 

One  B.  in  1860  executed  a  mort- 
gage on  five  lots  of  land  to  one  C, 


who  in  1862  began  suit  to  foreclose 
the  same.  The  summons  was 
served  on  B.  by  publication.  C. 
died  and  his  executors  were  sub- 
stituted and  bid  in  the  property  on 
the  sale. 

Thereafter  and  in  1868  the  exec- 
utors foreclosed  the  mortgage  by 
advertisement  against  the  heirs  of 
B.,  and  sold  enough  property  to 
satisfy  the  mortgage,  leaving  un- 
sold the  lots  in  question  here,  the 
executors  conveyed  these  lots  to 
said  heirs,  and  subsequently  in  an 
action  of  partition  between  said 
heirs  they  were  sold  to  plaintiff 
who  received  the  referee's  deed 
therefor. 

Defendant  refused  to  accept  a 
deed  for  the  premises  when  ten- 
dered on  the  ground  that  plaintiff 
could  not  convey  a  good  title. 
The  referee  found  that  B.  died  be- 
fore the  commencement  of  the 
foreclosure  action  against  him; 
that  the  judgment  in  said  action 
was  void  and  the  executors  ob- 
tained no  title  thereunder;  that 
the  lots  in  question  are  released 
from  the  •mortgage ;  that  on  the 
death  of  B.  the  title  descended  to 
his  heirs;  that  plaintiff  acquired 
no  title  under  the  judgment  in  the 
action  of  partition,  but  that  he  ob- 
tained a  good  title  from  said  heirs 
by  their  conveyance  to  him  in 
1872. 

Stephen  Pfeil,  for  applt. 

Richard  S.  Newcombe^  for 
respt. 

Held,  That  plaintiff's  title  is 
valid,  even  if  B.  was  not  dead  at 
the  time  of  the  institution  of  the 
C.  foreclosure  suit,  for  the  execu- 
tors had  the  right  to  become  pur- 
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chasers  at  the  sale  under  the  judg- 
ment in  that  action,  20  Hun,  537, 
and  could  afterward  convey  a 
good  title  to  their  grantees.  95  N. 
Y.,  65.  And  if  B.  died  before  the 
foreclosure  suit  was  begun,  as  has 
been  found  by  the  referee,  the  land 
was  subsequently  released  from 
the  obligation  of  the  mortgage  by 
virtue  of  the  foreclosure  by  adver- 
tisement, in  which  it  did  not  be- 
come necessary  to  sell  these  prem- 
ises in  order  to  realize  the  whole 
amount  due,  and  the  title,  there- 
fore, was  in  the  heirs  of  B.  unen- 
cumbered by  the  mortgage  when 
they  conveyed  the  land  to  plain- 
tiff. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bartlett,  J.;  Van 
Brunt,  P. J.,  and  Brady,  J.,  con- 
cur. 


LIMITATIONS.     ACKNOWL- 
EDGMENT. 

N.  Y.  Court  op  Appeals. 

Manchester   et  al.,   respts,,   v. 
Braender,  applt. 

Decided  Nov.  29,  1887. 

When  one  person  delivers  to  another  or- 
ders on  a  third  person  to  pay  money  to 
the  one  to  whom  they  are  given  when 
certain  work  has  been  performed,  such 
orders  constitute  an  acknowledgment  in 
writing  of  the  debt  within  the  statute  of 
limitations  and  continue  the  debt  for  six 
years  from  their  date. 

Where  the  party  giving  such  orders  by  his 
own  act  in  abandoning  the  work  prevents 
the  payment  of  the  orders  he  thereby 
leaves  himself  subject  to  the  obligation 
of  paying  the  debt. 

This  action  was  brought  to  re- 
cover for  masons'  building  mate- 


rials sold  by  the  plaintiffs  to  the 
defendant.    It  appeared  that  de- 
fendant had  entered  into  a  con- 
tract with  one  H.  to  do  the  plas- 
tering  work   on    certain    houses 
which  H.  was  building.     Plain tiflf 
delivered  the  materials  to  H.  un- 
der a  verbal   agreement.      They 
were  to  be  paid  for  in  cash.    A 
portion  was  paid  for  and  in  June, 
1876,    there    remained  unpaid    a 
balance  of  $1,058.85.     About  this 
time  H.  became  embarrassed  and 
abandoned  the  work.    To  secure 
the  plaintiffs  defendant  gave  them 
three  orders  in  writing  directed  to 
H. ;  one  requested  H.  to  pay  plain- 
tiffs  $120  when    certain   of   the 
buildings  in  question  were  patched 
and  to  deduct  the  same  from  de- 
fendant's   account    according   to 
contract;  another  was  to  pay  them 
$756  as   soon   as    certain  of  the 
buildings  had  the  white  mortar  all 
on  except  patching,  and  another 
was  for  $160  when  said-  buildings 
were  patched.    A  few  days  after 
defendant  abandoned  his  work  un- 
der the  contract  and  the  orders 
were  never  paid.     It  was  proved 
orally  that  defendant  owed  plain- 
tiffs the  amounts  specified  in  said 
orders,  and  that  they  were  given 
to  secure  payment  of  the  debt. 

Philip  L,  Wilson,  for  applt. 

David  Thurston^  for  respts. 

Held,  That  the  orders  consti- 
tuted an  acknowledgment  in  writ- 
ing of  the  debt  within  §  110  of  the 
Code,  and  continued  the  debt  for 
the  period  of  six  years  from  that 
date. 

The  promise  to  be  inferred  from 
the  orders  was  not  conditional  in 
the  sense  that  the  debt  was  to  be 
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paid  only  oiit  of  the  fund  in  the 
hands  of  the  drawee.  At  most  there 
was  an  appropriation  of  that  fund 
for  the  payment  of  the  debt,  18 
N.Y.,  558;  66  id.,  352;  that  as  de- 
fendant by  his  own  act  in  abandon- 
ing the  contract  with  H.  prevented 
the  payment  of  the  orders,  he  left 
himself  subject  to  the  general  obli- 
gation of  payment  resting  upon 
all  debtors. 

A  writing  in  order  to  constitute 
a  sufficient  acknowledgment  of  a 
debt  to  take  it  out  of  the  statute 
must  recognize  an  existing  debt 
and  should  contain  nothing  incon- 
sistent with  an  intention  on  the 
part  of  the  debtor  to  pay  it.  Oral 
evidence  may  be  resorted  to  as  in 
other  cases  of  written  instruments 
in  aid  of  the  interpretation.  Oral 
evidence  is  admissible  to  identify 
the  debt  and  its  amount,  or  to  fix 
the  date  of  the  writing  relied  upon 
as  an  acknowledgment  when  these 
circumstances  are  omitted,  73  N. 
Y.,  189;  3  Tyrw.,  450;  3  Bingham 
N.  C,  883,  or  to  explain  ambigui- 
ties.    1  Smith's  L.  Cases,  960. 

When  one  delivers  to  another 
an  order  on  a  third  person  to  pay 
a  specified  sum  of  money  to  the 
person  to  whom  the  order  is  given, 
the  natural  import  of  the  transac- 
tion is  that  the  drawee  is  indebted 
to  the  drawer  in  the  sum  men- 
tioned in  the  order,  and  that  it  w^ts 
given  to  the  payee  as  a  means  of 
paying  or  securing  the  payment  of 
his  debt.  It  implies  the  relation 
of  debtor  and  creditor  between  the 
parties  to  the  extent  of  the  sum 
specified  in  the  order,  and  a  wil- 
lingness on  the  part  of  the  debtor 
to  pay  the  debt.    The  transaction 


may  be  consistent  with  a  different 
relation  and  another  purpose,  but 
in  the  absence  of  explanation  that 
is  its  natural  and  ordinary  mean- 
ing.    1  N.  Y.,  3Y7. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs  on 
report  of  referee,  affirmed. 

Opinion  by  AndrewSy  J.  All 
concur. 


BANKS.    CEETIFICATION. 

N.  Y.  Court  of  Appeals. 

Lynch,  respt.,  v.  The  First  Nat. 
Bk.  of  Jersey  City,  applt. 

Decided  Oct.  18,  1887. 

Where  a  bank  certifies  a  check  drawn  to 
the  maker  or  order  while  still  in  his  i>os- 
session,  such  certification  operates  as  a 
promise  to  pay  it  on  presentation  bearing 
the  drawer's  indorsement,  and  the  bank 
cannot  be  made  liable  to  a  third  party 
thereon  by  a  transfer  of  the  check  with- 
out such  indorsement. 

This  was  an  action  to  recover 
the  amount  of  a  check  which  was 
delivered  to  plaintiff  by  one  W.  in 
payment  for  a  diamond.  The 
check  was  dated  Jersey  City,  Jan. 
1,  1883,  and  was  payable  to  the 
maker  or  order.  It  was  certified 
by  the  defendant,  at  the  request 
of  the  drawer,  while  still  in  his 
possession  and  while  he  had  funds 
in  the  bank. 

Hamilton  WalliSy  for  applt. 

Abraham  Klingy  for  respt. 

Held,  That  as  there  was  no  evi- 
dence of  a  contract  between  W. 
and  plaintiff  whereby  any  transfer 
of  the  deposit  in  the  bank  was  in- 
tended to  be  made  beyond  that 
which  would  follow  the  mere  de- 
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livery  of  the  check,  this  action 
could  only  be  supported  by  proof 
that  all  of  the  conditions  upon 
which  the  authority  of  the  bank 
to  pay  the  check  was  made  to  de- 
pend had  been  performed,  76  N. 
Y.,  357;  that  the  certification  by 
the  defendant  operated  as  a  prom- 
ise to  pay  the  check  upon  presenta- 
tion at  the  bank  named  bearing 
the  drawer's  indorsement ;  that 
defendant  had  a  right  to  make 
such  a  contract,  limiting  its  liabil- 
ity to  an  order  properly  indorsed 
by  the  drawer  or  his  payee,  and 
the  drawer  had  the  right  to  im- 
pose upon  the  defendant  that  it 
should  only  pay  out  his  money  on 
a  check  indorsed  by  himself  or  its 
payee.  46  N.  Y.,  82;  17  Wend.,  94; 
14  N.  Y.,  623;  19  id.,  125;  28  id., 
425  ;  67  id.,  468  ;  89  id.,  418  ;  100 
id.,  56;  83  id.,  318;  21  id.,  490. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed,  and  new  trial 
ordered. 

Opinion  by  Ruger,  Ch.  J:  All 
concur,  except  Earl,  J.,  not  voting. 


WILL.     CODICIL. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Aaron  Newcomb  et  al,  applts.  v. 
Edwai-d  Webster  et  al,  respts. 

Decided  Oct.  1887. 

WhUe  a  eabsequent  will  does  not  revoke  a 
former  will  onless  it  so  declares,  or  is  in- 
consistent with  it,  there  is  a  different 
rule  of  construction  to  it  and  a  codicil. 

The  latter  is  supplemental  to  and  is  a  re- 
publication of  the  will, and  the  rule  of  con- 
struction requires,  if  it  can  fairly  be  done, 
that  it  be  construed  in  connection  with 
VoL  27— No.  14b. 


the  will,  and  in  harmony  with  its  pro- 
visions; and  the  fact  that  it  contains  a 
residuary  clause  which  covers  all  the 
estate  not  specifically  disposed  of  cannot 
have  the  effect  to  supersede  the  specific 
bequests  and  devises  of  the  will  not  in- 
consistent  with  the  codicil. 

Appeal  from  judgment  entered 
on  decision  of  Monroe  Special 
Term. 

Action  for  the  construction  of 
the  will  and  codicil  of  Angelina  B. 
Walker,  deceased.  It  appears 
that  she  made  her  will  of  date 
April  23,  1881,  and  a  codicil  of 
date  of  May  20,  1884;  that  she 
died  June  7,  1884,  and  both  will 
and  codicil  were  admitted  to  pro- 
bate. By  the  will  she  gave,  1, 
to  her  sister,  Olive  J.  Hatch,  the 
use  during  life  of  a  house  and  lot, 
and  directed  sale  after  her  death, 
and  the  division  of  the  proceeds 
between  persons  named;  2,  to 
Anna  L.  Newcomb  the  use  during 
life  of  another  house  and  lot  sub- 
ject to  the  payment  by  her  of  five 
dollars  monthly  to  another,  and 
directed  a  sale  on  her  death  and 
the  division  of  proceeds  between 
the  children  of  Anna  L.  Newcomb; 
3.  She  directed  the  sale  of  another 
house  and  lot,  and  out  of  the  pro- 
ceeds the  erection  of  a  monument 
on  her  lot  in  Mt.  Hope,  and  that 
S^lOO  be  placed  in  the  hands  of  the 
commissioners  of  the  cemetery  as 
a  perpetual  fund,  the  income  of 
which  to  be  expended  to  keep  the 
monument  in  repair.  And  that 
the  residue  of  the  fund  produced 
by  the  sale,  after  the  payment  of 
legacies  amounting  to  $1,200,  to  be 
divided  between  several  persons 
named,  among  whom  are  Hubert 
Herrick   and    Emiline    Soper;    4. 
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She  directed  the  sale  of  her  home- 
stead and  the  division  of  the 
avails  between  six  children  of 
George  Walker.  5.  To  Robert  P. 
Newcomb  her  piano,  and  to  five 
nieces  named  all  .her  household 
furniture  and  '^all  the  residuary 
interests  and  estate."  And  nomi- 
nated the  plaintiflf  Aaron  New- 
comb  and  the  defendant  Edward 
Webster  as  executors,  to  whom 
letters  were  afterward  issued. 

By  the  codicil  commencing  as 
follows;  *'I  *  *  *  do  make,  pub- 
lish and  declare  this  first  codicil 
to  my  last  will  and  testament, 
hereby  revoking  so  much  of  said 
will  and  testament  as  is  inconsis- 
tent with  the  provisions  of  this 
codicil,"  testatrix  gave  as  follows: 
1,  to  the  commissioners  of  Mt. 
Hope  $100,  as  a  perpetual  fund, 
the  interest  of  which,  to  be  "an- 
nuallv  expended  to  keep  the  lot  in 
said  Mt.  Hope  belonging  to  my 
late  husband  Robert  Walker  and 
my  brother  Perry  Hodges."  2. 
To  the  Rochester  Home  for  the 
Friendless,  $150.  3.  To  the  Frank 
St.  M.  E.  Church  of  Rochester, 
$500.  4.  To  the  Rochester  Oiphan 
Asylum,  $3D0,  to  be  expended  for 
a  spi'cific  purpose;  5.  To  Hubert 
Herrick  when  arriving  at  the  age 
of  twenty  one  years,  and  if  he 
does  not  live  to  that  age,  to  his 
mother,  §500.  0.  To  her  sister 
Emehne  Soper  and  Olive  Hatch, 
each  §500.  7.  To  the  six  children 
of  George  Walker,  each  §200.  8. 
To  her  nieces,  among  whom  is 
Anna  Newcomb,  all  the  rest,  resi- 
due and  remainder  of  her  estate, 
both  real  and  personal. 

It  appeared  that  after  making 


the  will,  and  before  the  codicil 
was  made,  the  testatrix  had  sold 
the  house  and  lots,  the  use  of 
which  she  had  devised  to  Anna  L. 
Newcomb,  and  the  house  and  lot 
the  proceeds'of  which  she  had  di- 
rected to  be  divided  among  the  six 
children  of  George  Walker.  The 
trial  court  determined  that  the  re- 
siduary and  no  other  clause  of  the 
will  was  revoked  by  the  codicil, 
and  that  all  the  other  provisions 
remained  effectual,  except  those 
disposing  of  the  life  estate  and 
avails  of  the  two  houses  and  lots 
which  were  sold  by  the  testatrix, 
and  that  by  such  sales  those 
clauses  were  revoked.  Plaintiffs 
appeal. 

Turk  &  Bamum^  for  applts. 

Roy  C.  Webster^  for  respts. 

Held,  That  while  a  subsequent 
will  does  not  revoke  a  former  one 
unless  it  so  declares  or  is  inconsis- 
tent with  it,  3  Barb.  Ch.,  158, 
there  is  a  difference  in  the  rule 
of  construction  applicable  to  it  and 
to  a  codicil;  because  the  latter  pur- 
ports to  be  supplemental  to  it  and 
is  a  republication  of  the  will,  while 
the  subsequent  will  may  be  treated 
as  an  independent  testamentary 
instrument,  and  therefore  the  for- 
mer must,  if  it  fairly  can  be  done, 
be  construed  in  connection  with 
the  will,  and  in  harmony  with  its 
provisions;  while  the  subsequent 
will,  not  necessarily  subordinate 
in  its  purpose  to  the  former  will, 
may  be  given  a  more  comprehen- 
sive effect  when  its  provisions  per- 
mit by  way  of  testatnentary  dispo- 
sition of  the  estate  of  the  testator. 
Yet  inconsistency  to  give  it  that 
effect  must  exist  between  the  two 
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wills,  and  the  latter  operates  as  a 
revocation  pro  tanto  only,  when 
the  repugnancy  is  not  coextensive 
with  the  provisions  of  the  former 
will. 

That  in  view  of  the  rule  of  con- 
struction which  is  applicable  and 
must  be  applied  to  a  codicil,  the 
fact  that  it  contains  a  residuary 
clause,  which  covered  all  the 
estate  not  specifically  disposed  of, 
cannot  have  the  effect  to  super- 
sede the  specific  devises  and  be- 
quests of  the  wiU,  not  in  terms  in- 
consistent with  the  codicil.  In 
this  view  of  the  case  there  seems 
to  have  been  no  error  in  the  con- 
clusion of  the  trial  court. 

Judgment  affirmed. 

Opinion  by  Bradley^  J.;  Smith, 
P.J.J  and  ChildSj  J.,  concur. 


TOWNS.     BRIDGES.     NEGLI- 
GENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Reuben   E.   Phillips,   applt,  v. 
The  Town  of  Macedon,  resjyt. 

Decided  Oct.,  1887. 

In  an  action  against  a  town  to  recover  for 
injuries  sustained  by  the  fall  of  a  wooden 
bridge,  caused  by  the  breaking  of  a  de- 
cayed or  rotten  cord  or  stringer,  it  was 
shown  that  the  bridge  wafi  in  an  unsafe 
and  dangerous  condition  and  had  been 
so  for  some  i)eriod  of  time ;  but  it  ap- 
peare  i  that  the  highway  commissioners 
employed  an  expert  to  examine,  inspect 
and  test  the  bridge,  its  cords,  stringers 
and  beams,  and  that  he  made  such  exam- 
ination a  few  days  before  the  accident, 
in  their  presence,  and  pronounced  the 
bridge  safe  and  sound.  Heldf  That  as  it 
Wdu  apparent  from  the  evidence  that  if  a 
proper  examination  had  been  made  and 
the  proper  tests  applied  the  defect  would 
have  been  discovered,  the  jury  were  war- 


ranted in  coming  to  the  conclusion  that 
the  expert  and  commissioners  failed  in 
this  particular,  and  that  the  town  was 
liable. 

Appeal  from  order  setting  aside 
verdict  and  granting  a  new  trial. 

Action  to  recover  damages  occa- 
sioned by  the  fall  of  a  wooden 
bridge,  over  which  plaintiff  was 
driving  in  a  buggy,  the  horse  going 
on  a  walk.  There  was  a  span  of 
sixty  feet ;  width  of  roadway, 
twelve  feet.  There  were  two  cords 
or  stringers  eight  by  twelve  inches, 
and  each  thirty  feet  in  length, 
which  together  spanned  the 
stream.  On  top  of  these  stringers 
there  was  an  upper  cord  or  strain- 
ing beam.  These  cords  were  held 
up  by  six  needle  beams,  sustained 
as  in  the  ordinary  truss  bridge. 
One  of  these  string  pieces  or  cords 
broke  at  a  point  from  eight  to 
twelve  feet  from  the  northeast 
abutment  of  the  bridge,  directly 
over  the  northerly  needle  beam. 
The  cord  that  broke  was  of  hem- 
lock timber,  and  there  was  some 
evidence  that  it  was  originally 
poor  timber.  Witnesses  who  ex- 
amined it  immediately  after  the 
accident  testified  that  the  north- 
erly end  of  the  broken  cord  for 
twelve  feet  was  rotten,  with  the 
exception  of  a  shell  of  sound  tim- 
ber one  inch  in  thickness  upon 
three  sides  of  it.  Upon  the  lower 
side  it  was  decayed  to  the  surface. 
There  was  a  small  knot  in  the  in- 
side of  the  timber  at  the  place 
where  it  broke. 

The  bridge  stood  about  twelve 
years.  One  witness,  G.,  testified 
that  he  was  in  swimming  under 
the  bridge  a  year  before  the  acci- 
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dent  and  discovered  that  the  sill 
was  rotten;  it  was  decayed  about 
twelve  feet  from  the  shore;  that 
the  bridge  was  boarded  on  both 
sides,  and  standing  off  with  a  side 
view  you  could  not  see  the  rotten 
places.  A  witness  testified  that 
he  repaired  the  bridge  three  years 
before  the  accident,  Mr.  Gage,  one 
of  the  road  commissioners  assist- 
ing him;  Gage  said  that  he  didn't 
think  the  bridge  would  last  over 
three  years,  and  that  there  would 
have  to  be  a  new  one  ;  it  was 
spoken  of  while  the  commissioners 
were  there;  it  was  said  the  bridge 
was  in  bad  shape;  it  sagged  in  the 
middle  four  or  five  inches. 

Defendant  showed  that  an  ex- 
pert inspected,  examined  and 
tested  the  bridge  a  few  days  before 
the  accident  and  pronounced  it 
safe.  He  testified  as  to  the  man- 
ner in  which  he  tested  the  bridge 
— tapping  and  pounding  the  cords 
and  beams,  boring  the  needle 
beams,  etc.  The  jury  found  for 
plaintiff. 

J.  Oillette,  for  applt. 

John  H.  Camp,  for  respt. 

Heldy  That  the  evidence  was 
sufficient  to  show  that  the  bridge 
at  the  time  it  fell  was  in  an  unsafe 
and  dangerous  condition,  and  that 
it  was  no  defense  to  the  town  that 
an  expert  had  been  employed  to 
examine  and  test  the  bridge  a  few 
days  before  the  accident  and  had 
pronounced  it  sound  and  safe. 

Much  of  the  evidence  given  on 
the  part  of  plaintiff  was  contro- 
verted by  defendant,  making  it  a 
question  for  the  jury  to  determine 
the  reliability  of  the  evidence.  It 
became  a  question  of  fact  whether 


defendant  was  guilty  of  negli- 
gence in  not  repairing  the  brioge, 
unless  the  fact  that  the  high- 
way commissioners  caused  the 
bridge  to  be  inspected  a  few  days 
before  the  accident  by  a  competent 
person,  who  thought  it  was  in  a 
safe  condition,  is  any  defense. 

If  the  testimony  of  plaintiff's 
witnesses  be  tine,  the  end  of  the 
cord  that  broke  was,  for  eight 
to  twelve  feet  from  the  abutment, 
with  the  exception  of  a  shell  an 
inch  thick,  entirely  decayed  and 
rotten.  The  expert  says  that  he 
applied  certain  tests  and  did  not 
discover  the  cord  was  rotten. 
There  was  considerable  proof  that 
the  timber  was  in  such  a  condition 
that  if  the  tests  which  he  said  he 
made  had  been  applied  its  true 
condition  would  have  been  dis- 
closed. He  said  that  he  examined 
the  bridge  from  below  and  did  not 
discover  any  evidence  of  decay. 
If  the  witness  G.  recollected  the 
facts  correctly,  the  expert  must 
have  failed  to  get  a  view  of  the 
cord  from  below.  The  commis- 
sioners were  present  and  wit- 
nessed this  examination  of  the 
bridge  by  the  expert.  One  of  them 
testified  that  there  would  have 
been  no  trouble  in  boring  into  the 
stick  and  ascertaining  if  it  was 
rotten.  He  saw  the  expert  bore 
into  the  needle  beams  to  see  if  they 
were  unsound  and  that  he  neglect- 
ed to  subject  the  cord  to  the  same 
test.  It  is  apparent  that  the  ex- 
amination given  the  bridge  by  the 
expert  did  not  disclose  its  defective 
condition,  and  the  jury  evidently 
came  to  the  conclusion  that  if  a 
proper  examination  had  been  made 
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its  true  condition  would  have  been 
discovered,  and  that  the  expert 
and  the  commissioners  failed  to 
make  such  examination.  14  Hun, 
179;  U  N.  Y.,  125;  40  Hun,  192. 

The  jury  concluded  that  the 
commissioners  failed  to  come  up 
to  their  standard  of  duty  as  estab- 
lished by  these  adjudications.  If 
they  had  no  funds  with  which  to 
make  repairs,  it  was  their  duty  to 
close  the  bridge.    5  Hun,  612. 

A  new  trial  will  not  be  granted 
upon  the  ground  that  the  verdict 
is  against  the  evidence.  63  Barb., 
21;  64  id.,  299;  16  Hun,  415;  23  W. 
Dig.,  375. 

Order  reversed. 

Opinion  by  Lewis,  J. ;  Smith , 
P.J.y  Barker  and  Bradley y  JJ., 
concur. 


LEASE.    TEIAL. 

N.  Y.  Superior  Court.    General 
Term. 

Charles  Edwards,  respt.,  v. 
Alexander  McLean,  applt. 

Decided  Nov.  21,  1887. 

When  a  lease  is  executed  in  counter  parts, 
by  one  of  which  the  house  is  to  be  let ''  to 
be  furnished  substantially  as  it  now  is,'* 
and  by  the  other,  '*  to  be  furnished  as  it 
now  is/'  the  word  "  substantially  '*  will 
be  implied  in  the  latter. 

That  the  house  let  was  infected  when  the 
term  began  is  no  defense  to  action  for 
rent,  it  appearing  that  the  infection  oc- 
curred after  after  the  lease  was  made, 
without  the  landlord's  fault,  and  there 
being  no  special  covenant  by  him. 

Appeal  from  judgment  and  from 
order  denying  motion  for  new 
trial. 

Action  for  rent  of  a  dwelling 
house  let  by  plaintiff  to  defendant. 


By  the  lease  in  plaintiff's  posses- 
sion the  house  was  let  "to  be  fur- 
nished substantially  as  it  now  is.'* 
By  the  counterpart  in  defendant's 
possession  "it  was  let  to  be  fur- 
nished as  it  now  is." 

At  the  time  of  making  the  lease 
the  house  was,  to  the  knowledge 
of  both  parties,  occupied  by  a  ten- 
ant of  plaintiff. 

C.  F.  McLean,  forapplt. 

W.  Edwards,  for  respt. 

Held,  That  by  legal  implication 
the  counterpart  held  by  defendant 
expresses  what  is  expressed  by 
the  word  "substantially"  in  the 
lease  held  by  plaintiff. 

One  of  the  defences  to  the  action 
was  that  the  requisite  amount  of 
furniture  was  not  in  the  house. 

On  the  trial,  both  sides  litigated 
this  question.  At  the  close  of 
plaintiff's  case  defendant  moved 
for  a  dismissal  of  the  complaint. 
At  the  close  of  the  proof  on  both 
sides,  the  judge  submitted  that 
question  to  the  jury  upon  the  evi- 
dence given  on  both  sides  with 
the  instruction,  requested  by  de- 
fendant, "that  if  the  jury  believe 
that  the  house  as  offered  to  the 
defendant,  June  1,  1885,  was  not 
furnished  substantially  as  it  was 
when  the  lease  was  executed,  they 
must  find  for  defendant."  No  re- 
quest for  a  direction  of  a  verdict 
for  defendant  was  made. 

Held,  That  defendant  could  not 
complain  of  the  disposition  of  the 
case,  because  at  the  time  of  the 
motion  to  dismiss  plaintiff  had 
made  out  a  case  for  the  jury ;  and 
because  the  submission  to  the  jury 
was  acquiesced  in  by  defendant. 

Another  defense  was  that  the 
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premises  had  been  infected;  this 
was  overruled. 

Held^  No  error;  it  appearing 
that  the  infection  occurred  without 
plaintiff's  fault  long  after  the 
making  of  the  lease,  though  be- 
fore the  term  began,  and  there 
being  no  covenant  as  to  the  fitness 
of  the  premises  for  occupation  as 
a  dwelling. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Freedman,  J.;  Sedg- 
wick^ Ch.  J.y  concurs;  TriiaXy  J., 
dissents. 


WILL.      DESCENT. 

N.  Y.  Superior  Court.    General 
Term. 

Benjamin  Webb  et  al.,  admrs., 
V.  David  B.  Sanford. 

Decided  Nov.  21,  1887. 

When  the  wiU  gives  to  a  devisee  a  life  estate 
in  real  property  with  a  limited  power  of 
disposition,  e,  g.,  among  the  devisee's  re- 
lations, upon  the  death  of  such  devisee 
without  any  exercise  of  this  power  the 
heirs  of  the  testator  hold  the  fee  free  of 
the  power. 

On  construction  of  the  provisions  of  the 
will  in  question,  Held,  That  it  did  not 
vest  a  fee  in  testator's  wife  (the  devisee), 
but  only  a  life  estate  with  a  limited 
power  of  disposition. 

Questions  submitted  to  the  court 
upon  agreed  state  of  facts  under  § 
1279,  Code  of  Civil  Procedure. 

One  Benjamin  Webb  made  and 
published  his  last  will  dated  June 
11,  1840,  in  due  form  of  law  to 
pass  real  estate.  By  this  will  he 
gave  his  wife  all  his  household 
furniture  and  certain  other  prop- 
erty,, and  the  use  and  improve- 
ment of  all  his  real  estate  during 


her  natural  life  for  her  support. 
If  that  should  not  be  sufficient  she 
was  to  take  so  much  of  said  real 
estate  as  necessary  for  her  support. 
He  then  directed  that  one- third  of 
his  real  estate  be  at  the  disposition 
of  his  wife  for  distribution  among 
her  own  relatives.  The  remain- 
ing two-  thirds  of  his  real  estate 
he  gave  and  bequeathed  to  certain 
of  his  relatives  who  were  named 
in  the  will,  and  then  directed 
that  at  the  decease  of  his  wife 
his  real  estate  be  sold  and  divided 
and  paid  over  as  above  directed. 
Said  will  was  duly  admitted  to 
probate  on  cr  about  the  23d  day 
of  Sept.,  1840.  The  wife  of  said 
Webb  survived  him,  and  did  not 
die  until  1870.  She  died  intestate, 
without  having  made  any  disposi- 
tion among  her  relatives  of  the 
one  third  of  said  testator's  real 
estate  referred  to  in  said  will. 

The  question  which  is  submitted 
to  the  court  is  as  follows:  Did  the 
one-third  of  the  real  estate  of  the 
said  Webb  as  to  which  the  said 
will  provided  as  follows:  *'It  is 
my  will  that  one-  third  of  my  real 
estate  be  at  the  disposal  of  my 
wife  for  distribution  among  her 
own  relatives,"  the  widow  of  said 
testator  having  died  without  mak- 
ing any  distribution  of  the  same, 
descend  to  the  heirs  of  the  said 
Webb,  the  testator  above  named  I 

Henry  B.  B.  Stapler ,  for  pljQfs. 

Charles  W.  Dayton^  for  deft. 

Heldy  That  while  it  is  well  set- 
tled that  a  valid  executory  devise 
cannot  at  common  law  be  limited 
after  a  fee,  upon  the  contingency 
of  the  non- execution  of  an  abso- 
lute power  of  disposition  vested  in 
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the  first  taker,  it  is  to  be  noticed 
that  the  first  taker  under  the  will 
of  Mr.  Webb  did  not  have  an  abso- 
lute power  of  disposition.  Her 
power  of  disposition  was  limited 
to  the  persons  therein  named, 
namely,  her  relatives;  and  a  dis- 
position made  otherwise  than 
among  her  relatives  would  have 
been  illegal  and  void.  For  this 
reason  this  will  does  not  fall  with- 
in the  rule  laid  down  by  the  Court 
of  Appeals  in  Van  Home  v.  Camp- 
bell, 100  N.  Y.,  287.  We  are  of 
the  opinion  that  the  will  gave  to 
the  wife  a  life  estate  in  the  prop- 
erty with  a  limited  power  of  dis- 
position, to  be  exercised  by  her  in 
the  method  provided  in  the  will, 
and  that  upon  her  death  before 
any  exercise  of  this  power  of  dis- 
position the  heirs  of  the  testator 
held  the  fee  freed  from  the  power. 

Judgment  for  plaintiffs  for 
amount  mentioned  in  consent. 

Opinion  by  Truax,  J.;  Sedg- 
wick, Ch,  t/.,  and  Freedman^  J., 
concur. 


NEGLIGENCE. 

N.  Y.  Superior  Court. 
Term. 


General 


Daniel  Eades,  applt.,  v.  Heman 
Clark  et  al.,  respts. 

Decided  Nov.  21,  1887. 

In  an  action  for  damages  for  injuries 
caused  by  the  falling  of  a  rock  from  the 
roof  of  a  tunnel  in  which  plaintiff  was  at 
the  time  employed  by  defendants;  the 
contractors  engaged  in  the  construc- 
tion thereof,  alleged  to  be  due  to  defend- 
ants' negligence,  the  only  evidence  as  to 
plaintiff's  freedom  from  negligence  was 
his  own  testimony  to  the  effect  that  he 


could  not  say  whether  he  had  or  had  not 
noticed  the  peculiar  and  dangerous  con- 
dition of  that  portion  of  the  roof  which 
fell  upon  him.  Held^  That  the  complaiiit 
was  properly  dismissed,  the  burden  of 
showing  his  own  freedom  from  negligence 
resting  upon  plaintiff. 

Appeal  from  judgment  dismiss- 
ing the  complaint. 

Action  for  damages  alleged  to 
have  been  caused  by  defendants' 
negligence.  It  appeared  that  de- 
fendants were  contractors  en- 
gaged as  such  in  the  construction 
of  the  new  acqueduct  for  the  sup- 
ply of  water  to  New  York  City  ; 
that  plaintiflf  was  employed  by 
them  upon  said  work,  and  that  the 
duties  of  his  employment  called 
him  in  and  out  of  a  certain  tunnel, 
then  in  progress  in  the  course  of 
said  work  ;  that  while  so  engaged 
in  said  tunnel  plaintiff  was  injured 
by  the  falling  of  a  loose  piece  of 
rock  from  the  roof  of  the  tunnel. 

It  also  appeared  that  the  pe- 
culiar and  dangerous  condition  of 
the  roof  had  been  noticed  by  others 
prior  to  the  happening  of  the  ac- 
cident. 

Plaintiff  contended  that  defend- 
ants were  negligent  in  not  tim- 
bering said  roof  and  otherwise. 
The  only  evidence  on  the  point  of 
plaintiff's  freedom  from  contribu- 
tory negligence  was  his  own  testi- 
mony to  the  effect  that  he  could 
not  say  whether  he  had  or  had  not 
noticed  the  peculiar  and  dangerous 
condition  of  that  portion  of  the 
roof  that  fell  on  him. 

W,  T.  Daniel  and  R.  Sewell,  for 
applt. 

E'  T.  Lovatt  and  Homer  A.  NeU 
soriy  for  respts. 

Held,  That  the  complaint  was 
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properly  dismissed.  The  burden 
of  proving  his  own  freedom  from 
negligence  is  as  much  a  part  of 
plaintiff's  case  as  is  the  burden  of 
proving  defendants*  negligence. 
And  if  he  fail  to  prove  either  one 
or  the  other  he  has  not  shown  a 
cause  of  action.  58  N.  Y.,  248;  78 
id.,  480;  84  id.,  66;  92  id.,  658. 

Judgment  affirmed,  with  costs. 

Opinion  by  Truax,  J.;  Sedg- 
wick,  Ch.  J.J  and  Freedman,  J., 
concur. 


CONTRACT. 

N.  Y.  Court  of  Appeals. 

Robinson,  respt.,  v.  Frank, 
applt. 

Decided  Nov.  29,  1887. 

Where  a  contract  provides  for  the  doing  of 
certain  work  on  notice  or  demand,  a  re- 
fusal to  perform  excuses  the  other  party 
from  making  any  demand  or  serving  any 
notice. 

This  was  an  action  upon  a  con- 
tract between  F.  &  G.  for  the 
manufacture  of  certain  machines 
and  brought  by  plaintiff  as  as- 
signee. It  provided  that  in  case 
the  machines  or  a  part  of  them 
were  not  manufactured  and  deliv- 
ered by  F.  as  provided  for  within 
thirty  days  after  notice  in  writing 
from  G.,  that  G.  without  further 
notice  could  at  his  option  collect 
of  F.  four  dollars  for  every  ma- 
chine F.  had  failed  '*to  manufac- 
ture and  deliver  in  conformity  to 
the  provisions  of  this  contract, 
and  any  sum  so  becoming  payable 
shall  be  paid  thirty  days  after  no- 
tice in   writing  is  given  to  said 


F.  and  said  G.  of  the  non-delivery 
of  the  machines  for  which  the 
money  shall  become  payable.  The 
complaint  alleged  that  the  defend- 
ant had  manufactiu-ed  and  deliv 
ered  under  the  contract  only  lOO 
machines;  that  on  Feb.  1,  1881, 
there  was  due  on  account  of  said 
contract  four  dollars  apiece  on 
1,400  machines  undelivered,  viz., 
$5,600;  that  on  March  1,  1881, 
plaintiff,  as  assignee  of  G.,  by  an 
instrument  in  writing  signed  by 
him  and  dated  on  that  day,  duly 
notified  defendant  that  the  time 
for  the  making  of  said  machines 
had  fully  expired,  and  demanded 
of  the  defendant  said  sum  of  $5,- 
600.  It  was  admitted  that  plain- 
tiff never  directed  the  defendant 
to  manufacture  or  ship  any  of  said 
machines,  or  gave  any  order  for 
the  delivery  of  any  of  the  machines 
mentioned  in  the  complaint,  and 
that  no  such  directions  or  orders 
were  given  by  G.  prior  to  the  as- 
signment to  plaintiff  except  for 
100  machines  manufactured.  The 
court  found  that  defendant  ceased 
and  refused  to  manufacture  the 
machines  under  the  contract  and 
so  notified  plaintiff. 

Rogers,  Locke  &  Milhurrij  for 
applt. 

Spencer  Clinton,  for  respt. 

Held,  That  defendant's  refusal 
afforded  ample  excuse  and  justifi- 
cation to  plaintiff  for  his  omission 
to  make  any  further  demands,  or 
to  serve  any  other  notices  than  the 
one  he  served.     69  N.  Y.,  286. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
affirmed. 

Per  curiam  opinion.    All  concur. 
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RECORD.    PRIORITY. 

N.  Y.  Court   of  Appeals. 

Seymour,  respty  v.  McKinstry 
et  al.,  applts. 

Decided  Oct.  11,  1887. 

One  who  claims  rights  as  a  suhsequent  pur- 
chaser under  the  recording  act  must 
plead  and  prove  not  only  that  he  was  a 
purchaser  of  record,  but  that  he  was  a 
purchaser  in  good  faith  and  for  a  valu- 
ble  consideration. 

Sees.  C,  26  W.  Dig.,  578. 

This  was  a  motion  for  a  reargu- 
ment  of  an  appeal  in  the  above 
entitled  action,  decided  by  this 
court  June  7,  1887.  The  action 
was  brought  by  plaintiff  as  vendor 
of  real  estate  against  the  defend- 
ants, one  as  mortgagee  and  the 
other  as  assignee  of  the  mortgage 
given  by  the  vendee  of  the  land. 
The  controversy  is  in  relation  to 
the  priority  of  their  claims.  A 
decision  was  rendered  in  favor  of 
the  vendor's  lien,  which  was  af- 
firmed by  the  Gteneral  Term  and 
by  this  court.  Both  of  the  defend- 
ants appealed.  The  defendant  who 
was  assignee  of  the  mortgage 
moves  for  a  reargument,  claiming 
that  he  was  an  innocent  purchaser 
of  the  mortgage.  His  answer  did 
not  deny  notice  of  plaintiff's 
rights,  and  there  was  no  proof  that 
he  had  not  received  notice.  The 
complaint  did  not  allege  waiver  of 
notice  by  plaintiff,  or  that  the 
assignee  defendant  took  with  no- 
tice. 

Louis  Marshall^  for  motion. 

Jf.  Jf.  Waters  J  opposed. 

Held,  That  the  duty  of  setting 
up  that  he  had  no  notice  and  of 
proving   it    was    upon    the    as- 

Vol.  27- No.  15. 


signee,  and  as  he  did  not  so  plead 
and  had  not  proved  that  fact  the 
judgment  of  the  court  below  was 
properly  sustained.  The  character 
of  ''purchaser*'  under  the  statute 
(1  R.  S.J  756,  §  l)is  an  independent 
one,  and  defendant  to  avail  him- 
self of  it  was  obliged  to  plead  and 
prove  not  only  that  he  was  a  pur- 
chaser of  record,  but  that  he  was 
a  purchaser  in  good  faith  and  for 
a  valuable  consideration. 

A  defendant  who  would  avail 
himself  of  new  matter  as  a  defense 
must  aver  and  porve  it.  3  Paige, 
436;  7  Johns.  Ch.,  65;  6  Wend., 
213;  7  Cow.,  860;  49  N.  Y.,  286. 

Motion  denied. 

Opinion  by  Danforthj  J.  All 
concur. 


MANDAMUS.    POLICE  JUS- 
TICE. 

N.  Y.  Supreme  Cocrt.    General 
Term.    TmRD  Dept. 

The  People  ex  rel.  Newton  A. 
Calkins  v.  The  Board  of  Supervis- 
ors of  Greene  Co. 

Decided  Sept.,  1887. 

Officers  are  required  by  Chap.  841,  Laws  of 
1864,  to  make  a  report  to  the  supervisors 
of  moneys  received  by  them  in  which  the 
county  is  interested  and  this  report  is  a 
condition  of  any  payment  by  the  super- 
visors for  services. 

The  supervisors  had  knowledge  that  a  police 
justice  had  received  such  moneys  and  that 
they  were  not  included  in  his  report  pre- 
sented. Heldy  That  whether  the  police  jus- 
tice had  made  a  proper  dispoei  tion  of  these 
moneys  or  not,  inasmuch  as  he  had  with- 
held them  from  his  report,  the  super- 
visors were  entitled  to  refuse  payment  of 
his  account  and  that  he  was  not  entitled 
to  a  peremptory  mandamus. 

Belator^s  account  as  police  jus- 
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tice  was  rejected  by  defendants 
because  he  bad  made  to  them  a  re- 
port required  by  Chap.  341,  Laws 
of  1864,  which  was  incomplete,  to 
their  knowledge.  Relator  reported 
that  he  had  received  no  money  in 
which  the  town  or  county  had  an 
interest.  He  had  in  fact  received 
$50  from  a  person  accused  of 
grand  larceny.  He  discharged  the 
accused,  it  seems,  upon  the  ground 
that  a  fraud  and  not  a  felony  had 
been  committed.  Relator  applied 
some  of  this  money  for  services 
alleged  to  have  been  rendered  by 
him  to  the  accused  in  a  capacity 
other  than  that  of  a  magistrate. 
He  credited  to  the  county  $20  up- 
on his  fees  and  the  balance  was 
spent  for  charges  against  the  ac- 
'Cused  which  the  relator  assumed. 
This  is  an  appeal  from  a  judgment 
and  order  awarding  relator  a  per- 
emptory mandamus. 

J.  B.  Olney^  for  applt. 

N.  A.  Calkins,  for  relator. 

Hddf  That  as  relator  had  not 
made  his  report  as  required  by 
statute  he  was  not  entitled  to  a 
mandamus.  If  the  accused  had 
not  committed  a  felony  relator 
might  perhaps  have  exacted  this 
fifty  dollars  of  the  accused  to  reim- 
burse the  county  for  expenses  of 
prosecution.  Still  the  practice  is 
not  to  be  commended.  But  this 
money  was  then  presumptively 
money  of  the  county  and  defend- 
ants knowing  he  had  received  it 
and  not  finding  it  in  relator's  re- 
port might  properly  refuse  to  pay 
his  bill.  But  relator  from  this 
sum  paid  a  part  to  himself  for  his 
own  services  rendered,  as  alleged, 
not  as  a  magistrate.    We  gravely 


doubt  whether  he  could  do  this. 
Had  he  made  an  itemized  account 
of  services  some  of  the  items 
might  have  been  rejected  by  de- 
fendants. The  referee  has  found 
that  relator  made  a  proper  appli- 
cation of  the  $50.  We  do  not  now 
pass  upon  this  question.  The 
board  of  supervisors  was  the  au- 
diting body  and  relator  cannot  au- 
dit and  pay  his  own  accounts. 
He  shows  no  clear  right  to  a  man- 
damus. 

Order  reversed  and  writ  re- 
fused. 

Opinion  by  Landon^J.;  Learned, 
P.J.J  and  Williams.  J.,  concur. 


LIMITATION. 
N.  Y.  Court  of  Appeam. 
Price,  respt.,  v.  Mulford,  applt 
Decided  Nov.  29,  1887. 

When  one  receives  money  in  his  own  right 
and  is  afterward  by  evidence  or  constrac- 
tion  changed  into  a  tmstee  he  may  in- 
sist on  the  same  lapse  of  time  as  a  bar. 

In  an  action  for  money  had  and  received, 
fraud  not  being  the  ground  of  action, 
the  statute  of  limitations  is  a  perfect  de- 
fense, although  the  fund  was  received 
under  circumstances  implying  a  trust. 

Reversing  S.  C,  32  W.  EHg.,  74. 

One  P.  while  an  infant  became 
entitled  to  $1,909.13,  being  his 
share  of  the  proceeds  of  land  sold 
in  partition  proceedings  about 
1845.  At  his  death  in  1859  the  fund 
was  in  the  hands  of  the  treasurer 
of  Richmond  County,  and  in  June, 
1883,  the  then  treasurer  of  said 
county  by  direction  of  the  court 
delivered  the  same  to  the  widow 
and  heirs  of  P.  Among  other 
securities  was  a  paper  in  these 
words: 
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RossviLLE,  July  12,  1864. 

This  is  to  certify  that  St.  Patrick 
Boman  Catholic  Church,  Rich-, 
mond,  Staten  Island,  is  indebted  to 
Mr.  D.  Keeley  $1,350  for  work 
performed  on  the  same. 
11,360.  John  Barry,  Pastor. 
Indorsed. 

Please  pay  the  within  to  Messrs. 
Mulf  ord  &  Wandell  or  order. 

Denis  Keelby. 

Other  indorsements  by  the  in- 
dorsees showed  that  they  received 
payments  of  interest  thereon  up 
to  July  12,  186Y,  then  followed  an 
indorsement  made  July  1,  1868, 
viz.: 

"  Please  pay  the  within  amounts 
of  $135.50  and  interest  to  E.  P. 
Barton,  county  treasurer  (App'd 
Jan.  1, 1868).  Mulford  &  Wandell 
per  P.  S.  Wandell." 

In  Sept.,  1883,  plaintiff  who  was 
one  of  the  heirs  of  P.  became  by 
assignment  from  the  widow  and 
the  other  heir  sole  owner  of  the 
certificate.  Wandell  was  county 
treasurer  from  1865  until  some- 
time in  1868,  and  was  a  member 
of  the  firm  of  Mulford  &  Wandell 
from  June,  1862,  to  June,  1869. 
He  was  succeeded  in  office  by  Mr. 
Baxton.  The  indorsement  to  the 
latter  was  made  by  Wandell  and 
in  the  official  book  containing  the 
account  of  court  funds  this  secur- 
ity was  entered.  It  also  appeared 
that  at  the  same  time  the  firm  of 
Mulford  &  Wandell  was  indebted 
to  Wandell  and  the  certificate  was 
charged  to  Wandell  on  the  firm 
books  on  account  of  that  debt. 
There  was  no  evidence  of  any  per- 
sonal participation  on  the  part  of 
Mulford  in  any  of  these  transac- 


tions except  as  it  might  be  im* 
puted  to  him  from  his  connection 
with  Wandell  as  a  partner. 
Plaintiff  claimed  to  recover  on  the 
ground  that  the  money  went  to 
the  benefit  of  the  firm  and  judg- 
ment for  the  amount  was  prayed 
for  as  for  so  much  money  "  had 
and  received  to  and  for  the  use  of 
the  plaintiff."  At  the  close  of 
plaintiff's  case  defendant  Mulford 
asked  for  a  dismissal  of  the  com- 
plaint upon  several  grounds, 
among  others,  that  the  cause  of 
action  did  not  accrue  at  any  time 
within  six  years  next  before  the 
commencement  of  the  action. 
Plaintiff  then  moved  to  amend 
the  complaint  by  adding  in  the 
prayer  for  judgment  after  the  data 
1868  (that  being  the  time  that  the 
cause  of  action  was  alleged  to 
have  accrued)  "  that  the  defend- 
ant be  held  to  have  received  said 
sum  of  money  as  trustee  for  the 
benefit  of  the  plaintiff." 

The  motion  to  dismiss  was  de- 
nied and  that  to  amend  granted. 
The  judge  directed  the  jury  to  in- 
quire whether  Wandell  had  ap- 
plied the  money  to  the  benefit  of 
the  firm,  saying  it  did  not  make 
any  difference  whether  Mulford 
knew  anything  about  it,  he  hav- 
ing the  benefit  of  the  funds  was 
liable. 

Samuel  L.  Mulford^  for  applt. 

Henry  D.  Hotchktss,  for  respt. 

Held,  That  the  action  being  an 
action  for  money  had  and  received, 
and  fraud  not  being  the  ground  of 
the  action,  the  statute  of  limita- 
tion was  a  perfect  defense.  87  N. 
Y.,  160.  It  was  not  less  a  defense 
although  the  fund  had  been  re* 
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ceived  under  circunriBtances  from 
which  the  law  would  imply  a 
trust.  The  case  of  an  express  or 
direct  trust  would  be  different. 

When  one  receives  money  in  his 
own  right  and  is  afterward  by 
evidence  or  construction  changed 
into  a  trustee,  he  may  insist  upon 
the  same  lapse  of  time  as  a  bar.  7 
Johns.  Ch.,  89;  103  N.  Y.,  6Y2. 

Also  held,  That  the  action  not 
being  to  procure  a  judgment  other 
than  for  a  sum  of  money,  subd.  5, 
of  §  382,  Code  Civ.  Pro.,  is  not  ap- 
plicable. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed. 

Opinion  by  Danforth,  J.  All 
concur. 


EXECUTORS.      LIMITATION. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

John  W.  Cramer,  applt.,  v. 
Ossian  BedeD,  admr.,  respt 

Decided  Oct.,  1887. 

Where  a  claim  against  decedent's  estate  is 
presented  to  an  administrator  before  the 
completion  of  the  publication  of  the  no- 
tice for  presentation  of  claims,  and  the 
same  is  rejected,  an  action  thereon  must 
be  commenced  within  six  months  after 
such  rejection,  unless  the  same  is  re- 
ferred as  prescribed  by  the  Code. 

Appeal  from  judgment  entered 
upcm  the  report  of  referee  dismiss- 
ing complaint. 

Action  to  recover  a  claim 
against  the  estate  of  a  deceased 
person.  The  referee  found  as 
facts,  that  after  the  commence- 
ment, but  before  the  completion 


of  the  publication  of  the  notice  to 
creditors  to  present  their  claims, 
and  on  or  about  the  28th  of  Feb., 
1882,  plaintiff  presented  to  defend- 
ant, as  administrator,  a  claim  orac- 
count  against  the  decedent,  the 
whole  of  which  was  claimed  to  be 
due  at  that  time,  containing  the 
same  items  appearing  in  the  bill  of 
particulars  in  this  action,  and  up- 
on which  the  action  was  brought. 
That  such  account  or  claim  was 
disputed  or  rejected  by  defendant 
in  the  month  of  May,  1882,  and 
that  this  action  was  commenced 
on  the  second  day  of  Feb.,  1884. 
As  a  conclusion  of  law,  that  plain- 
tiff's claim  is  barred  by  reason  of 
the  statute. 

Defendant  testified  that  he  re- 
tained Mr.  Bobbins  as  his  attorney 
and  gave  him  all  the  authority 
that  was  necessary  to  enable  him 
to  defend;  and  that  he  gave  Bob- 
bins the  account  soon  after  plain- 
tiff presented  it  to  him. 

Bobbins  testified  that  he  was 
employed  by  defendant  soon  after 
he  was  appointed  administrator; 
that  the  account  was  given  to 
him,  and  shortly  after  the  1st  day 
of  May,  1882,  he  told  plaintiff  that 
he  had  consulted  with  Bedell,  the. 
defendant,  that  they  disputed  and 
rejected  the  account,  and  that  he 
must  bring  a  suit  upon  it  so  as  to 
determine  it  because  defendant 
was  anxious  to  settle  the  estate. 

Martin  Clark,  for  applt. 

E.  C.  Bobbins,  for  respt. 

Held,  That  the  conclusion  of 
the  referee  that  plaintiff's  action 
was  barred  by  the  statute  of  limi- 
tations was  correct,  Code  Civil 
Procedure,  §  1822,    and  that  the 
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evidence,  though  conflicting,  was 
sufficient  to  sustain  the  findings 
of  the  referee. 

Judgment  affirmed. 

Opinion  by  Haighty  J.;  Smithy 
P.  J.y  Barker  and  Bradley ^  JJ.^ 
concur. 


AGRICULTURAL  SOCIETY. 
ELECTIONS. 

N.  Y.  Supreme  Court.    General 
Term.    TraRD  Dept. 

In  re  petition  of  William  M. 
White  et  al. 

Decided  Sept.,  1887. 

Chapter  181,  Laws  of  1871,  empowers  life 
members  of  the  State  Agricultural  So- 
ciety to  vote  by  proxy  at  aU  elections  of 
officers.  At  the  annual  meeting  in  1887 
the  society  passed  a  resolution  *'  that  Jio 
proxy  should  be  voted  on  at  any  meeting 
unless  showing  within  itself  that  it  was 
specifically  intended  to  be  used  at  such 
meeting.*'  .  HeUd  That  the  resolution 
was  repugnant  to  the  statute  and  void. 
Although  a  proxy  was  in  blank  and  was 
filled  out  immediately  before  the  election 
it  is,  in  the  absence  of  any  challenge  by 
the  maker  of  the  power  of  attorney,  good 
and  must  be  counted. 

By  §  3,  Chap.  131,  Laws  of  1871, 
life  members  of  the  New  York 
State  Agricultural  Society  are  en- 
titled to  vote  by  proxy  at  all  elec- 
tions of  officers.  At  an  annual 
meeting  of  the  Society,  held  Jan., 
1887,  a  •  resolution  was  passed 
"  that  no  proxy  shall  be  voted  on 
at  any  meeting  of  this  society  un- 
less showing  within  itself  that  it 
was  specifically  intended  to  be 
used  at  such  meeting."  Under 
this  resolution  proxies  were  re- 
jected. Many  of  those  rejected 
were  in  blank  and  were  admitted 
to  have  been  filled  out    by   the 


holder  at  or  about  the  day  of  the 
election.  If  counted  these  would 
have  changed  the  result.  This 
was  a  motion  to  set  the  election 
aside  and  for  a  new  election.  Be- 
low the  motion  was  denied. 

DeWitt  &  Spoor  J  for  applts. 

N.  C.  Moaky  for  respts. 

Ifeldy  That  the  resolution  was  re- 
pugnant to  thestatuteand  was  void. 
Under  this  statute  any  member 
could  appoint  his  proxy  and  give 
him  unlimited  power  to  vote  at  all 
elections.  If  a  proxy  was  filled 
out  just  before  the  election  the 
maker  of  the  power  of  attorney 
might  challenge  its  completeness. 
24  N.  Y.,  330;  58  id.,  397;  6  Allen, 
305.  But  there  is  no  such  chal- 
lenge from  the  maker  and  the 
presumption,  therefore,  is  that  the 
name  of  the  proxy  was  written  in 
the  blank  by  authority  of  the 
maker.  36  How.  Pr.,  477;  22 
Wend.,  348. 

Order  reversed  and  new  election 
ordered. 

Opinion  by  Landon^  J.; Learned^ 
P.J.y  and  Williams,  J.,  concur. 


HABITUAL  DEUNKARDS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  r&  application  of  Helen  M. 
Hoyt. 

Decided  Oct.  26,  1887. 

An  affidavit  relating  only  to  the  condition 
of  a  person  on  a  single  occasion  is  not 
sufficient  to  show  that  such  person  is  an 
habitual  drunkard. 

Appeal  from  order  denying  mo- 
tion to  vacate  order  for  a  commis- 
sion de  lunatico. 
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This  proceeding  was  brought 
under  Chap.  17,  Tit.  6,  Code  Civ. 
Pro.,  to  procure  an  adjudication 
that  Mary  Irene  Hoyt,  who  was 
the  daughter  of  the  applicant, 
was  an  habitual  drunkard.  The 
only  affidavits  presented  to  show 
that  it  Was  a  case  within  the  stat- 
ute were  those  of  a  physician  who 
had  attended  her  and  of  a  justice 
of  the  peace  that  she  had  been 
charged  with  assault  and  battery 
by  a  servant,  appeared  to  be  crazed 
from  effects  of  liquor,  and  was 
held  to  bail. 

F.  J.  DuptgnaCy  for  applt. 

J.  M.  Van  Cotty  for  respt. 

Per  Curiam.  Disregarding  the 
affidavit  of  Dr.  Milne,  which  we 
must  do  under  the  provisions  of 
§  834  of  the  Code,  the  only  proof 
by  affidavit  that  the  case  presented 
is  one  specified  in  title  6  of  the 
Code  of  Civ.  Pro.  is  that  of  George 
R.  Dutton,  a  justice  of  the  peace 
in  Englewood,  New  Jersey.  This 
affidavit  relates  only  to  one  occa- 
sion and  affords  no  proof  of  the 
fact  alleged  that  the  person  pro- 
ceeded against  is  an  habitual 
drunkard. 

Order  reversed,  without  costs, 
and  order  entered  dismissing  pro- 
ceedings with  leave  to  renew  on 
additional  papers. 


LEASE.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 

Term.    First  Dept. 

Frederick  F.  Ayer  etal.,  admrs., 

et  al.,  respts.y  v.  Eobert  P.  Getty, 

upplt. 

Decided  Oct.  26,  1887. 

Declarations  or  admissions  made  by  a  les- 


see after  the  termination  of  the  lease  in 
an  action  for  the  rent  are  not  competent 
evidence  against  his  surety  on  the  lease. 

Appeal  from  judgment  in  favor 
of  plaintiffs,  entered  on  report  of 
referee. 

Action  against  defendant  as 
surety  on  a  lease.  July  17,  1874, 
J.  C.  Ayer  and  Frederick  Ayer 
leased  to  S.  E.  Getty  certain  prem- 
ises for  the  term  of  two  yeai-s  and 
nine  months  to  be  used  for  stor- 
age purposes  as  public  stores,  for  a 
rental  praportionate  to  the  gross 
receipts  received  by  the  lessee. 
Defendant  was  surety  on  the 
lease.  After  the  termination  of 
the  lease  a  judgment  was  recov- 
ered against  S.  E.  Getty  for  a  bal- 
ance of  rent  due,  which  not  being 
paid  this  action  was  brought  by 
the  administrators  of  J.  C.  Ayer 
and  Frederick  Ayer  to  recover  the 
same  from  defendant.  On  the 
trial  of  this  action  S.  E.  Getty 
having  failed  to  produce  his  books 
in  pursuance  to  notice  and  having 
stated  that  he  did  not  know  where 
they  were,  the  stenographer  on 
the  former  trial  was  allowed  to 
testify  to  admissions  made  by  said 
S.  E.  Getty  on  said  trial  on  Nov., 
1877,  as  to  the  correctness  of  cer- 
tain copies  taken  from  his  books 
of  account;  as  to  corrections  to  be 
made  thereto;  as  to  receipts  from 
sweepings  of  cotton,  and  as  to 
payments  of  rent. 

Menntt  E.  Sawyer^  for  applt. 

James  E,  Chandler^  for  respts. 

Heldy  Error.  In  no  sense  do 
these  admissions  appear  to  have 
been  a  part  of  the  res  gestae  so  as  to 
take  them  out  of  the  rule  laid 
down  in  Patch  v.  Elkins,  65  N. 
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Y.,  489,  where  it  is  expressly  held 
that  while  the  declarations  of  the 
principal  made  during  the  trans- 
action of  the  business  for  which 
the  surety  is  bounS  so  as  to  be- 
come part  of  the  res  gestcR  are 
competent  evidence  against  the 
surety,  his  declarations  made  sub- 
sequently are  not  competent.  It 
is  sought  to  sustain  the  reception 
of  the  declarations  of  the  princi- 
pal in  the  present  case  on  the 
ground  that  they  related  to  the  con- 
tents of  the  lost  books  rather  than 
to  any  acts  of  his  own,  but  some 
of  his  admissions  appear  to  have 
been  independent  of  the  contents 
of  the  books,  or  supplementary 
thereto,  so  as  to  constitute  distinct 
testimony  as  to  facts  which  the 
books  of  themselves  might  not 
disclose.  The  statement  as  to 
sweepings  seems  to  be  of  that 
character. 

Respondent  claims  that  the  facts 
of  this  case  render  the  doctrine  of 
Hatch  V.  Elkins  inapplicable  and 
bring  it  under  the  rule  laid  down 
in  Howe  Machine  Co.  v.  Farring- 
ton,  16  Hun,  591.  The  latter  case, 
however,  is  an  authority  equally 
hostile  to  his  position.  The  decla- 
rations there  held  to  be  admissible 
were  made  by  the  principal  while 
carrying  on  the  very  business  to 
which  the  contract  of  suretyship 
related,  and  consisted  of  admissions 
as  to  the  correctnessof  certain  books 
relating  to  that  business  when 
they  were  exhibited  to  hina.  The 
declarations  were  therefore  said  to 
be  a  part  of  the  res  gestae  and  so 
properly  received  in  evidence. 
But,  says  the  General  Term,  ''it 
would  have  been  otherwise  if  they 


had  been  made  after  the  transac- 
tions were  closed  for  which  the 
surety  was  bound." 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Bartlett,  J.;  Van 
Brunt y  P.J,y  and  Brady ^  J.,  con- 
cur. 


APPEAL. 

N.  Y.  Court  of  Appeals. 

The  Ithaca  Agricultural  Works, 
applt,,  v.Eggleston,  respt. 

Decided  Nov.  29,  1887. 

Where,  on  motion  in  County  Court  for 
leave  to  issue  execution  on  a  judgment 
recovered  in  Justice's  Court  and  tran- 
script filed,  a  claim  was  made  that  plain- 
tiff was  not  the  owner  of  the  judgment 
but  had  assigned  it,  and  the  alleged  as- 
signee was  allowed  to  present  proofs  of 
said  assignment,  Held,  That  it  was  sub- 
stantially a  special  proceeding  and  that 
an  appeal  would  lie  from  the  order  of  the 
County  Court  under  §  1357. 

On  Jan.  17,  1878,  plaintiff  ob- 
tained a  judgment  against  defend- 
ant by  confession  before  a  justice 
of  the  peace  in  Chenango  County 
for  $310.69.  A  transcript  thereof 
was  filed  in  county  clerk's  office 
the  next  day.  In  Sept.,  1883, 
plaintiff's  attorney  noticed  a  mo- 
tion for  leave  to  issue  execution, 
and  in  the  affidavit  upon  which 
the  motion  was  to  be  made,  stated 
the  above  facts  and  also  that  plain- 
tiff was  then  the  owner  of  such 
judgment  and  that  it  was  then 
wholly  unpaid;  that  five  years 
had  elapsed  since  the  judgment 
was  docketed  and  the  transcript 
filed  and  no  execution  had  been 
issued  on  it.  The  motion  was  no- 
ticed for  a  term  of  the  County 


su 


NEW  YORK  WEEKLY  DIGEST. 


Court  and  the  papers  were  duly 
served  upon  the  defendant.  Upon 
the  hearing,  defendant  did  not  ap- 
pear, hut  one  A.  B.  E.  appeared 
hy  counsel  and  raade  an  affidavit 
that  he  owned  the  judgment  hy 
assignment  by  plaintiff  through 
its  general  agent.  The  motion 
was  ordered  to  stand  over,  and 
permission  was  given  to  plain- 
tiff and  A.  B.  E.  to  furnish  further 
evidence  concerning  the  alleged 
assignment.  Pursuant  to  such 
order  plaintiff  and  A.  B.  E.  ap- 
peared before  the  court  on  the  ad- 
journed day  and  each  read  further 
affidavits.  The  defendant  still 
failed  to  appear.  A  reference  to 
take  proof  upon  the  several  issues 
was  ordered,  among  them  those  of 
ownership  and  of  fraudulent  rep- 
resentations made  by  the  contest- 
ant to  the  plaintiff's  general  agent 
to  induce  the  assignment.  The 
referee  found  that  plaintiff  made 
an  agreement  in  writing* to  sell 
the  judgment  to  the  contestant 
upon  certain  tei'ms  and  that  there 
was  no  fraud.  It  did  not  appear 
that  this  agreement  was  ever  car- 
ried out'  but  it  would  seem  never 
to  have  been.  On  a  motion  to 
confirm  the  report  of  the  referee 
the  plaintiff  and  A.  B.  E.  only 
appearing,  it  was  confirmed  with 
$10  costs  and  disbursements  to  be 
taxed  against  plaintiff.  Plaintiff 
appealed  to  the  General  Term  of 
the  Supreme  Court,  where  after 
argument  the  appeal  was  dis- 
missed, as  not  appealable. 

Plaintiff  appealed  to  this  court. 

E.  Countryman,  for  applt. 

Fancher  &  Sewall,  for  respt. 

Heldy  That  an  appeal  would  lie 


upon  the  order  of  the  County 
Court  to  the  Supreme  Court  under 
§  1857  of  the  Code;  this  was  sub- 
stantially a  special  proceeding 
within  the  meaning  of  that  sec- 
tion. 

Kincaid  v.  Richardson,  25  Hun, 
237;  Andrew  v.  Long,  79  N.  Y., 
573,  distinguished. 

As  to  whether  an  ordinary  ap- 
plication to  the  court  in  which  a 
judgment  was  obtained  for  leave 
to  issue  execution  is  a  special  pro- 
ceeding instead  of  a  summary  ap- 
plication in  an  action  after  judg- 
ment, qucere. 

As  to  whether  an  appeal  lies  to 
the  Supreme  Court  from  an  order 
made  by  the  County  Court  in  an 
action  in  which  a  transcript  was 
filed  in  a  Justice's  Court,  qucere. 

Order  of  General  Term,  dismiss- 
ing appeal,  reversed  with  costs, 
and  the  appeal  ordered  to  be  heard 
upon  its  merits  by  the  General 
Term. 

Opinion  by  Peckham^  J.  All 
concur. 


EXCISE.      INJUNCTION. 

N.  Y.  Supreme  Court.    General 
Term.     Fifth  Dept. 

Charles  Standard  et  al.,  respts., 
V.  Carnes  S.  Burtiss  et  al.  impl'd., 
applts. 

Decided  Oct.,  1887. 

An  action  may  be  maintained  by  a  tax- 
payer, under  Chap.  581,  Laws  of  1881, 
against  the  commissioners  of  excise  of  a 
city,  in  a  proper  case  and  with  the  requi- 
site averments  in  the  complaint,  to  en- 
join them  from  compromising,  settling 
or  discharging  a  judgment  obtained  by 
them  for  penalties  imposed  by  the  excise 
law,  which  judgment  had  been  affirmed 
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and  an  appeal  was  pending  in  the  Court 
of  Appeals,  except  upon  full  payment 
thereof ;  and  also  to  restrain  them  from 
removing  their  attorney  of  record  and 
appointing  another  in  his  stead,  in  order 
to  carry  oat  their  plan  or  scheme  to  de- 
fraud the  city. 

Complaint  in  such  an  action  held  sufficient. 

In  such  an  action,  where  the  judgment 
debtors  are  alleged  to  be  planning  and 
attempting  to  settle  and  discharge  the 
judgment  without  paying  it,  etc.,  they 
may  be  made  parties  to  the  action  and 
be  enjoined  from  doing  anything  which 
may  tend  to  accomplish  the  illegal  acts 
alleged. 

Appeal  from  interlocutory  judg- 
ment overruling  demurrer  to  com- 
plaint. 

Action  brought  under  Chap. 
531,  Laws  of  1881.  The  complaint 
substantially  alleged  that  a  former 
board  of  excise  of  Auburn  recov- 
ered a  judgment  for  $1,800  against 
appellants  B.  for  selling  liquor 
without  a  license,  which  judg- 
ment was  affirmed  at  General 
Term  and  an  appeal  therefrom 
was  pending  in  the  Court  of  Ap- 
peals; that  the  amount  of  said 
judgment,  when  collected,  is  to  be 
paid  to  the  treasurer  of  Auburn 
for  the  support  of  the  poor  of  the 
city;  that  defendant  commission- 
ers of  excise  are  taking  steps  to 
change  their  attorney  so  as  to 
carry  out  their  plan  of  discharg- 
ing or  preventing  the  collection  of 
said  judgment  and  the  final  suc- 
cess of  the  action;  that  appellants 
B.  are  engaged  with  said  commis- 
sioners in  such  plans  and  attempt 
of  settlement;  that  said  commis- 
sioners are  planning  with  appel- 
lants to  compromise  the  judgment 
for  a  nominal  sum,  with  the 
avowed    purpose    of    settling    a 

Vol.  37— No.  15a. 


doubtful  litigation,  when  in  point 
of  fact  their  sole  and  only  purpose 
is  to  favor  and  benefit  said  appel- 
lants and  to  enable  them  to  accom- 
plish their  scheme.  That  said 
commissioners  are  seeking  to  re- 
move their  attorney  and  to  substi- 
tute another  in  his  stead,  as  their 
attorney  does  not  favor  their 
plans;  that  their  conduct  is  illegal 
and  improper,  and  if  they  succeed 
in  consummating  their  plans  ir- 
reparable injury  will  be  done  to 
the  city  and  its  taxpayers.  That 
appellants  are  pecuniarily  re- 
sponsible and  the  judgment  col- 
lectible. Prayer  for  injunction  to 
restrain  defendants  from  doing 
any  of  the  acts  complained  of,  and 
from  settling  or  discontinuing  the 
action  or  discharging  the  judg- 
ment, except  upon  full  payment 
thereof;  that  defendant  commis- 
sioners be  enjoined  from  changing 
their  attorney;  that  in  case  a  set- 
tlement has  been  consummated 
and  the  judgment  satisfied,  that 
the  same  be  vacated;  and  that  said 
commissioners  be  required  to  in- 
demnify the  city  out  of  their  own 
property  by  reason  of  any  loss 
arising  by  their  acts  aforesaid,  etc. 

J.  D.  Teller,  for  applts. 

F.  S.  White,  for  respts.   . 

Held,  That  the  complaint  set 
forth  a  good  cause  of  action  under 
the  statute. 

It  appears  that  the  commission- 
ers of  excise  were  about  to  cancel 
the  judgment  mentioned  in  the 
complaint  upon  payment  of  a  sum 
much  less  than  its  face,  for  the 
purpose  of  favoring  such  debtors 
at  the  expense  of  the  taxpayers  of 
the  city,  whom  they  officially  rep- 
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resented,  and  because  they  were 
opposed  to  the  enforcement  of  the 
excise  law.  Said  judgment  was 
sustained  by  the  court  of  last  re- 
sort. 103  N.  Y.,  136.  The  stat- 
ute seems  to  govern  this  case,  and 
authorizes  an  action  to  restrain 
the  commissioners  from  wasting 
the  property  of  the  city.  Chapter 
531,  Laws  of  1881. 

Courts  will  not  restrain  officials 
from  exercising  discretionary 
powers  in  good  faith;  when,  how- 
ever, they  threaten  an  abuse  of 
that  discretion  they  may  be  en- 
joined.    19  Barb.,  166. 

The  complaint  charges  that  de- 
fendant commissioners  are  about 
to  do  an  act  in  gross  violation  of 
law  and  of  their  duties  as  such 
officers,  in  order  to  shield  appel- 
lants from  the  just  consequences 
of  their  violation  of  laws.  In  such 
case  it  is  proper  to  enjoin.  90  N. 
Y.,  410. 

Only  defendants  Burtiss  appeal, 
and  it  is  claimed  that  the  action 
will  not  lie  against  them  as  they 
are  not  acting  or  attempting  to  act 
officially,  nor  in  behalf  of  the  city. 
The  complaint  alleges  that  they 
are  acting  with  the  commissioners 
in  their  illegal  proceedings,  and 
they  are  planning  and  attempting 
to  settle  and  discharge  the  judg- 
ment without  its  payment.  If 
the  court  has  the  power  to  enjoin 
the  commissioners  from  consum- 
mating the  illegal  acts  alleged,  it 
may  enjoin  appellants  from  doing 
anything  which  may  tend  to  ac- 
complish the  improper  acts.  They 
are  directly  interested  in  the  pro- 
posed action  of  their  co-defend- 
ants and  are  entitled  to  be  heard 


on  the  trial  before  a  decree  is 
made.  Hence  it  is  proper  to  unite 
them  as  defendants.  Code,  §  447; 
Barb,  on  Parties,  326,  482;  10 
Wall.,  563-4. 

There  is  but  one  cause  of  action 
stated  in  the  complaint.  The  re- 
lief sought  is  a  perpetual  injunc- 
tion restraining  defendants  from 
settling  or  discharging  the  judg- 
ment before  it  is  paid  in  full,  and 
from  substituting  attorneys.  One 
of  the  contemplated  acts  of  the 
commissioners  alleged  is  an  at- 
tempt to  substitute  another  attor- 
ney in  order  to  consummate  their 
designs.  These  allegations  do  not 
constitute  two  causes  of  action. 
The  relief  demanded  seems  to  be 
contemplated  by  the  act  of  1881; 
still  if  relief  prayed  for  is  not  war- 
ranted by  the  alleged  facts,  a  de- 
murrer for  that  reason  will  not 
lie.  13  Abb.,  195;  Moak's  Plead- 
ings, 279,  766. 

Judgment  and  order  affirmed. 

Opinion  by  Lewis,  J.;  Smith, 
P.J.,  Barker  and  Bradley,  J  J., 
concur. 


HIGHWAYS. 

N.  Y.  Supreme  Court.    General 
Term.     Fifth  Dbpt. 

Isaac  Hampton,  respt,  v.  Mar- 
tin S.  Hamsher,  applt. 

Decided  Oct.,  1887. 

Plaintiff  was  a  resident  of  the  town  of  O. 
and  lived  upon  a  farm  a  portion  of  which 
was  situated  in  the  adjoining  town  of  N., 
but  was  assessed  in  respect  to  the  whole 
farm  in  the  place  of  his  residence.  In 
1886»  the  commissioDers  of  highways  of 
O.  in  apportioning  the  amount  of  high- 
way labor  chargeable  against  him,  f<^- 
lowed  the  last  assessment  roll  of   the 
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towH)  and  included  that  portion  of  his 
fann  lying  in  the  town  of  N.  Held, 
That  BB  the  whole  farm  was  borne  upon 
the  la»t  assessment  roll  of  the  town  of  O. . 
it  was  the  dnty  of  the  commissioners  in 
making  their  apportionment  of  highway 
labor  to  follow  that  roll  and  to  assess 
pUintifP  according  thereto. 

Appeal  from  judgment  of  Coun- 
ty Court  reversing  justice's  judg- 
ment. 

Action  to  recover  pay  for  three 
day's  services  performed  upon  the 
highway.  Plaintiff  was  a  resi- 
dent of  the  town  of  Ossian,  living 
upon  a  farm  lying  partly  in  that 
town  and  partly  in  the  town  of 
Nunda.  The  whole  of  the  farm 
was  assessed  for  town,  county  and 
State  purposes  in  Ossian.  In  1885, 
defendant,  as  commissioner  of 
highways,  in  apportioning  the 
amount  of  highway  work  charge- 
able against  plaintiff  in  the  road 
district  in  which  he  lived  in  Ossian, 
included  that  portion  of  his  farm 
in  Nunda,  following  the  last  as- 
sei^sment  roll  of  Ossian.  It  was 
contended  by  plaintiff  that  defend- 
ant exceeded  his  jurisdiction. 

Ch(xs.  J.  Bissellf  for  applt. 

J.  M.  McNair  and  R.  T.  Wood, 
for  respt. 

Held^  That  as  plaintiff  was  an 
inhabitant  of  the  town  of  Ossian 
and  the  whole  farm  appeared  upon 
the  last  assessment  roll  of  that 
town,  he  was  properly  assessed 
therefor  on  account  of  highway 
labor  in  Ossian,  notwithstanding 
a  portion  of  the  farm  was  lying  in 
the  town  of  Nunda. 

The  Revised  Statutes  provided 
that  when  the  line  between  two 
towns  divides  a  farm,  the  same 
should  be  taxed,  if  occupied,  in 


the  town  where  the  occupant  re- 
sides ;  if  unoccupied,  each  part 
shall  be  assessed  in  the  town  in 
which  the  same  shall  lie.  1  E.  S., 
389,  §  4.  This  provision  is  general, 
and  not  necessarily  limited  to 
town,  county  or  State  taxes,  but 
covered  highway  taxes  as  well. 
This  section  was  amended  by 
Chap.  287,  Laws  of  1871,  which 
was  repealed  by  Chap.  855,  Laws 
of  1872,  the  effect  of  which  was  to 
repeal  the  entire  provision.  33 
Hun,  279;  37  id.,  214;  67  N.  Y., 
109.  But  the  original  section  was 
restored  by  Laws  of  1886,  Chap. 
315.  It  thus  appears  that  when 
this  assessment  was  made  the  pro- 
vision of  the  Revised  Statutes  was 
not  in  force;  still  plaintiff  acqui- 
esced in  the  assessment  of  his 
whole  farm  in  Ossian. 

Sections  19  and  24  of  the  Rev. 
Stat.,  (1  R.  S„  505,  606)  prescribes 
the  duties  of  highway  commis- 
sioners in  assessing  highway 
labor.  Under  Subd.  3  of  §  24,  the 
work  is  to  be  apportioned  upon 
the  estate,  real  and  personal,  of 
every  inhabitant  of  the  town,  as 
the  same  shall  appear  by  the  last 
assessment  roll  of  the  town.  De- 
fendant did  follow  the  last  assess- 
ment roll  in  apportioning  plain- 
tiff's highway  labor,  and  as  that 
part  of  plaintiff's  farm  lying  in 
Nunda  was  borne  upon  the  assess- 
ment roll  of  Ossian,  he  was  prop- 
erly assessed  for  that  land  in  the 
town  of  Ossian  for  highway  labor. 
Section  19  does  not  in  terms  limit 
the  assessment  to  lands  in  the 
town,  butonly  to  thepersons  own- 
ing land  therein.  Section  22  has 
reference   to   non-resident  lands, 
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and  does  not  authorize  an  assess- 
ment of  plaintiff's  land  in  Nunda, 
as  it  was  not  non-resident  land, 
but  a  portion  of  the  farm  upon 
which  he  lived.  Besides  this  sec- 
tion gives  no  power  to  the  com- 
missioners of  highways  to  assess 
the  value  of  the  lot,  for  the  value 
must  be  the  same  as  was  fixed  by 
the  last  assessment  roll  of  the  town . 
Commissioners  of  highways  in 
Nunda  could  not  value  the  lot, 
neither  could  they  get  its  value 
from  the  last  assessment  roll,  for 
it  was  not  borne  upon  the  assess- 
ment roll  of  that  town. 

Section  1,  Chap.  107,  Laws  of 
1832,  and  §  1,  Chap.  154,  Laws  of 
1835,  were  enacted  when  1  Rev. 
Stat.,  389,  §  4,  was  in  force,  and 
must  be  considered  in  connection 
with  it,  and  when  so  considered  it 
is  apparent  that  there  is  no  con- 
flict, and  that  the  lands  mentioned 
in  these  sections  mean  other  lands 
in  the  town  owned  by  an  individ- 
ual which  he  occupies  for  the  pur- 
pose of  cultivation,  either  in  per- 
son or  by  his  servant  or  agent,  but 
upon  which  he  does  not  live. 

The  provisions  of  Chap.  770, 
Laws  of  1866,  to  the  effect  that 
highway  tax  upon  land  shall  be 
worked  out  in  the  district  in  which 
the  land  is  situated,  should  also  be 
read  in  connection  with  said  §  4. 
We  do  not  think  that  this  chapter 
repeals  or  modifies  that  section. 

Plaintiff's  lands  were  not 
omitted  lands  within  the  provis- 
ions of  §  6  of  Chap.  431,  Laws  of 
1837,  for  they  were  in  fact  borne 
upon  the  assessment  roll.  All  of 
these  provisions  were  enacted 
whilst  said  §  4  was  in  force,  which 


we  have  referred  to  for  the  pur- 
pose of  determining  the  proper 
construction  of  these  several  pro- 
visions. These  various  enact- 
ments are  a  part  of  the  system  de- 
vised by  the  legislature  for  the 
purpose  of  assessing  property  and 
maintaining  the  expenses  of  the 
State,  county  and  local  govern- 
ment, of  which  the  management 
of  highways  forms  a  part.  The 
system  was  intended  to  be  harmo- 
nious and  uniform,  and  we  cannot 
believe  that  it  was  intended  that 
farms  intersected  by  town  lines 
were  to  be  assessed  in  one  town 
for  one  purpose  and  in  another 
town  for  another  purpose. 

56  Barb.,  380;  31  id.,  138,  are 
distinguishable,  yet  they  are  au- 
thority for  holding  that  the  com- 
missionei'S  of  highways  in  appor- 
tioning the  highway  labor  must 
follow  the  last  assessment  roll  in 
determining  the  amount  of  labor 
to  be  assessed  to  each  resident  of 
their  town. 

Judgment  of  County  Court  re- 
versed. 

Opinion  by  Haighty  J.;  Corlett, 
Ji,  concurs.  Bradley,  J.,  not  vot- 
ing. 


JURORS. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Henry  Rankin,  respt.,  v.  Augus- 
tus Nelson,  applt 

Decided  July,  1887. 

To  sustain  a  motion  for  a  new  trial  on  the 
ground  of  misconduct  on  the  part  of  a 
jury  the  applicant  must  show  some 
irregularity  or  misconduct  by  which  he 
was  prejudiced. 
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The  mere  fact  that  a  penQp  has  been  sub- 
poBiiaedas  a  witneflsdoesnot  disqualify 
him  as  a  juror,  and  there  is  no  reason 
for  the  disclosure  of  that  fact  on  his 
examination  as  to  his  state  of  mind  on 
the  merits. 

Appeal  from  order  granting  a 
new  trial. 

The  action  was  tried  and  re- 
sulted in  a  verdict  for  defendant. 
Plaintiff  moved  for  a  new  trial  on 
the  ground  of  misconduct  of  one  of 
the  trial  jurors,  which  motion 
was  granted.  The  juror  was  sub- 
poenaed as  a  witness  by  defend- 
ant's attorney  to  prove  the  value 
of  hay  and  grain  and  the  expense 
of  keeping  cows,  was  paid  his 
fees,  but  does  not  appear  to  have 
been  called  or  sworn;  it  did  not 
appear  that  he  had  any  interest 
in  the  case  or  knowledge  of  the 
facts,  or  that  he  as  a  juror  took 
any  active  part  in  favor  of  either 
party,  the  jury  being  unanimous 
from  the  time  they  retired.  Two 
other  jurors  were  challenged  and 
did  not  sit  and  were  afterward 
called  as  witnesses,  and  it  is 
claimed  that  a  peremptory  chal- 
lenge was  lost  by  the  misconduct 
of  one  of  them. 

Clarence  H.  Frost,  for  applt. 

E.  C.  Niely  for  respt. 

Heldy  That  no  sufficient  cause 
was  shown  for  setting  aside  the 
verdict.  To  sustain  a  motion  for 
a  new  trial  on  the  ground  of  mis- 
conduct on  the  part  of  a  jury  the 
applicant  must  show  some  irregu- 
larity or  misconduct  by  which  he 
is  prejudiced.  It  does  not  appear 
that  he  would  have  challenged 
either  A.  or  S.  if  his  challenge 
had  remained  to  him,  and  the  fact 
that  they  had   been    subpcBnaed 


as  witnesses  did  not  disqualify 
them  to  sit  as  jurors.  It  does  not 
follow  that  because  a  person  is 
subpoenaed  as  a  witness  he  is  prej- 
udiced in  favor  of  the  party  re- 
quiring his  services. 

Per  Dykman,  J.— Juroi-s  have 
always  been  competent  witnesses 
for  either  party  in  the  common 
law  courts,  and  there  was  no 
reason  for  the  disclosure  of  the 
fact  of  his  subpoena  by  the  juror 
when  he  was  interrogated  respect- 
ing the  state  of  his  mind  in  re- 
lation to  the  merits  of  the  case. 

Oitler  reversed,  with  $10  costs. 

Opinions  by  Pratt  and  Dykman^ 
JJ.;  Barnard,  P.  J,,  concurs. 


FORECLOSURE.     SURPLUS. 

ASSESSMENTS. 

N.  Y.  Court  op  Appeals. 

Day,  respt.  y  v.  The  Town  of  New 
Lots,  applt. 

Decided  Oct.  11,  1887. 

Plaintiff  paid  his  bid  on  forecloeure  and 
the  surplus  was  deposited  with  the  clerk. 
Defendant  obtained  a  portion  of  it  for  an 
assessment  on  the  property  which  was 
subsequently  adjudged  void.  Plaintiff 
sued  to  recover  said  money,  claiming  to 
be  the  owner  thereof.  His  only  proof  on 
that  subject  was  that  he  had  paid  a  sub- 
sequent valid  assessment.  Held,  That 
the  action  could  not  be  maintained;  that 
the  surplus  belonged  to  the  mortgagor, 
and  that  plaintiff's  right  to  be  reimbursed 
for  the  payment  of  the  valid  assessment 
not  being  presented  or  determined,  and 
the  real  party  in  interest  not  being  rep- 
resented, it  was  unnecessary  to  raise  the 
objection  by  answer. 

The  General  Term  cannot  base  a  reversal 
on  facts  neither  proved  before  nor  found 
by  the  trial  court  and  of  which  it  could 
have  no  legal  information. 
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This  action  was  brought  by 
plaintiff,  a  purchaser  at  a  fore- 
closure sale,  who  alleged  in  his 
complaint  that  he  paid  the  amount 
of  his  bid  to  the  referee  by  whom 
the  sale  was  made;  that  said  ref- 
eree made  the  payments  directed 
by  the  decree  of  foreclosure  to 
be  made  and  a  surplus  was  depos- 
ited by  him  by  order  of  the  court 
with  the  county  clerk ;  that  on 
Feb.  1,  1874,  defendant's  collector 
received  $2,197.82  of  said  moneys 
from  said  clerk,  which  sum  he  ap- 
plied on  a  warrant  held  by  him  for 
the  collection  of  an  assessment  for 
grading  Atlantic  avenue,  which 
was  subsequently  adjudged  to  be 
illegal  and  void;  that  said  sum 
was  received  by  and  applied  to  the 
uses  of  the  defendant;  that  $1,- 
499.93  of  said  sum '  'belonged  to  and 
was  and  still  is  property  of  plain- 
tiff, and  was  so  taken  and  received 
without  the  knowledge  or  consent 
of  the  plaintiff  and  without  any 
notice  to  him."  The  admissions  of 
the  answer  left  the  question  as  to 
the  ownership  of  the  surplus 
moneys  the  only  material  issue  of 
fact  presented  by  the  pleadings. 
The  only  evidence  given  by  plain- 
tiff as  to  the  ownership  of  the  sur- 
plus moneys  was  that  he  had  paid 
a  subsequent  valid  assessment  for 
the  same  property,  No  motion 
was  made  by  plaintiff  to  amend 
his  complaint,  or  to  conform  the 
pleadings  to  the  proof,  and  there 
was  no  claim  or  suggestion  of  a 
right  to  recover  upon  any  cause  of 
action  except  that  presented  by 
the  complaint.  The  trial  court 
held  that  plaintiff's  proof  failed  to 
make  out  a  cause  of  action;  that 


he  had  showji  no  title  in  or  to  the 
surplus  moneys  and  dismissed  the 
complaint. 

D.  D.  Whitney,  for  applt. 

Mathew  fliate,  for  respt. 

Held,  No  error;  that  the  surplus 
moneys  belonged  to  the  mortgagor, 
or  the  owner  of  the  equity  of  re- 
demption, 83  N.  Y.,  100;  that 
plaintiff's  equitable  right  to  be  re- 
imbursed for  the  payment  of  the 
valid  assessment  by  him  not  hav- 
ing been  presented  by  the  plead- 
ings, or  determined  by  the  trial 
court,  and  the  real  party  in  inter- 
est not  having  been  represented 
in  the  htigation,  it  was  unneces- 
sary to  raise  the  objection  by  an- 
swer as  required  by  the  Code,  §§ 
488,  498,  499,  as  a  party  can  only 
be  required  to  plead  as  to  the 
causes  of  action  stated  in  the  com- 
plaint. 

Judgments  must  be  rendered  in 
accordance  with  the  allegations 
and  proofs  of  the  parties.  25  N. 
Y.,  266. 

It  was  competent  for  the  court 
rendering  the  judgment  in  the 
foreclosure  action  to  direct  the 
land  to  be  sold  free  of  all  liens, 
taxes  and  assessments  thereon,  or 
subject  thereto,  or  it  may  require 
them  to  be  paid  out  of  the  pro- 
ceeds of  the  sale,  under  such  terms 
and  conditions  as  it  may  prescribe. 
The  General  Term  of  the  Supreme 
Court  may  not  base  a  reversal  of  a 
judgment  rendered  by  the  trial 
court  upon,  facts  neither  proved  be- 
fore nor  found  by  it,  and  of  which  it 
could  have  no  legal  information. 

While  an  appellate  tribunal  may 
under  certain  circumstances  per- 
mit a  record   not  introduced  in 
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evidence  in  a  court  below  to  be 
produced  upon  the  argument  be- 
fore it,  this  is  allowed  only  for  the 
purpose  of  sustaining  a  judgment 
and  never  for  the  purpose  of  re- 
versing one.  62  N.  Y.,  639 ;  69 
id.,  254. 

AppeUate  tribunals  are  required 
in  reviewing  judgments  rendered 
upon  a  trial  before  a  court  or  ref- 
eree to  indulge  all  reasonable  pre- 
sumptions in  support  of  them,  and 
to  assume  that  they  considered  all 
the  evidence  in  a  case  and  came 
to  a  conclusion  adverse  to  the  ap- 
pealing party  thereon,  when  it  is 
necessary  to  support  the  judgment 
rendered.  10  N.  Y.,  116;  42  id., 
484. 

The  money  was  received  by  de- 
fendant in  Feb.,  1874.  This  action 
was  brought  in  Jan.,  1884: 

Held  That  it  was  barred  by  the 
statute  of  limitation. 

Order  of  General  Term,  revera- 
ing  judgment  dismissing  com- 
plaint, reversed,  and  judgment 
affirmed. 

Opinion  by  RugeVy  Ch.  J.  All 
concur. 


SHIPPING.    NUISANCE. 

N.  Y.  Supreme  Court.    General 
Term.    TmRD  Dept. 

William  H.  Van  Norden  et  al., 
applts.y  V.  Clinton  Bobinson,  respt. 

Decided  Sept.,  1887. 

Defendants  steamboat  was  lying  at  a  dock 
when  its  boiler  exploded  and  injured 
plaintifTs  steamboat  which  was  at  the 
same  dock.  It  appeared  that  the  boiler 
which  exploded  was  in  good  condition. 
No  negligence  was  shown  upon  the  part 
of  defendant  or  his  servants  and  no  cause 
for  the  explosion  could  be  discovered. 


But  it  further  appeared  that  the  boat 
had  no  government  license  and  the  cap- 
tain and  engineer  had  none.  Hdd^  That 
irrespective  of  the  question  of  negligence, 
-  the  running  of  the  boat  in  defiance  of 
these  statutes  was  to  maintain  a  nuisance 
and  that  plaintifP  could  recover. 

Appeal  from  judgment  for  de- 
fendant entered  upon  report  of  a 
referee. 

Action  for  damages  done  plain- 
tiff's steamboat  by  the  explosion 
of  the  boiler  of  defendant's  steam- 
boat. Plaintiff's  steamboat  had  a 
license  and  its  officers  were  licensed 
when  the  explosion  took  place. 
Defendants'  steamboat  had  no  li- 
cense upon  that  day  nor  had  its 
engineer  nor  captain.  Both  boats 
ran  on  the  Hudson  river.  They 
were  at  a  dock  about  fifty  feet 
apart  and  had  been  lying  there 
some  hours.  Up  to  1  a.  m.  de- 
fendant's engineer  was  in  charge. 
There  was  then  a  fire  under  the 
boiler  and  about  fifty  pounds  of 
steam.  After  the  engineer  left 
the  fireman  took  charge.  The  ex- 
plosion took  place  about  2:40  a.  m. 
The  actual  cause  of  the  explo- 
sion is  not  known.  The  referee 
found  that  the  boiler  was  in  good 
condition  and  the  engineer  capa- 
ble. The  referee  reported :  "I  do 
not  find  that  this  explosion  was 
caused  by  the  negligence  or  want 
of  ordinary  care  or  prudence  on 
the  part  of  the  defendant  or  any 
of  his  employees,  *  *  *  but 
the  same  was  occasioned  by  some 
mysterious  cause  not  so  explained 
by  proof  that  I  can  find  the  imme- 
diate cause."  The  referee  found 
that  employment  of  the  boat  with- 
out a  license  was  in  violation  of  §§ 
4417,  4418,  4427  and  4499,  U.  S.  R. 
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S. ;  that  the  engineer's  employ- 
ment was  in  violation  of  §  4438. 
He  also  found  that  one  of  two 
safety  valves  was  unlawfully 
loaded. 

J.  C.  Ormsbyj  for  applts. 

E.  L,  Fursman,  for  respt. 

Held,  That  the  decision  of  the 
referee  was  erroneous.  Where 
one  does  an  act,  which  is  in  its 
consequences  injurious,  he  is  liable 
irrespective  of  negligence.  81  N. 
Y.,  52;  51  id.,  224;  18  id.,  79;  29 
id.,  591;  23  Wend.,  446.  Storage 
of  gunpowder  in  a  densely  popu- 
lated place,  however  carefully  it 
may  be  kept,  is  a  nuisance.  80  N. 
Y.,  579.  The  Penal  Code,  §  385, 
declares  a  public  nuisance  to  con- 
sist, among  other  things,  ^'in  un- 
lawfully doing  an  act  or  omitting 
to  perform  a  duty  which  act  or 
omission  in  any  way  renders  a 
considerable  number  of  persons 
insecure  in  life  or  the  use  of  prop- 
erty." Poison  must  be  labeled.  6 
N.  Y.,  409;  92  id.,  490.  One  keep- 
ing a  vicious  dog,  knowing  it  to 
be  such,  is  liable.  73  N.  Y.,  196. 
Similar  principles  are  estabhshed 
by  the  cases.  140  Mass.,  106;  104 
id.,  64.  To  navigate  the  Hudson 
river  with  an  uninspected  boiler 
was  to  maintain  a  nuisance. 

The  referee  has  held  substan- 
tially that  navigation  by  this  boiler 
was  not  a  nuisance  because  the 
boiler  was  good  and  in  good  con- 
dition. Where  is  the  evidence  of 
this  ?  The  boiler  was  blown  into 
fragments  with  terrific  force.  An 
inspection  might  have  shown  the 
boiler  deficient.  Such  a  statute 
must  be  obeyed.  19  Wall.,  137; 
23  N.  Y.,  42;  34  Moak's  Eng.  Reps., 


199.  No  dhe  knows  and  no  one 
now  can  know  what  such  an  in- 
spection would  have  disclosed. 
And  at  any  rate  the  burden  is  on 
defendant  to  show  that  his  failure 
to  comply  with  the  law  did  not 
contribute  to  the  result. 

Defendant  cites  cases  to  show 
that  the  doing  of  an  act  in  viola- 
tion of  an  ordinance  whereby  a 
third  party  without  fault  upon  his 
part  is  injured  is  evidence  of  neg- 
ligence, but  not  necessarily  negli- 
gence. But  in  the  case  of  a  stat- 
ute it  seems  to  be  negligence.  45 
N.  Y.,  660;  36  id.,  132;  64  id.,  535; 
111  U.  S.,  228.  If  it  can  be  seen 
that  non  compliance  with  a  statute 
or  ordinance  has  nothing  to  do 
with  the  accident,  it  is  immaterial. 
But  how  can  that  be  said  here  ?  If 
the  boiler  had  not  been  used  there 
could  have  been  no  explosion,  and 
we  know  that  it  was  unlawful  to 
use  the  boiler  as  it  was.  The  case 
seems  to  come  within  the  principle 
of  106  Mass.,  458. 

Judgment  reversed. 

Opinion  by  LandoUy  J.;  Bockes 
J.,  concurs  for  reversal,  and  cites 
25  Md.,  531;  19  Wall.,  136;  Learned, 
P,J.,  concurs. 


MECHANICS'  LIENS. 

N.  Y.  Common  Pleas.    General 
Term. 
Patrick  Larkin  et  al.,  applts., 
V.  Michael  McMullen  et  al.,  respts. 

Decided  Dec.  5,  1887. 

Under  Laws  of  1885,  Chap.  842,  §  1,  sub- 
contractors  may  have  a  lien  for  mate- 
rials used  in  the  work  furnished  the  con- 
tractor to  the  extent  of  the  difference 
between  the  amount  actually  paid  such 
contractor  and  otherwise  expended  tu 
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complete  the  work,  and  the  contract 
price,  though  at  the  times  the  liens  were 
filed  the  contractor  had  abandoned  the 
contract  and  the  owner  had  himself  un- 
dertaken to  complete. 

Appeal  from  judgment  in  favor 
of  defendants. 

Action  to  foreclose  mechanics' 
liens.  The  owner's  defense  was  a 
claim  that  when  the  liens  were 
filed  he  had  paid  his  immediate 
contractor  in  full,  and  that  under 
Laws  of  1885,  Chap.  342,  §  1,  the 
plaintiffs,  who  were  sub-contract- 
ors, who  had  furnished  materials  to 
defendant  McMuUen,  the  principal 
contractor,  had  no  right  of  action. 
McMuUen,  who  immediately  con- 
tracted with  the  owner,  did  not 
complete  his  contract,  but  aban- 
doned it,  and  the  owner  finished 
the  work.  McMuUen  earned  and 
was  paid  by  the  o  wner$550,  the  con- 
tract price  being  |900.  It  appeared 
that  the  amount  paid  McMullen 
and  the  atnount  expended  by  the 
owner  in  completing  the  work, 
excluding  plaintiffs'  claim,  added 
together,  was  less  than  $900,  the 
contract  price. 

M.  A,  Potter,  for  applts. 

Lewis  Hurst,  for  respts. 

Heldy  That  to  the  extent  of  the 
difference  between  the  contract 
price  and  the  amount  actually  ex- 
pended by  the  owner  to  complete 
the  contract  work  the  plaintiffs' 
liens  should  attach.  It  was  not 
the  intention  of  the  legislature  to 
limit  the  owner's  liability  to  such 
amount  of  the  contract  price  as 
happened  to  be  payable  under  the 
express  terms  of  the  agreement  at 
the  time  of  the  filing  of  the  lien. 
43  Hun,  413;  81  N.  Y.,  217. 
Vol.  27— No.  15b. 


Hagan  v.  Am.  Baptist  Soc,  dis- 
tinguished. 

Judgment  reversed,  with  costs 
to  abide  event. 

Opinion  by  Larremore^  Ch.  J.; 
Daly  and  Van  HoeseUy  JJ.,  concur. 


PARTNERSHIP.    STATUTE  OF 
FRAUDS. 

N.  Y.  Court  of  Appeals. 

Berry  et  al.,  respts.^  v.  Brown, 
applt 

Decided  Nov.  29, 1887. 

One  Z.  sold  out  his  interest  in  a  partnership 
to  defendant's  wife,  she  agreelDg  to  pay 
the  debts  and  release  him.  In  an  action 
by  creditors  of  the  firm  Z.  testified  that 
defendant  said  he  should  be  relieved 
from  all  indebtedness  and  that  he  *'  would 
see  that  the  creditors  were  paid."  Held, 
That  the  burden  was  on  plaintiffs  to  show 
that  defendant  agreed  for  himself  to  be 
personally  bound  to  pay  the  firm  debts; 
that  as  the  sale  was  not  made  to  him  and 
no  consideration  passed  to  him  plaintiffs 
could  not  enforce  such  agreement,  if 
made,  against  him,  and  that  the  aUeged 
agreement  not  being  in  writing  was  in- 
valid under  the  statute  of  frauds. 

Reversing  S.  C,  22  W.  D.,  108. 

This  action  was  brought  by 
plaintiffs  who  held  claims  against 
the  firm  of  Z.  &  Co.,  which  firm 
was  composed  of  Z.  &  M.  A. 
B.,  defendant's  wife.  Plaintiffs 
claimed  that  defendant  has  as- 
sumed payment  of  their  claim.  It 
appeared  that  the  business  of  the 
firm  of  Z.  &  Co.  was  conducted 
until  Jan.,  1881,  when  defendant 
opened  negotiations  with  Z.  for 
the  sale  of  his  interest  in  the  firm. 
On  Jan.  11,  1881,  a  written  agree- 
ment was  executed  by  which  Z. 
sold  out  all  his  interest  in  the  firm 
business  and  assets  to  M.  A.  B., 
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she  agreeing  to  pay  him  $300  and 
to  allow  him  to  retain  $700  of  the 
firm  funds  which  he  had  misap- 
propriated, and  to  assume  and  pay 
all  the  debts  of  the  firm.  It  was 
under  seal  and  was  signed  M.  A. 
B.,  per  A.  B.,  defendant,  attorney 
in  fact,  and  then  by  Z.  It  was  ac- 
knowledged by  defendant  as  attor- 
ney for  his  wife,  and  by  Z.  before 
a  notary  public.  It  was  read  over 
to  Z.  and  he  testified  that  he 
understood  it.  He  objected  to 
some  of  the  language  used  and 
looked  it  over  himself.  Defendant 
and  the  attorney  who  drew  the 
agreement  testified  that  it  ex- 
pressed truly  the  whole  agreement 
between  the  parties.  Z.  was  per- 
mitted to  testify  that  he  did  not 
understand  it  as  written  and  un- 
derstood that  he  was  making  the 
sale  to  K.  &  Co.,  although  that 
name  did  not  appear  in  the  writ- 
ing and  was  not  mentioned  at  the 
time  it  was  signed.  Z.  did  not 
testify  that  he  made  the  sale  to 
defendant  or  that  he  understood 
he  made  it  to  him.  He  swore  that 
K.  &  Co.  were  to  assume  and  pay 
the  firm  debts,  and  that  defendant 
said  before  the  agreement  was  ex- 
ecuted that  Z.  **  should  be  relieved 
from  all  indebtedness  of  the  firm" 
and  that  he  '^  would  see  that  the 
creditors  were  paid." 

Joseph  H.  Choate  and  James  F. 
Oluck,  for  applt. 

Spencer  Clinton^  for  respts. 

Held^  That  the  burden  was  upon 
the  plaintiffs  to  show  that  defend- 
ant agreed  for  himself  to  be  per- 
sonally bound  to  pay  the  firm 
debts;  that  there  was  nothing  in 
the  evidence  to  show  this;  that  if 


such  evidence  had  been  introduced^ 
as  the  sale  was  not  made  to  de- 
fendant and  no  consideration 
passed  to  him,  these  plaintiffs, 
strangers  to  the  agreement,  cannot 
enforce  it  against  him.  55  N.  Y., 
270;  68  id.,  355. 

Also  heldy  That  the  agreement 
imputed  to  the  defendant  not  be- 
ing in  writing  is  invalid  under  the 
statute  of  frauds.  It  matters  not 
that  there  was  a  consideration  of 
harm  to  Z.  from  his  transfer  of 
the  property,  there  being  no  con- 
sideration of  benefit  to  defendant. 
21  N.  Y.,  412;  75  id.,  446. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs, 
reversed,  and  new  trial  granted. 

Opinion  by  Earl^  J.    All  concur. 


INJUNCTION.     BLASTING. 

N.  Y.  Common  Pleas.    General 
Term. 
George  W.  Rogers,  respt.j  v.  De 

Witt  C.  Hanfield  et  al.,  applts. 
Decided  Dec.  5,  1887. 

The  city  ordinances  in  regard  to  blasting 
are  for  the  protection  of  the  general  pub- 
lic, and  though  complied  with,  a  court 
of  eqmty  may  go  further,  and  where 
special  circumstances  exist,  compel  the 
excavator  to  carry  on  his  work  without 
imperiling  adjacent  buUdings. 

Appeal  from  order  continuing 
injunction. 

Plaintiff  was  the  owner  of  land 
upoQ  which  he  was  erecting  build- 
ings, which  had  progressed  to  the 
first  tier  of  beams.  Defendants 
were  blasting  rock  in  adjacent 
premises,  and  plaintiff  alleged  in 
his  affidavits  that  large  masses  of 
loose  rock  were,  by  defendants* 
negligent  conduct  of  their  work. 
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thrown  into  the  cellar  of  his  build- 
ing, to  his  great  detriment  and 
injury;  that  defendants  threaten 
to  continue  blasting  with  the  same 
disregard  of  his  rights,  and  that 
plaintiff  fears  irreparable  injury. . 
Defendants  deny  all  malice  as  well 
as  the  fact  of  substantial  injury 
to  plaintiff.  The  injunction  was 
granted  pendente  lite^  to  restrain 
defendants  from  so  blasting  on 
their  said  premises  *'  that  any  rock 
so  blasted  shall  fall  or  be  thrown 
upon  the  premises  of  the  plaintiff 
or  said  premises  be  in  any  way  in- 
jured." Counsel  for  defendants 
relied  on  the  city  ordinances  rela- 
tive to  blasting  and  defendants' 
compliance  therewith. 

O,  H.  Forster,  for  applts. 
W.  Gregg,  for  respt. 

Held,  That  the  ordinance  is  for 
the  protection  of  the  general  pub- 
lic, without  regard  to  particular 
circumstances ;  but  a  court  of 
equity  may  go  further  and,  when 
the  special  reason  exists,  compel 
the  excavator  to  carry  on  the 
blasting  without  imperiling  adja- 
cent buildings.  This  he  may  do 
by  using  additional  precautions, 
and  it  is  no  answer  that  more  time 
and  expense  will  be  required.  The 
plaintiff  has  adequate  cause  to 
fear  irreparable  injury. 

N.  Y.  Printing,  etc..  Est.  v. 
Fitch,  1  Paige,  96,  distinguished. 

In  support  of  its  position  the 
court  cited  High  on  Inj.,  §  707; 
89  N.  Y.,  493;  29  Hun,  674;  7  id., 
175;  16  Abb.  N.  C,  359. 

Order  affirmed,  with  costs. 

Opinion  by  Ltirremore,  Ch.  J.; 
Van  Hoesen  and  Bookstaver,  J  J,, 
concur. 


STOCKHOLDERS.      LAW     OF 

1875. 

N.  Y.  Common  Pleas.    General 
Term. 
Alice  Eichards,  applt,y  v.  John 

H:  Beach,  respt. 
Decided  Dec.  5,  1887. 

In  an  action  against  a  stockholder  in  a  cor- 
poration formed  under  the  limited  liabil- 
ity  act  of  1875,  to  charge  him  with  a 
debt  of  the  company,  on  the  ground  of 
failure  to  fully  pay  up  his  stock  and  that 
the  stock  of  the  company  was  not  paid  in 
full,  it  must  appear  that  plaintiff's  claim 
is  not  only  in  judgment,  but  that  execu- 
tion has  issued  against  the  company  and 
been  returned  unsatisfied. 

Appeal  from  order  of  General 
Term  of  City  Court,  sustaining  de- 
murrer to  complaint. 

The  complaint  showed  that 
plaintifif  was  an  employee  of  The 
American  Opera  Company,  lim- 
ited, a  corporation  organized  under 
Laws  of  1876,  Chap.  611 ;  that  she 
sought  to  hold  defendant  liable 
for  a  debt  due  her  by  said  corpo- 
ration for  services,  on  the  ground 
that  at  the  time  such  debt  was 
contracted  defendant  was  a  stock- 
holder of  the  company,  and  that 
he  has  not  paid  the  whole  of  his 
subscription  therefor,  and  that  the 
whole  of  the  capital  stock  has  not 
been  paid  in.  The  complaint  al- 
leged that  judgment  had  been  re- 
covered against  the  company,  but 
it  did  not  appear  therefrom  that 
execution  had  issued  thereon.  De- 
fendant demurred  on  the  ground 
that  facts  showing  a  cause  of  ac- 
tion were  not  pleaded. 

W,  W.  Badger,  for  applt. 

George  W.  Cotterill,  for  respt. 

Held,  That  the  demurrer  should 
be  sustained.    The  law  of  1875,  in- 
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terpreting  it  as  a  whole  and  giv- 
ing effect  to  every  part  of  it,  re- 
quires the  obtaining  of  judgment 
and  issue  and  return  of  execution 
unsatisfied  as  conditions  prece- 
dent to  the  arising  of  the  special 
and  peculiar  remedies  against 
stockholders  individually. 

Order  affirmed,  with  costs. 

Opinion  by  Larremorey  Ch.  J. ; 
Daly  and  VanHoeseUy  J  J.  concur. 


AGENCY.    EVIDENCE. 

N.  Y.  SuPREMB  Court.    General 
Term.    Fifth  Dept. 

J.  Emery  Jones,  respt^  v. 
Joseph  Eaton  et  al.,  applts. 

Decided  Oct.,  1887. 

Defendant  formed  a  copartnership  for 
carrying  on  the  milling  and  flonr  busi- 
nees  and  leased  of  the  wife  of  E.,  one  of 
the  copartners,  her  grist  mill.  Plaintiff 
supplied  to  E.  shafting,  etc. ,  to  be  used 
in  the  mill,  and  charged  the  same  to  him, 
without  being  aware  of  the  copartner- 
ship. Hdd^  That  it  was  competent  for 
defendants  to  show  that  it  was  under- 
stood or  agreed  between  E.'s  wife  and 
the  firm  that  she  should  change  the  grist 
mill  into  a  roller  roU  and  put  in  the  nec- 
essary machinery,  etc  ,  and  make  the 
needed  repairs,  in  order  to  put  the  mill 
into  running  order,  and  that  in  ordering 
the  machinery  from  plaintiff  he  was  act- 
ing as  her  agent  and  not  as  a  copartner. 

Appeal  by  defendants  Blackall 
and  Sperry  from  judgment  entered 
upon  report  of  a  referee. 

Action  for  labor  and  materials 
furnished  in  changing  a  grist  mill 
occupied  by  defendants  into  a 
roller  mill.  In  July,  1884,  defend- 
ants formed  a  copartnership  for 
carrying  on  the  milling  and  flour- 
ing business,  and  leased  of  Cath- 
erine Eaton  her  grist  mill.    Cath- 


erine was  the  wife  of  defendant 
Eaton,  who  acted  as  her  agent  in 
making  the  lease .  Eaton  then  en- 
gaged one  B.  to  change  the  mill 
into  a  roller  mill,  and  told  him  to 
procure  shafting  and  machinery 
of  plaintiff  and  have  the  same 
charged  to  him,  which  was  ac- 
cordingly done,  but  learning  after- 
ward that  there  was  a  firm  he 
charged  the  same  to  Eaton  & 
Blackall. 

Defendants  endeavored  to  show, 
by  Eaton,  that  there  was  an  under- 
standing or  agreement  between 
the  defendant  firm  and  Mrs.  Ea- 
ton, or  her  representatives,  about 
putting  the  mill  in  running  order. 
Objected  to  as  incompetent,  plain- 
tiff not  being  present  or  knowing 
of  it  and  excluded. 

Defendant  Sperry  was  asked  as 
a  witness,  '*  Was  anything  said 
at  the  time  of  leasing  the  mill  in 
reference  to  putting  in  new  ma- 
chinery and  making  repairs  in  or- 
der to  put  the  mill  in  running 
shape?"  Excluded  as  incompe- 
tent, etc.  *'  Was  anything  said 
in  relation  to  putting  in  new  ma- 
chinery and  making  repairs  in  or- 
der to  put  the  mill  into  running 
shape,  at  the  time  of  the  execu- 
tion of  the  lease  or  subsequent 
thereto  and  before  the  perform- 
ance of  the  work  by  plaintiff,  be- 
tween Mr.  or  Mrs.  Eaton  and 
yourself?  A.  Yes.  Q.  Gfo  on  and 
state  the  substance  of  that  con- 
versation." Excluded  as  incom- 
petent and  hearsay. 

John  F.  Kinney y  for  applts. 

Morgan  &  French,  for  respt. 

Held,  Error.  There  is  no  claim 
that  the  work  was  performed  or 
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materials  furnished  by  reason  of 
any  personal  interview  that  plain- 
tiff had  with  either  of  the  defend- 
ants.    He  himself  admits  that  he 
did  not  know  of  the  existence  of 
the  firm  and  that  he  charged  the 
work  to  Eaton.    There  is  conse- 
quently no  element  of  estoppel  in 
the  case.    If,  therefore,  defendants 
could  have  shown  that  the  work 
was  performed  and  material  fur- 
nished for  Mrs.  Eaton,  the  owner 
of  the  mill,  as  alleged  in  the  an- 
swer, they  had  the  right  to  do  so, 
and  thus  relieve  themselves  from 
responsibility.    The  lease  is  silent 
upon  the  question.     The  change 
in  the  machinery  of  the  mill  was 
made  immediately  after  the  form- 
ing of  the  copartnership  and  the 
leasing  by  defendants.    The  alter- 
ations that  were  made  were  im- 
portant and  of  a  permanent  char- 
acter.   The  case  was  only  for  the 
term  of  two  years.     If  defendants 
could  have  shown  that  there  was 
an  agreement  between  them  and 
Mrs.  Eaton,  by  which  she  was  to 
change  the  machinery  in  the  mill 
at  her  own  expense,  in  the  absence 
of  any  facts  or  circumstances  rais- 
ing  an   estoppel,    or  any  agree- 
ment on  their  part  with  plaintiff, 
they  had  the  right  to  do  so  and 
have  that  fact  considered  by  the 
referee  as  bearing  upon  the  ques- 
tion of  their  liability. 

Plaintiff  was  permitted  to  tes- 
tify under  objection  to  a  conversa- 
tion with  R.,  the  millwright,  who 
ordered  the  machinery  in  the  name 
of  Eaton,  at  a  time  subsequent  to 
such  order,  in  reference  to  their 
being  a  firm  and  his  supposition 
that  the  work  was  for  the  firm. 


Heldy  That  the  conversation  was 
no  part  of  the  res  gestae  ;  defend- 
ants were  not  present,  and  it 
should  have  been  excluded. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Haight,  J.;  Smithy 
RJ,y  Barker  and  Bradley  ^  J  J. 
concur. 


PRACTICE.     REFERENCE. 

N.  Y.  Common  Pleas.    General 
Term. 

Marcella  T.  Crook  et  al.,  admrs^ 
respts.y  V.  Samuel  H.  Crook, 
applt. 

Decided  Dec.  5,  1887. 

Where  the  whole  issue  is  of  fact  and  is 
tried  hj  a  referee,  judgment  may  be  en- 
tei'ed  upon  filing  his  report  with  the  derk 
of  the  court,  without  service  of  a  copy 
upon  the  attorney  for  the  opposite 
party. 

The  court  has  no  power  to  extend  the  time 
to  appeal,  when  properly  limited  by  ser- 
vice of  judgment  and  notice  of  entry, 
and  such  time  has  expired. 

Appeal  from  order. 

Action  to  have  defendant  Crook 
declared  trustee  of  a  lease,  et<^ 

The  referee  to  whom  it  was  re- 
ferred to  determine  all  the  issues, 
duly  reported,  and  directed  judg- 
ment for  plaintiff.  No  copy  of 
the  referee's  report  was  served  up- 
on the  attorney  of  record  for  de- 
fendant, but  a  copy  was  served  on 
counsel  for  defendants,  who  ad- 
mitted service  in  the  name  of  said 
attorney,  but  whose  authority  so 
to  do  was  disputed  on  this  appli- 
cation. Thereafter  judgment  was 
entered  upon  the  report,  and  a 
copy  thereof  with  notice  of  entry, 
was,    as  the   court  found,    duly 
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served  on  the  attorney  of  record 
for  defendant.  Negotiations  for  a 
settlement  including  an  abandon- 
ment of  the  appeal  by  defendant 
were  then  entered  upon,  but  never 
consummated,  and  no  settlement 
was  reached.  No  notice  of  appeal 
was  served,  and  after  the  time  to 
appeal  had  expired  this  applica- 
tion was  made  by  defendant 
Crook,  for  an  order  that  plain- 
tiff serve  defendant's  attorney 
with  a  copy  of  the  referee's  report 
and  the  judgment  entered  there- 
on ;  that  defendant  have  ten 
days  from  such  service  to  make, 
file  and  serve  exceptions  to  the  re- 
port ;  that  he  be  allowed  thirty 
days  from  service  of  said  judg- 
ment in  which  to  serve  notice  of 
appeal,  and  that  plaintiff's  attor- 
ney be  required  to  accept  the  same. 
From  a  denial  of  this  application 
this  appeal  is  taken. 

A.  -B.  TappeUy  for  applt. 

L.Johnston,  for  respts. 

Held,  That  the  manner  of  the 
service  of  the  referee's  report  was 
immaterial.  In  such  a  case  judg- 
ment may  be  entered  upon  the  re- 
port of  the  referee,  upon  filing  the 
same  with  the  clerk,  without  ser- 
vice of  a  copy  thereof  on  the  at- 
torney for  the  opposite  party.  § 
1228,  Code  Civ.  Pro. 

The  judgment  and  notic^  of  en- 
try having  been  duly  served  on  de- 
fendant his  time  to  appeal  was 
thereby  limited,  and  the  court  has 
no  power  now  to  extend  it.  24 
Hun,  642  ;  27  id.,  384;  8  Civ.  Pro., 
87;  97  N.  Y.,  610. 

Order  affirmed,  with  costs. 

Opinion  by  Larremore,  Ch.  J.; 
Daly  and  Van  Hoesen,  JJ.,  concur. 


CONVERSION.    ELECTION  OP 
REMEDIES. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Greorge  R.  Boots  v.  Charles  Fer- 
guson et  al. 

Decided  Oct.,  1887. 

In  an  action  against  defendants  as  com- 
missioners of  highways  to  recover  the 
sum  stipulated  for  constructing  a  bridge 
in  pursuance  of  a  contract,  the  plaintiff 
was  defeated  upon  the  ground  that  the 
action  was  barred  by  the  statute  of  lim- 
itations. Subsequent  to  the  commence- 
ment of  the  action,  but  before  service  of 
the  complaint,  plaintiff  became  aware 
that  defendants  had  converted  the  prop- 
erty by  a  sale  and  delivery  of  the  mate- 
rials composing  the  bridge  to  a  third  per- 
son. After  the  unsuccessful  termination 
of  that  suit,  plaintiff  brought  this  action 
for  the  conversion.  Held,  That  plaintiff 
having  elected  to  continue  the  prosecution 
of  his  action  upon  the  contract,  with 
cognizance  of  the  conversion  of  the  prop- 
erty, was  thereafter  precluded  from  re- 
sorting to  an  action  of  tort;  the  remedies 
are  inconsistent,  and  plaintiff  having 
made  his  election,  he  is  confined  to  the 
one  he  first  preferred  and  adopted  and 
cannot  afterward  resort  to  the  other, 
although  unsuccessful  in  the  first. 

Motion  for  new  trial  on  excep- 
tions taken  at  the  trial  and  ordered 
heard  at  General  Term  in  the  first 
instance. 

Action  to  recover  damages  for 
conversion  of  a  quantity  of  lum- 
ber and  timber.  Defendants  are 
commissioners  of  highways  of  the 
town  of  Gorham.  In  1873  the 
commissioners  of  highways  en- 
tered into  a  contract  with  plain- 
tiff ^s  assignor  for  the  building  of  a 
bridge  for  $1,000,  which  they  re- 
fused to  pay,  and  thereupon  plain- 
tiff brought  an  action  against  them 
individually,  but  was  defeated  up- 
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on  the  ground  that  the  commis- 
sioners were  not  liable  in  their 
individual  capacity.  Thereafter, 
in  1879,  the  commissioners  of  high- 
ways caused  the  bridge  to  be  taken 
down  and  the  material  to  be  sold. 
Plaintiff  saw  the  material  of  the 
bridge  in  Dec.,  1879,  on  the  bank 
of  the  creek,  and  in  May  following 
he  saw  it  in  the  possession  of  the 
persons  to  whom  it  had  been  sold. 
In  Feb.,  1880,  he  brought  another 
action  against  the  highway  com- 
missioners of  the  town  for  the 
contract  price  of  the  bridge ;  the 
complaint  was  verified  June  11, 
1880.  The  court  found  that  plain- 
tiff had  fully  performed  the  con- 
tract on  his  part,  but  that  his 
claim  was  barred  by  the  statute 
of  limitations.  Then  this  action 
was  brought  for  conversion.  The 
question  was,  whether  the  bring- 
ing of  the  former  action  and  prose- 
cuting the  same  to  judgment  pre- 
cluded plaintiff  from  maintaining 
an  action  for  conversion  of  the 
property  which  was  the  subject  of 
the  contract.  A  verdict  was  di- 
rected in  favor  of  defendants. 

Edwin  HickSj  for  plff . 

W.  H.  Adams,  for  defts. 

Heldy  That  plaintiff  having 
elected  to  prosecute  his  action  up- 
on the  contract^  being  cognizant 
of  the  conversion  of  the  property, 
was  thereafter  precluded  from  re- 
sorting to  the  remedy  by  action  of 
tort. 

The  rule  is,  that  where  there 
exists  an  election  between  two  in- 
consistent remedies,  the  party  is 
confined  to  the  remedy  which  he 
first  prefers  and  adopts.  That  the 
remedies  are  not  concurrent,  and 


where  the  choice  between  them  is 
once  made,  the  right  to  follow  the 
other  is  forever  gone.  36  Hun, 
513;  4  id.,  351 ;  3  Johns.  Ch.,  416 ; 
34  N.  Y.,  473;  51  id.,  174;  81  id., 
239;  18  id.,  562. 

It  is  contended,  however,  that 
the  rule  as  to  election  of  remedies 
obtains  only  in  the  case  of  sale  of 
goods  where  the  title  passes  sub- 
ject to  be  defeated  for  fraud;  or 
where  the  plaintiff  had  obtained 
possession  of  the  property,  or  some 
benefit  to  himself  in  relation  there- 
to, either  by  judgment  in  his  favor, 
or  by  the  enforcement  of  a  pro- 
visional remedy  in  the  action. 

Heldy  Untenable.  46  N.  Y.,  354; 
33  Hun,  169;  103  N.  Y.,  25. 

Stowell  V.  Chamberlain,  60  N.  Y., 
272,  explained  and  distinguished. 

Plaintiff  prosecuted  the  action 
against  the  highway  commission- 
ers after  he  knew  of  the  conver- 
sion of  the  material  composing  the 
bridge.  That  action  was  founded 
upon  the  contract,  with  the  alle- 
gation that  the  bridge  had  been 
fully  completed  and  accepted  by 
the  commissioners:  in  other  words, 
that  the  title  thereto  had  vested  in 
the  town.  That  action  is  inconsis- 
tent with  this,  for  the  reason  that 
this  proceeds  upon  the  theory  that 
the  title  to  the  bridge  remained  in 
plaintiff.  Plaintiff,  therefore,  by 
bringing  the  former  action  and 
prosecuting  the  same  to  judgment, 
with  full  knowledge  of  all  the 
facts,  must  be  deemed  to  have 
made  his  election  of  remedies,  and 
having  done  so  his  right  to  main- 
tain the  present  action  is  gone. 

Motion  denied,  and  judgment 
directed  for  defendants. 
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Opinion  by  Hatght,  J.;  Barker 
and  Bradley  J  JJ.^  concur  in  result; 
Smithy  P.J.J  talking  no  part. 

MANDAMUS.    ELECTIONS. 

N.  Y.  Court  of  Appeals. 
The  People  ex  rel.  McMackin  et 

al.  V.  The  Board  of  Police. 
Decided  Oct.  25, 1887. 

The  granting  or  refusing  of  a  writ  of  man- 
damus, especially  when  it  is  asked 
against  public  officers  to  compel  the  per- 
formance of  an  alleged  public  duty,  is 
somewhat  a  matter  of  discretion. 

Where  there  were  three  different  bodies 
each'claiming  to  be  the  sole  representative 
of  the  party  entitled  to  the  appointment 
of  additional  inspectors  of  election.  Held^ 
That  as  there  were  disputed  questions  of 
fact  an  application  for  a  mandamus  to 
compel  the  appointment  of  inspectors 
from  one  of  said  bodies  should  not  be 
granted. 

On  Sept.  24,  1887,  the  relator, 
representihg  the  United  Labor 
Party,  obtained  an  order  to  show 
cause  why  a  peremptory  writ  of 
mandamus  should  not  be  issued  in 
the  first  instance  and  directed  to 
the  board  of  police  commissioners 
of  the  city  of  New  York  and  to 
each  and  every  of  said  commis- 
sioners, requiring  the  said  board 
forthwith  to  convene  and  appoint 
as  additional  inspectors  of  election 
in  each  and  every  election  dis- 
trict of  said  city  the  persons  ap- 
pointed by  McClave,  one  of  said 
commissioners,  Sept.  16,  1887. 
The  relators  claim  to  be  the  repre- 
sentatives of  a  constituency  of 
over  fifty  thousand  voters  in  the 
city  of  New  York,  and  that  Chap. 
490,  Laws  of  1887,  provides  for 
the  appointment  of  inspectors  of 
elections.  The  record  shows  that 
there  were  thriee  different  bodies, 


each  claiming  to  be  the  sole  and 
proper  representative  of  the  party 
entitled  to  the  appointment  of  the 
additional  inspectors.  The  appli- 
cation was  denied. 

Edward  M.  Shepard^  for 
applts. 

E.  Ellery  AndersoUy  for  respt. 

Held,  No  error,  as  there  were 
disputed  questions  of  fact  which 
authorized  the  denial  of  the  appli- 
cation. 

In  a  case  like  the  present  the 
court  will  not  be  driven  into  issu- 
ing a  peremptory  writ  to  guide 
the  conduct  of  public  ofiScers 
charged  with  this  public  duty  up- 
on any  narrow  construction  of  a 
return  to  its  alternative  writ, 
where,  from  all  the  papers  it  ap- 
pears that  there  is  a  substantial 
issue  of  fact,  of  a  material  nature, 
which  should  be  decided  in  the 
way  pointed  out  by  the  law  for 
the  issuing  of  such  writ.  In  such 
cases  it  is  a  wise  and  proper  exer- 
cise of  discretion  to  refuse  the  ap- 
plication. 

The  remedy  by  mandamus  is  of 
an  exceptional  character  and  the 
writ  issues  only  in  that  class  of 
cases  where  a  clear  legal  right  is 
made  to  appear,  and  there  is  no 
other  adequate  and  legal  means  to 
obtain  it.  The  granting  or  refus- 
ing the  writ,  especially  when  it  is 
asked  against  public  officers  to 
compel  the  performance  of  an  al- 
leged public  duty,  is  somewhat  a 
matter  of  discretion. 

Order  of  General  Term,  affirm- 
ing order  denying  application,  af- 
firmed. 

Opinion  by  Peckhaniy  J.  All 
concur. 
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FRAUDULENT  CONVEYANCE. 
HUSBAND  AND  WIPE. 

N.  Y.  Supreme  Court.     General 
Term.    Fifth  Dept. 

George  W.  Doty,  appltj  v.  Fran- 
cis M.  Clint,  impl'd.,  respt. 

Decided  Oct.,  1887. 

A  husband  being  utterly  insolvent  to  the 
knowledge  of  the  wife  conveyed  to  her 
a  farm  and  also  executed  to  her  a  chattel 
mortgage  as  security  for  money  loaned, 
the  debt  exceeding  the  value  of  the  whole 
property,  with  intent  to  give  her  a  prefer- 
ence over  other  creditors,  and  in  .pur- 
suance of  a  written  agreement  made 
long  prior  thereto  to  give  her  security. 
Held,  That  the  referee  was  warranted  in 
finding  from  the  evidence  that  the  con- 
veyance was  not  made  with  a  fraudulent 
intent  to  cheat,  hinder  or  delay  creditors, 
and  that  the  wife  was  not  a  party  to  any 
0uch  fraudulent  scheme. 

The  debt  to  the  wife  being  an  honest  one, 
the  husband  had  a  right  to  prefer  her, 
and  there  being  no  fraudulent  intent  on 
her  part,  she  should  be  protected. 

The  conveyance  being  given  for  a  just 
debt,  is  not  rendered  fraudulent  by  in- 
cluding interest  not  collectible  at  law. 

Appeal  from  judgment  entered 
upon  report  of  referee. 

Action  to  set  aside  a  conveyance 
as  having  been  made  in  fraud  of 
creditors.  The  referee  found  the 
f oUoveing  facts :  Defendant's  hus- 
band, in  Feb.,  1873,  purchased  a 
farm,  and  about  the  same  time 
her  mother  advanced  to  her  $550 
upon  an  agreement  between  de- 
fendant, her  husband  and  mother, 
that  he  should  secure  and  pay  the 
amount  to  his  wife.  During  ten 
years,  ending  in  1880,  the  mother 
received  a  pension  of  $96  yearly, 
all  of  which  she  gave  to  defendant, 
who  loaned  the  same  to  her  hus- 
band upon  his  agreement  to  secure 
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her,  the  whole  amounting  to  $960. 
In  April,  1873,  he  executed  an 
agreement  to  her  ''to  give  a  mort- 
ejage  on  real  estate  for  borrowed 
money  as  soon  as  I  can  pay  what 
is  now  against  the  place.''  In 
Nov.,  1882,  the  husband  exchanged 
farms  with  S.,  and  in  Dec,  1884, 
he  exchanged  the  S.  farm  for  a 
farm  in  Minnesota,  which  was 
conveyed  to  defendant,  who  gave 
her  promissory  note  for  $600,  be- 
ing the  difference  between  the 
estimated  values  of  the  respective 
farms,  and  secured  the  same  by  a 
mortgage  upon  the  farm  pur- 
chased. The  conveyance  to  her 
was  in  pursuance  of  an  agreement 
between  them  that  the  land  should 
be  conveyed  to  her  as  security  for 
the  money  loaned.  About  the 
same  time  the  husband  gave  her  a 
chattel  mortgage  as  further  se- 
curity, and  afterward  conveyed 
the  chattels  to  her  absolutely.  He 
had  no  other  property,  and  was 
then  in  debt  to  plaintiff,  upon 
which  judgments  were  recovered, 
executions  issued  and  returned 
mUla  bona.  He  was  also  indebted 
to  other  persons  in  considerable 
sums,  and  was  utterly  insolvent, 
as  defendant  well  knew.  She  was 
aware  that  the  property,  after  pay- 
ing her,  would  not  be  sufficient  to 
pay  the  other  indebtedness.  It 
was  his  intention  to  prefer  his 
wife  over  the  other  creditors.  The 
indebted nesfiwto  defendant  exceed- 
ed the  value  of  the  Minnesota  land 
and  the  property  covered  by  the 
chattel  mortgage. 

The  referee  refused  to  find  that 
the  husband  caused  the  Minnesota 
land  to  be  conveyed  to  defendant 
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with  intent  to  cheat,  defraud  and 
hinder  plaintiff  from  collecting  his 
claims,  or  that  she  shared  in  his 
fraudulent  intentions  in  not  pay- 
ing his  debts  in  putting  the  prop- 
«erty  in  her  hands,  or  that  she  had 
any  notice  of  any  fraudulent  in- 
tent on  his  part  to  defraud  his 
creditors,  or  that  she  took  the  deed 
with  guilty  knowledge  of  his 
fraudulent  intent,  or  that  she  par- 
ticipated in  and  aided  his  fraudu- 
lent intent,  or  that  the  conveyance 
or  the  chattel  mortgage  was  taken 
by  her  to  aid  in  a  fraudulent  intent. 
In  short,  he  refused  to  find  fraud 
on  the  part  of  defendant,  or  that 
she  in  any  way  aided  her  husband 
in  any  scheme  to  defraud  credit- 
or. The  referee  found  as  a  con- 
clusion of  law  that  the  complaint 
should  be  dismissed. 

J.  D.  Decker,  for  applt. 

F.  M.  Dunning,  for  respt. 

Held,  That  the  findings  of  the 
referee  were  warranted  by  the  evi- 
dence, and  the  requests  to  find 
contrary  thereto  were  properly 
refused. 

The  referee,  after  seeing  the 
witnesses  and  hearing  their  testi- 
mony, determined  the  questions 
of  fraud  in  defendant's  favor,  and 
this  court  will  not  disturb  his  find- 
ings. 41  Hun,  243 ;  17  W.  Dig., 
252. 

The  debt  to  the  wife  being  an 
honest  one,  he  had  a  right  to  pre- 
fer her.  17  W.  Dig.  ^  81;  30  Hun, 
192;  101  N.  Y.,  232. 

The  conveyance  being  given  for 
a  just  debt  is  not  rendered  fraudu- 
lent by  including  interest  not  col- 
lectible at  law.     10  N.  Y.,  202. 

The  debt  being  honest,  and  there 


being  no  fraudulent  intent  on  the 
part  of  the  wife,  she  should  be 
protected.     85  N.  Y.,  421. 

Judgment  affirmed. 

Opinion  by  Corlett  J. ;  Haight 
and  Bradley,  J  J,,  concur. 


EXAMINATION  OP  PARTY. 

N.  Y.  Common  Pleas.    General 
Term. 

Noble  B.  Judah,  assignee,  respt., 
V.  Charles  H.  Lane,  applt. 

Decided  Dec.  6,  1887. 

Where  it  appears  by  plaintiff's  uncontni- 
dicted  affidavits  that  defendant  was  em- 
ployed by  plaintiff,  ss  a  broker,  under  a 
discretionary  power  to  buy  and  sell 
shares  of  stock,  etc. ;  that  plaintiff,  on 
defendant's  demand  advanced  large 
sums  ostensibly  for  margins,  and  suffered 
g^reat  loss  by  the  transactions;  that  de- 
fendant  made  false  reports  to  plaintiff 
charging  him  more  than  market  prices 
for  purchases,  and  crediting  him  with 
less  than  market  price  on  sales,  and  that 
this  is  corroborated  by  records  of  the  ex- 
changes,  etc.  Held,  That  in  view  of  the 
nature  of  defendant's  employment  he 
was  the  only  person  acquainted  with  the 
special  facts,  and  i^aintiff  was  entitled 
to  an  order  for  his  examination  to  enable 
him  to  frame  his  complaint. 

It  is  no  valid  objection  to  the  granting  of 
such  an  order  that  the  iMipers  allege  facts 
which  show  more  than  one  cause  of  ac- 
tion, or  more  than  one  theory  of  recov- 
ery; nor  is  it  a  good  objection  to  the 
granting  of  such  an  order  for  examina- 
tion of  defendant  that  *<its  tendency 
might  be  to  criminate  him  or  make  him 
liable  to  a  penalty  or  forfeiture." 

Appeal  from  order  granting  an 
examination  of  defendant  before 
trial. 

The  summons  was  served^  and 
plaintiff   asked  the   examination 
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to  enable  him  to  frame  his  com- 
plaint. It  appeared  from  plain- 
tiff's affidavits,  which  were  un- 
contradicted, that  he  was  the 
assignee  for  benefit  of  creditors 
of  one  Marsh,  who  had  there- 
tofore employed  defendant  as  bro- 
ker under  a  discretionary  power  to 
buy  and  sell  shares  of  stock  and 
wheat;  that  plaintiff's  assignor 
had  paid  defendant  yarious  sums 
to  be  used  as  margins;  that  defend- 
ant rendered  reports  of  said  alleged 
operations,  the  final  result  of  which 
was  that  said  assignor  suffered 
losses  aggregating  $150,000 ;  that 
in  said  transactions  defendant 
falsely  reported  purchases  and 
sales  when  none  took  place,  and 
the  records  of  the  exchanges  are 
<;ited  in  corroboration;  that  de- 
fendant charged  said  assignor 
more  than  market  value  on  pur- 
chases and  credited  him  less  than 
such  value  on  sales;  and  plaintiff's 
assertions  were  borne  out  by  alt 
the  facts  he  was  able  to  discover. 
The  affidavits  allege  ignorance  by 
plaintiff  of  the  names  of  parties 
with  whom  these  transactions 
were  had  by  defendant,  etc.,  etc. 

Divers  objections  were  made  to 
the  apphcation. 

J,  Henry  Dewey ^  for  applt. 

W.  A.  Jennevy  for  respt. 

Held,  That  (1)  it  is  no  valid  ob- 
jection that  the  papers  allege  the 
existence  of  facts  which  would  en- 
title plaintiff  to  more  than  one 
cause  of  action,  or  more  than  one 
theory  or  ground  upon  which  re- 
lief might  be  demanded.  (2)  The 
facts  rendering  the  examination 
material  and  necessary  are  amply 
aet  forth.    The  facts  adduced  tend 


to  show  that  defendant's  reports 
were  false,  but  the  only  statement 
of  the  actual  transactions  is  con- 
tained in  his  books.  Defendant 
acted  as  Marsh's  broker  under  a 
discretionary  power  to  buy  and 
sell,  and  is  therefore  the  only  per- 
son acquainted  with  the  precise 
facts.  59  How.,  321.  (3)  Defendant 
cannot  evade  the  examination  on 
theground  that '  *its  tendency  might 
be  to  criminate  him  or  make  him 
liable  to  a  penalty  or  forfeiture." 
This  is  distinguishable  from  his 
privilege  as  to  specific  questions 
on  such  examination. 

So  much  of  the  order  as  provides 
for  the  examination  of  defendant 
affirmed,  with  costs. 

Opinion  by  Larremore^  Ch.  J.; 
Daly,  and  Van  Hoesen^  JJ.^  con- 
cur. 


DURESS.    LIMITATION. 

N.  Y.  Court  op  Appeals. 

Schoener  et  al.,  applts.,  v.  Lis- 
sauer  et  al.,  respts. 

Decided  Oct.  11, 1887. 

Defendants  had  an  employee  arrested  for 
embezzlement  and  demanded  money  of 
bis  relatives,  threatening  to  send  him  to 
prison  unless  it  was  paid.  The  threats 
being  communicated  by  arrangement 
with  defendants  to  the  boy's  mother  sh^ 
gave  a  mortgage  to  them,  under  the  in- 
fluence of  fear  induced  by  such  threats. 
Held,  That  the  mortgage  was  void,  and 
that  a  proper  case  was  made  for  its  re- 
moval as  a  cloud  on  title. 

The  limitation  of  six  years  provided  hy 
§  882,  subd.  5  of  the  Code  does  not  apply 
to  such  a  case,  but  the  right  of  the  owner 
to  maintain  such  an  action  is  never 
barred  by  the  statute  so  long  as  the  cloud 
continues  to  exist. 

Reversing  S.  C,  21  W.  Dig.,  480. 
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This  action  was  brought  by  the 
heirs-at-law  of  B.  to  procure  the 
cancellation    and  discharge  of  a 
mortgage  executed  by  her  on  her 
real  estate  in  May,  1 873,  and  duly 
recorded  and  held  by  the  defend- 
ants.    B.  died  Sept.  22,  1879.     No 
attempt  had  been  made  in  her  life- 
time   to   enforce    the   mortg;age. 
This  action  was  commenced  Sept. 
29,  1879,  and  was  sought  to  be 
maintained  on  the  ground  that  the 
execution   of   the  mortgage  had 
been  procured  by  duress.   The  trial 
court  found  that  B.  had  executed 
the  mortgage  on  account  of  the 
threats  and  menaces  of  defendants 
that  unless  she  gave  such  mort- 
gage they  would  cause  her  son  to 
be  sent  to  the  State  prison  for  the 
offense  of  larceny  and  embezzle- 
ment^   which  they    charged  him 
with    having  committed   against 
them  when  in  their  employ,  and 
for  which  he  was  under  arrest  and 
indictment  on  their  complaint  and 
about  to  be  tried;  that  they  stated 
to  the  sister  and  brother-in-law  of 
the  prisoner  that  he  could  regain 
his  freedom  in  no  other  way  than 
by  the  payment  of  $2,000,  and  if 
that  sum  was  not  paid  he  would 
certainly   have   to   go   to    State 
prison;  that  after  negotiation  the 
defendants  communicated  to  the 
prisoner's  mother,  through  his  sis- 
ter, a  statement  that  he  would  be 
sent  to  State  prison    unless  the 
mother  would  pay  $1,000  in  cash 
and  give  a  mortgage  for  $1,000  on 
the  premises  in  question,  the  de- 
fendants agreeing  not  to  harass 
her  for  said  mortgage  during  her 
lifetime,  and  if  these  terms  were 
agreed  with  that  they  would  release 


the  prisoner  if  in  their  power,  if  not^ 
he  would  be  sent  to  State  prison; 
that  B.  after  a  long  struggle 
consented  to  the  terms  and  exe- 
cuted the  mortgage,  and  paid 
the  $1,000  in  cash  while  under 
the  influence  of  fear,  terror,  co- 
ercion and  duress  created  by  the 
threats  of  the  defendants,  and  be- 
lieving that  they  would  be  carried 
into  execution,  and  the  prisoner 
who  was  immediately  dischai^ed 
on  his  own  recognizance.  The 
Special  Term  rendered  judgment 
directing  the  cancellation  of  the 
mortgage  and  requiring  the  de- 
fendants to  discharge  it  of  record. 

Louis  Marshall,  for  applts. 

Julius  Lipman,  for  respts. 

Hdd^  No  error;  that  the  case 
made  by  the  complaint  and  find- 
ings! was  a  proper  one  for  the 
removal  of  a  cloud  upon  the  title 
of  the  plaintiffs'  real  estate;  that 
the  mortgage  was  an  apparent 
lien  upon  their  title,  and  the  facts 
which  constituted  their  defense  to 
it  could  only  be  established  by  ex- 
trinsic evidence.  4:  Giff.,  638;  L. 
R.,  1  H.  L.  0.,  200 ;  L.  R.,  8  Ch. 
Div.,  469;  82  N.  Y.,  393;  102  id., 
372. 

The  limitation  of  six  years  ap- 
plied by  §  382  of  the  Code,  subd. 
5,  to  actions  *'to  procure  a  judg- 
ment other  than  for  a  sum  of 
money  on  the  ground  of  fraud,  in 
a  case  which  on  the  31st  day  of 
Dec,  184:6,  was  cognizable  by  the 
Court  of  Chancery,"  does  not  ap- 
ply to  an  action  Uke  the  present 
one  to  remove  a  cloud  upon  a  title 
to  land. 

The  right  of  the  owner  to  invoke 
the  aid  of  a  court  of  equity  to  re- 
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move  a  cloud  upon  the  title  to 
land  is  never  barred  by  the  statute 
of  limitations  so  long  as  the  cloud 
continues  to  exist.    50  N.  Y.,  837. 

Order  of  General  Term,  revers- 
ing judgment  for  plaintiff,  re- 
versed, and  judgment  afiSrmed. 

Opinion  by  RapcUlo,  J.  All 
concur. 


RAILROADS.    CONSTITU- 
TIONAL LAW. 

N.  Y.  Supreme  Court.    General 
Term.    TmRD  Dept. 

The  People  v.  John  O'Brien, 
recr.,  et  al. 

Decided  Sept.,  1887. 

Chapter  268.  Laws  of  1886,  repealing  the 
charter  of  the  Broadway  Surface  RR.  Co. 
and  diflsolTing  the  corporation,  and 
Chap.  810  of  the  same  year,  are  constitu- 
tional and  valid. 

The  railroad  proper  and  its  fratiichise  were 
not  destroyed  hy  Chap.  268,  hut  passed 
as  a  legal  estate  charged  with  the  mort- 
gages  and  other  legal  burdens  to  the 
<lirectorB  of  the  company  as  trustees  for 
the  creditors  and  stockholders ;  and  such 
trust  was  transferred  to  the  receirer 
under  Chap.  810. 

A  franchise  which  is  not  simply  the  bounty 
of  the  State,  but  is  also  dependent  on  con. 
tracts  with  property  owners  and  cities  is 
perpetual. 

Chapter  271,  Laws  of  1886,  providing  for 
the  sale  of  the  consents  of  the  property 
•owners  and  the  city  and  §§  5,  etc.,  of 
Chap.  810  of  same  year,  in  relation  to 
evidence  of  claims,  are  unconstitutional. 

The  Broadway  Surface  RR.  Co. 
was  incorporated  under  Chap.  252, 
Laws  of  1884,  on  May  12,  1884. 
On  May  17,  1884,  it  entered  into 
agreements  with  the  Broadway  & 
Seventh  Avenue  RR.  and  with  the 
Twenty-Third  Street  RR.  by 
which  these  companies  were  to  be 


allowed  to  run  cars  on  its  tracks 
and  in  return  these  companies 
guaranteed  bonds  of  the  Broadway 
RR.  in  all  to  the  extent  of  $1,500,- 
000;  the  proceeds  of  the  bonds 
were  to  be  used  to  finish  the 
Broadway  RR.  These  contracts 
were  to  last  during  the  entire  cor- 
porate terms  of  the  several  roads. 
The  Broadway  RR.  obtained  the 
consent  of  some  property  holders 
to  the  construction  of  its  road,  but 
not  enough:  it  therefore  applied  to 
the  common  council  of  New  York 
and  in  Dec.,  1884,  a  resolution  was 
passed  giving  consent  to  the  con- 
struction upon  the  payment  of  a 
yearly  rent,  certain  percentages 
upon  fares  and  a  limitation  upon 
the  amount  of  fare  charged. 
Thereafter  under  Chap,  251,*  Laws 
of  1884,  commissioners  were  ap- 
pointed to  determine  whether  the 
road  should  be  constructed  and  on 
March  12,  1885,  they  reported  that 
it  should  be.  In  July,  1884,  the 
Broadway  RR.  mortgaged  all  its 
property  and  franchises  acquired 
and  to  be  acquired  to  Wm.  H. 
Hays  as  trustee  to  secure  $1,500,- 
000  bonds  which  were  to  be  used 
to  complete  the  road. 

This  mortgage  was  recorded 
June  19,  1885.  About  this  latter 
date  it  made  another  mortgage  to 
Francis  A.  Palmer  as  trustee  to 
secure  $1,000,000  bonds,  these  to 
be  used  in  purchasing  stage  lines 
aud  in  completing  the  road.  On 
July  31,  1884,  all  the  first  mort- 
gage bonds  and  all  the  stock  not 
subscribed  for  by  the  directors, 
amounting  to  9,520  shares,  were 
turned  over  to  Jacob  Sharp  in  con- 
sideration of  his  promise  to  com- 
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plete  the  road  in  one  year,  which 
he  did.  The  several  bonds  were 
issued  and  were  guaranteed  by  the 
RE.  Co.  On  May  4,  1886,  the  leg- 
islature passed  Chap.  268,  repeal- 
ing the  charter  of  the  Broadway 
Surface  RR.  and  dissolving  the 
corporation.  It  also  passed  Chap. 
271,  providing  for  the  sale  at  pub- 
lic auction  of  the  consent  of  the 
property  owners  and  of  the  com- 
mon council  and  that  the  pur- 
chaser, if  authorized  by  law, 
might  goon  under  them  as  though 
he  had  originally  obtained  them. 
It  also  passed  Chap.  310,  providing 
the  method  of  procedure  where  a 
charter  is  repealed.  It  also  passed 
Chap.  642,  providing  that  when 
application  is  made  to  construct  a 
street  surface  railroad  the  fran- 
chise must  be  sold  at  public  auc- 
tion to  him  who  will  give  the  larg- 
est percentage  of  gross  receipts. 
After  Chap.  310  was  passed  an 
action  was  begun  to  wind  up  the 
affair  of  the  company  and  in  it 
John  O'Brien  was  appointed  re- 
ceiver. In  July,  1886,  this  action, 
in  the  nature  of  an  omnibus  suit, 
was  begun  into  which  all  parties 
interested  came  and  answered. 
The  court  below  held  in  substance 
that  the  act  repealing  the  charter 
was  valid;  that  the  bonds  were 
valid  and  that  all  the  franchises 
were  subject  to  them  ;  that  the 
act  providing  for  the  sale  of  the 
franchises  and  consents  was  void 
as  to  the  bond  holders.  That  the 
so  called  traflSc  arrangements  or 
agreements  were  valid  and  sur- 
vived; that  the  receiver  took  all 
the  property  of  the  Broadway  Co. 
and  should  wind  it  up;  that  he 


took  the  franchise  to  run  cars  in 
Broadway  subject  to  the  mort- 
gages and  the  traffic  arrange- 
ments; that  the  portion  of  the  act 
of  procedure  relating  to  proof  of 
claims,  which  provides  that  the 
receiver  is  to  take  the  evidence  of 
the  claim  and  which  practically 
limits  the  court  in  deciding  upon 
a  claim  to  this  evidence  taken  by 
the  receiver  is  invalid . 

Dennis  O^BrieUy  Atty.  GenL, 
for  people,  appltl 

E.  Henry  Lacombej  for  city  of 
N.  Y.,  applt. 

Alexander  &  Green  and  W.  Q. 
GiUlivery  for  Richmond  and  other 
applts. 

James  C.  Carter  and  JElihu 
Root,  for  Broadway  &  Seventh 
Ave.  RR.,  respt. 

Nash  &  Kingsford  and  Charles 
L.  JoneSy  for  bondholders,  respts. 

E.  W.  Paige,  for  railroad  com- 
panies, respt. 

LA2n)0N,  J.— -We  think  Chap. 
368,  Laws  of  1886,  is  constitution- 
al. Chapter  252,  Laws  of  1884, 
subjected  the  charter  of  this  cor- 
poration to  §  8  of  Chap.  18,  Tit.  3^ 
part  I,  R.  S.,  which  latter  provides 
that  the  charter  of  every  corpora- 
tion shall  be  subject  to  suspension 
and  repeal  in  the  discretion  of  the 
legislature.  The  corporation  itself 
was  also  made  subject  to  §  48, 
Chap.  140,  Laws  of  1850.  This 
section  provides  that  the  legisla- 
ture may  at  any  time  annul  or  dis- 
solve any  corporation  formed 
under  this  act.  The  act  of  1884 
also  provided  for  its  own  altera- 
tion or  repeal.  The  legislature 
had  reserved  the  power  to  annul 
the   corporation  and   repeal   the 
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charter    and  could  exercise  that 
power. 

In  order  to  determine  the  rights 
of  the  parties  we  must  see  by 
what  tenure  it  held  its  property 
and  franchises  and  to  do  this  we 
must  examine  whether  its  original 
tenure  was  in  any  way  augmented 
or  qualified.  The  repealing  act 
destroyed  the  corporation  and  its 
charter  and  destroyed  them  in- 
stantly. The  corporation  died 
therefore  in  the  fullness  of  its 
rights  and  acquisitions.  It  had 
obtained  during  its  life  property 
and  rights.  These  survived. 
This  property  was  of  two  kinds, 
corporeal  and  incorporeal.  The 
corporeal  was  the  railroad  in 
Broadway.  It  had  also  an  inter- 
est in  the  soil  of  the  surface  of  the 
street  sufficient  to  enable  it  to  con- 
struct the  road.  This  latter  car- 
ried with  it  the  right  both  to  con- 
struct and  to  maintain.  This 
right  to  maintain  was  a  franchise, 
so  also  was  the  right  to  operate. 
This  franchise  was  in  perpetuity. 
At  common  law  such  a  franchise 
was  only  for  life  and  the  grant 
was  made  by  favor  and  upon  con- 
siderations of  personal  confidence. 
The  statute  Chap.  252,  Laws  of 
1884,  gives  the  corporation  power 
to  buy  and  sell  real  estate  (see  part 
1,  Chap.  18,  Tit.  8,  §  1,  R.  S.);  it 
may  also  mortgage,  Chap.  140, 
Laws  of  1850,  and  by  Chap.  133, 
liaws  of  1880;  it  is  authorized  to 
construct  and  maintain  its  road. 
Chap.  25 1,  Laws  of  1884,  §  3.  The 
franchise  to  construct  and  main- 
tain was  an  acquisition  subsequent 
to  the  creation  of  the  corporation. 
The  distinction  between  franchises 


which  are  strictly  the  personal  at- 
tributes of  a  corporation  and  those 
franchises  which  pertain  to  the 
uses  to  which  its  railroad  property 
is  fitted  is  well  recognized. 

The  common  law  rule  of  tenure 
for  life  has  been  changed  and  in 
the  case  of  surface  railroads  by 
Art.  3,  §  18  of  the  State  Constitu- 
tion. We  think  the  rule  is  that  to 
the  extent  that  the  Constitution 
and  statutes  have  permitted  the 
property  franchises  to  be  acquired 
by  purchase  instead  of  solely  from 
the  bounty  of  the  State,  the  tenure 
depends  upon  the  contract  of  pur- 
chase. And  to  the  extent  that 
the  corporation  has  under  statutes 
entered  into  contracts  binding  the 
property  franchise  to  that  extent 
the  personal  quality  of  the  fran- 
chise has  been  turned  into  an  as- 
signable quality  and  the  life  ten- 
ure into  a  tenure  adequate  to  up- 
hold such  contracts. 

Section  18,  Art.  3,  of  our  Consti- 
tution makes  necessary  to  the  con- 
struction of  a  street  railroad  the 
consent  of  the  owners  of  one  half 
in  value  of  the  property  bounded 
on  it  and  also  the  consent  of  the 
local  authorities.  Prior  to  this 
provision  the  title  to  the  bed  of  the 
street  was  in  the  city  in  trust  for 
the  people.  27  N.  Y.,  188;  50  id., 
206;  27  id.,  211.  These  consents 
are  now  necessary  and  without 
them  a  grant  is  inchoate.  The 
city  and  property  holders  are  now 
brought  in  as  parties.  The  city 
may  impose  terms  and  may  sell  its 
consent  or  franchise  at  public 
auction.  Chapter  252,  Law^s  of 
1884,  §  7.  Thus  the  legislature 
makes  the  franchise  purchasable 
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property.  This  contract  between 
the  city,  the  owners  and  their 
grantee  is  thus  authorized  and  the 
State  is  a  consenting  party.  The 
State  cannot  impair  its  contract. 
United  States  Constitution,  Art.  1, 
§  10.  The  consent  of  the  city  was 
given.  The  railroad  promised  to 
pay  $40,000  a  year,  3  per  cent,  of 
its  earning  for  five  years  and  5 
per  cent,  thereafter.  This  consent 
was  formally  accepted  by  the  com- 
pany. No  term  of  time  was  fixed 
in  the  consent.  The  consent  and 
acceptance  are  a  contract.  There 
has  been  no  default.  Prior  to  the 
amendment  of  the  Constitution  in 
1875  {supra)  the  effect  of  such  a 
contract  has  been  considered  and 
held  to  be  a  grant  of  an  irrevoca- 
ble property  interest  in  the  street 
and  of  the  franchise  to  construct 
and  maintain.  27  N.  Y.,  611;  32 
id.,  261;  14  id-,  505;  9  id.,  263. 
The  real  estate  and  franchise  have 
been  held  assignable  in  many 
cases.  89  N.  Y.,  75;  58  id.,  75;  58 
id.,  61;  114  U.  S.,  501;  93  id.,  217; 
6  WaU.,  750;  112  U.  S.,  629;  105 
id.,  13;  21  How.,  U.  S.,  112;  21 
Law  Rep.,  138. 

The  Constitution  of  1875  having 
authorized  the  grant  of  the  real 
estate  and  franchise,  both  are 
bound  by  the  tenure  of  the  grant 
and  perpetually  bound,  27  N.  Y., 
611,  there  having  been  no  default 
in  the  payment  of  the  rent  or  any 
non-performance  of  the  conditions 
prescribed  by  Chap.  252,  Laws  of 
1884,  and  by  the  contract. 

This  franchise  has  been  mort- 
gaged and  legally.  This  imports 
a  term  adequate  to  support  the 
mortgage.      Upon     default     the 


property  and  franchises  could  be 
sold.  Several  acts  provide 
methods.  Chapter  282,  Laws  of 
1854;  Chap.  444,  Laws  of  1857; 
Chap  469,  Laws  of  1873;  Chap. 
710,  Laws  of  1873;  Chap.  430, 
Laws  of  1874;  Chap.  446,  Laws  of 
1876;  Chap.  113,  Laws  of  1880. 
They  may  not  be  strictly  appli- 
cable to  a  street  railroad,  but  they 
indicate  the  policy  of  the  State  to 
make  railroad  property  and  fran- 
chises as  available  in  the  hands  of 
the  purchaser  as  in  the  hands  of 
the  first  holder.  And  §  15,  Chap. 
252,  Laws  of  1884,  provides  for 
the  lease  or  transfer  by  one  street 
railroad  to  another  of  a  right  to 
run  upon  or  use  any  portion  of 
the  street  railroad  tracks.  This 
implies  the  assignability  of  the 
franchise  to  the  extent  necessary 
to  uphold  such  lease.  Section  48, 
Chap.  140,  Laws  of  1850,  the  only 
statute  which  in  terms  authorizes 
the  legislature  to  annul  or  dissolve 
any  incorporation  formed  under 
the  act,  as  distinguished  from  by 
the  act  itself,  has  a  saving  clause 
which  provides  that  such  dissolu- 
tion shall  not  impair  any  remedy 
given  against  such  corporation  for 
any  liability  previously  incurred. 
If  the  remedy  is  to  enforce  the 
contract  which  binds  the  property 
franchise  such  franchise  must  sur- 
vive. 

We  think  therefore  that  upon 
the  dissolution  of  the  corporation 
the  railroad  and  the  franchise  to 
construct,  maintain  and  operate  it 
was  not  destroyed  or  impaired 
but  passed  as  a  legal  estate  charged 
with  the  mortgages  and  burdens 
legally  placed  thereon  to  the  di- 
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rectors  of  the  Broadway  Surface 
RR.  Co.  as  trustees  of  the  creditors 
and  stockholders  of  the  company. 
1  R.  S.  m.  p.  600,  §  9. 

Chapter  310,  Laws  of  1886,  pro- 
vided that  this  trust  should  be 
transferred  from  the  directors  to 
the  receiver.  The  receiver  has 
been  regularly  appointed  and  no 
motion  has  been  made  to  vacate 
his  appointment.  The  substitu- 
tion of  one  trustee  for  another 
does  not  affect  any  vested  legal 
rights  and  we  think  the  receiver 
holds  by  a  valid  title. 

All  the  liens  upon  the  property 
and  franchise  are  as  valid  against 
the  receiver  as  they  were  against 
the  company.  If  the  company 
acquired  the  benefit  of  the  con- 
tracts and  orders  whereby  the  con- 
sents of  the  city  and  property 
owners  were  vested  in  .  the  com- 
pany the  same  benefit  is  vested  in 
the  receiver  for  the  benefit  of  the 
stockholders  and  creditors.  The 
legislature  could  not  vest  in  the 
receiver  any  right  to  divest  this 
estate  of  any  consents,  rights  or 
property  and  bestow  them  upon 
the  city  or  State  except  upon  com- 
pensation. We  conclude  that 
Chap.  271,  Laws  of  1886,  so  far  as 
it  provides  for  the  sale  of  the  con- 
sents of  the  city  and  property 
owners  is  void. 

We  do  not  think  it  proper  in 
this  action  to  consider  the  ques- 
tions made  concerning  the  traffic 
contracts.  Only  the  city,  the  peo- 
ple and  the  receiver  assert  that 
they  are  void.  The  action  is  to 
wind  up  the  affairs  of  the  dissolved 
corporation.  The  parties  inter- 
ested in  supporting  the  traffic  con- 
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tracts  may  have  defences  which 
they  are  entitled  to  try  by  jury 
and  which  cannot  well  be  consid- 
ered in  this  action. 

We  think  that  part  of  §  5,  and 
subsequent  sections  of  Chap.  310, 
Laws  of  1886,  which  makes  it  the 
duty  of  the  judge  to  examine  the 
list  of  claims  presented  *' together 
with  such  evidence  as  the  receiver 
has  taken,"  etc.,  is  unconstitu- 
tional. The  court  is  bound  by  the 
evidence  taken  by  the  receiver. 
This  makes  the  receiver  the  offi- 
cer to  take  the  evidence  and  does 
not  permit  any  evidence  to  be 
taken  by  any  disinterested  officer. 
This  is  not  due  process  of  law. 

Judgment  affirmed,  without 
prejudice  to  any  action  the  attor- 
ney general  may  bring  with  regard 
to  the  traffic  contracts. 

Bockes,  */.,  concurs  in  result. 
Learned,  P. J.,  concurs,  except 
that  he  holds  Chap.  268,  Laws  of 
1886,  to  be  unconstitutional. 


PLEADING.     EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Groot  et  al.,  respts.,  v.  Agens, 
applt. 

Decided  Oct.  25,  1887. 

The  answer  set  up  nonjoinder  of  one  H. 
plaintifi,  alleging  that  he  was  a  partner 
with  plaintiffs  and  was  living  when  the 
action  was  commenced.  Held,  That 
proof  of  H.'s  death  at  the  date  of  the 
trial  was  admissible  and  a  complete  an- 
swer to  the  plea  In  abatement. 

This  action  contains  two  counts, 
one  for  the  purchase  and  sale  of 
stocks  and  advance  of  moneys  and 
for  commissions  and  interest,  such 
purchases  and  sales  having  been 
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made  at  the  request  of  the  de- 
fendant, whereby  the  latter  had 
become  indebted  to  the  plaintiff  in 
the  amount  claimed.  The  other 
account  was  for  the  same  amount 
upon  the  account  stated.  The  an- 
swer served  pleaded  the  non- 
joinder of  one  H.  as  a  party  plain- 
tiff, alleging  that  he  was  a  part- 
ner and  jointly  interested  with 
the  plaintiffs  in  the  demand  sued 
upon,  and  was  living  when  the 
action  was  commenced.  Upon 
the  trial  plantiffs'  counsel,  for  the 
purpose  of  defeating  the  plea  in 
abatement,  asked  a  witness  if  H. 
was  dead.  Defendants'  counsel 
excepted  on  the  ground  that  **the 
matters  arising  subsequent  to  the 
commencement  of  this  action  and 
not  in  discharge  of  the  indebted- 
ness therein  created  ate  not  ad- 
missible, especially  when,  as  in 
this  case,  a  plea  of  abatement  was 
interposed  by  reason  of  the  fact 
that  Mr.  Hopper  was  living  at  the 
time  when  the  answer  was 
served."  The  objection  was  over- 
ruled, and  defendant  excepted  and 
now  claims  that  since  the  referee 
found  as  a  fact  that  Hopper  was 
dead  at  the  date  of  the  commence- 
ment of  the  action,  the  plea  in 
abatement  could  not  be  defeated 
by  the  evidence  objected  to. 
Thomas  Darlington^  for  applt, 
Fithian  &  Clark,  for  respts. 
Held,  That  the  objection  was 
properly  overruled ;  that  it  was 
unsound  on  its  face,  the  question 
objected  to  not  asking  for  a  matter 
arising  subsequent  to  the  com- 
mencement of  the  action,  but  for 
an  existing  fact  irrespective  of 
when  it  arose  or  occurred,  and  the 


plea  did  not  allege  as  the  objec- 
tion assumes  that  Hopper  was  liv- 
ing when  the  answer  was  served ; 
that  proof  of  Hopper's  death  at 
the  date  of  the  trial  was  admissi- 
ble and  a  complete  answer  to  the 
plea  in  abatement. 

Judgment  of  General  Term,  af- 
firming judgment  on  report  of 
referee  for  plaintiffs,  affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 

NEGOTIABLE  PAPER.     WA- 
GER CONTRACT. 

N.  Y.  Supreme  Court.     General 
Term..    First  Dept. 

Hudson G.  Bottum  etal ,  respts., 
V.  John  Scott,  applt. 

Decided  Oct.  2(>,  1887. 

The  burden  of  showing  that  the  promissory 
note  sued  on  is  invalid  for  any  cause  is 
upon  the  defendant. 

A  defense  that  the  contract  on  which  the 
note  was  given  was  a  wager  contract 
does  not  dispense  with  proof  to  substan- 
tiate the  defense. 

The  court  cannot  be  required  to  reiterate 
in  different  verbiage  propositions  which 
it  has  already  charged. 

Appeal  from  ju«1gmeut  entered      * 
on  verdict  and  from  order  deny- 
ing motion  for  a  new  trial. 

Action  on  a  promissory  note. 
The  answer  admitted  the  making 
and  delivery  of  the  note,  but  al- 
leged that  plaintiffs  represented  to 
defendant  that  they  had  sold  for 
him  and  purchased  for  him  large 
amounts  of  wheat  and  corn,  and 
that  they  had  closed  out  such  con- 
tracts at  a  loss  of  the  amount  of  > 
the  note ;  that  such  pretended 
losses  were  the  only  consideration 
for  the  note  ;  that  plaintiffs  never 
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sold  or  purchased  any  grain  for 
defendant,  that  no  grain  was  ever 
delivered  to  him,  but  that  it  was 
the  intention  of  both  parties  that 
none  should  be  delivered  but  that 
defendant  was  to  pay  the  differ- 
ences and  that  the  transaction 
was  fictitious  and  a  wager  on  the 
price  of  wheat  and  corn. 

The  court  refused  to  dismiss  the 
complaint  and  charged  that  the 
burden  of  proof  to  establish  the  il- 
legality of  the  transaction  was  on 
defendant. 

Ira  D.  Warren^  for  applt. 

W,  S.  LogaUy  for  respts. 

Held,  No  error.  That  the  pre- 
sumption is  that  the  note  is  a 
valid  obligation,  given  for  a  good 
and  legal  consideration,  and  that 
the  burthen  of  attacking  it  for 
any  cause  is  upon  defendant.  70 
N.  Y.,  202;  71  id.,  420;  77  id.,  612; 
83  id.,  92  ;  110  U.  S.,  508.  There 
was  therefore  no  ground  for  dis- 
missing the  complaint,  and  the 
case  was  properly  submitted  to 
the  jury. 

The  court  charged  that  there 
was  no  evidence  that  plaintiffs 
ever  malte  any  contract  with  any 
person  that  bound  them  to  receive 
or  deliver  any  grain ;  and  if  the 
jury  was  satisfied  that  there  was 
no  such  valid  contract  defendant 
was  entitled  to  a  verdict ;  that  if 
the  arrangement  was  that  defend- 
ant was  to  pay  the  differences 
and  was  not  to  receive  or  deliver 
any  grain  on  his  contract  he  was 
entitled  to  a  verdict;  that  if  they 
were  satisfied  from  the  evidence 
^  that  no  such  valid  contract  was 
entered  into,  although  the  accounts 
were  rendered  in  the  way  in  which 


they  were,  defendant  was  entitled 
to  a  verdict.  Defendant's  counsel 
requested  the  court  to  charge  that 
there  was  no  evidence  that  plain- 
tiffs ever  made  a  contract  with 
any  person  on  defendant's  account 
that  bound  him  to  receive  or  de- 
liver any  grain.  This  was  charged. 
He  also  requested  a  charge  that 
unless  there  was  such  a  valid  con- 
tract defendant  is  entitled  to  a 
verdict.  This  the  court  refused  to 
charge  otherwise  than  as  already 
charged. 

Held,  No  error.  The  court  had 
already  charged  that  if  no  valid 
contract  had  been  entered  into  de- 
fendant was  not  liable,  and  that 
proposition  had  been  charged  in 
many  ways.  I  do  not  understand 
that  it  is  incumbent  upon  the  court 
to  reiterate  in  different  verbiage 
the  propositions  which  it  has  al- 
ready charged. 

In  Bigelow  v.  Benedict,  70 
N.  Y.,  202,  it  was  held  that  a  con- 
tract whereby  A.  for  a  valuable 
consideration  agrees  to  purchase 
of  B.  gold  coin  at  a  specified  price 
within  a  specified  time,  B.  having 
the  option  to  deliver  or  not,  is  not 
upon  its  face  a  wager  contract 
within  the  meaning  of  the  stat- 
utory provision  declaring  such  con- 
tracts void,  and  that  in  the  ab- 
sence of  evidence  to  the  contrary 
it  will  be  presumed  that  the  con- 
tract was  made  in  good  faith  with 
intent  on  the  part  of  both  parties 
to  perform.  71  N.  Y.,  420;  83  id., 
99;  108  U.  S.,  269. 

In  this  case  the  defense  that  the 
contract  was  a  wager  contract  is 
pleaded,  but  that  defense  does  not 
dispense  with  proof  on  the  part  of 
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defendant  to  substantiate  the  de- 
fense. Inasmuch  as  the  case  was 
submitted  to  the  jury  on  conflict- 
ing evidence  with  proper  instruc- 
tions as  to  the  burden  of  proof  the 
verdict  should  stand. 

That  the  verdict  should  not  be 
set  aside  as  against  the  weight  of 
evidence.  The  jury  were  judges 
as  to  the  question  of  fact  and  as 
to  the  weight  to  be  given  to  the 
testimony  of  each  witness  whom 
they  saw  and  who  testified  before 
them. 
'        Judgment  affirmed. 

Opinion  by  Lawrence j  J.;  Bart- 
leity  «/.,  concurs. 


DIRECTORS.     LIMITED  LIA- 
BILITY  COMPANIKS. 


N.  Y.  Common  Pleas. 
Term. 


General 


Alice  Richards,  applt.^  v.  Sam- 
uel H.  Kinsley,  respt. 

Decided  Dec.  5,  1887. 

In  an  action  bj  a  judgment  creditor  of  a 
corporation  organized  under  the  limited 
liability  act  of  1875,  against  a  stock- 
holder thereof,  seeking  to  charge  him 
with  the  amount  of  the  judgment,  on 
the  grounds  that  the  capital  stock  of  the 
company  is  not  paid  in  full,  it  is  a  suffi- 
cient defense  that  such  stockholder  is 
himself  a  creditor  of  the  company  to  an 
amount  equaling  his  stock.  But  such  a 
defense  would  not  be  good  in  an  action 
against  a  director  for  joining  in  a  false 
annual  report. 

Appeal  from  order  of  General 
Term  of  City  Court,  sustaining  in- 
terlocutory judgment  entered  on 
order  overruling  demurrer  to  the 
answer. 

The  complaint  alleged  that  de- 


fendant, at  the  times  referred  to, 
was  a  stockholder  and  director  in 
the  American  Opera  Company,  a 
corporation  organized  under  the 
Limited  Liability  Act  of  1875;  that 
plaintiff  was  a  j  udgmen t  creditorof 
the  said  company,  and  plaintiff 
sought  to  hold  defendant  for  her 
said  claim  under  the  judgment  on 
the  grounds  that  the  stock  of  the 
company  was  not  fully  paid^  and 
that  defendant  as  director  joined  in 
an  annual  report  of  said  corporation 
which  was  false  in  material  particu- 
lars. The  answer,  after  certain 
denials,  set  up,  as  a  separate  de- 
fense, that  defendant  was  himself 
a  creditor  of  said  company  for 
money  loaned  to  an  amount 
named,  equaling  the  amount  of 
defendant's  stock.  To  this  defense 
plaintiff  demurred  on  the  ground 
that  it  was  insufficient  in  law. 

W.  W.  Badger^  for  applt. 

Eaton  &  LewiSy  for  respt. 

Held,  That  the  complaint  does 
not  set  up  separate  causes  of  ac- 
tion, but  only  separate  grounds 
upon  which  plaintiff  seeks  to  re- 
cover the  same  sum,  and  the  only 
question  is  whether  the^  matter 
demurred  to  would,  if  true,  fur- 
nish a  defense  to  either  ground  of 
recovery  set  up  in  the  complaint. 

To  the  attempt  to  hold  defend- 
ant liable  for  false  representations 
and  statements  in  the  report  the 
matter  referred  to  would  not  afford 
a  defense,  for  such  liability  is  in- 
tended as  a  penalty  for  the  deceit- 
ful acts  of  the  officer.  But  the 
matter  in  the  answer  would  fur- 
nish a  defense  to  a  liability  founded 
OQ  a  non-payment  in  full  of  the 
stock  of  the  company.    8  Cow., 
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387;  17  N.  Y.,  458;  72  id.,  lO'O;  90 
id.,  353. 

Order  affirmed,  with  costs  of 
appeal. 

Opinion  by  Larremore,  Ch,  J.; 
Daly  and  Van  Hoesen,  J  J.,  concur. 


BRIBERY.    EVIDENCE. 

N.  Y.  Court  op  Appeals. 

The  People,  respts.,  v.  Sharp, 
applt. 

Decided  Nov.  29,  1887. 

On  the  trial  of  an  indictment  for  bribery 
the  testimony  of  defendant  given  before 
a  committee  of  the  senate  appointed  to 
investigate  the  facts  involved  in  the 
charges  of  bribery,  defendant  being 
under  subpoena,  is  inadmissible  against 
him.  It  is  not  necessary  for  the  protec- 
tion, of  defendant  under  §  79,  Penal  Code, 
that  defendant  should  have  refused  to 
obey  the  subpoena  or  to  answer  the  ques- 
tions of  the  committee,  the  subpcana  be- 
ing compulsory. 

Evidence  that  a  year  before  the  offence 
charged  defendant  tried  to  bribe,  another 
person  is  not  admissible  on  the  question 
of  intent  with  which  defendant  paid  the 
bribe  alleged,  it  being  too  remote  and 
proof  of  the  commission  of  one  crime  is 
not  admissible  on  the  trial  for  another 
offence. 

Evidence  that  some  of  the  persons  alleged 
to  have  been  bribed  and  who  were  co-de- 
fendants were  in  Canada  is  inadmissible 
and  irrelavent,  the  rule  that  a  failure  to 
produce  proof  which  would  render  mate- 
rial but  doubtful  facts  certain  will  raise 
a  presumption  against  the  party  who 
omits  to  do  so  does  not  apply  unless  it 
appears  that  such  proof  is  in  his  power. 

On  Oct.  19,  1886,  defendant  was 
indicted  for  bribing  a  member  of 
the  common  council  with  intent 
to  influence  him  in  respect  to  the 
exercise  of  his  powers  and  func- 
tions as  such  member,  upon  ib? 
application  of  the  Broadway  Sur- 


face Railway  Co.  for  the  consent 
of  the  common  council  to  the  con- 
struction of  a  street  railway.  De- 
fendant was  tried  separately.  Di- 
rect evidence  was  given  from 
which  a  jury  might  find  that  said 
member  had  been  in  fact  bribed 
and  other  evidence  of  a  circum- 
stantial character,  but  which  the 
jury  have  considered  sufficient  to 
warrant  a  verdict  of  guilty 
against  defendant.  Defendant  ex- 
cepted to  the  admission  of  certain 
items  of  testimony. 

First.  The  prosecution  proved 
that  defendant  was  examined  as  a 
witness  before  a  committee  of  the 
senate  of  this  State,  appointed  to 
investigate  among  other  things 
the  methods  of  the  Broadway 
Railway  Co.  in  obtaining  the  con- 
sent of  the  common  council  and 
also  the  action  in  respect  thereto 
of  the  board  of  aldermen  which 
granted,  or  of  any  member  there- 
of who  voted  for  the  same,  and 
that  defendant  then  gave  testi- 
mony which  the  prosecution 
claimed  was  ''  irrefutable  evidence 
of  his  participation  in  and  com- 
plicity in  the  commission  of  the 
crime."  This  testimony  was  of- 
fered in  evidence,  it  being  con- 
ceded by  the  prosecution  that  de- 
fendant, at  the  time  he  testified, 
was  before  the  committee  under 
the  operation  and  compulsion  of  a 
subpoena  duly  issued  by  it,  and 
that  the  testimony  he  gave  was  in 
response  to  questions  propounded 
in  their  behalf.  The  testimony 
offered  was  objected  to  as  given 
under  privileged  circumstances  ; 
that,  defendant  was  compelled  to 
atteild  and  testify  and    the  evi- 
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deDce  thus  elicited  was  not  compe- 
tent '*upon  the  trial  of  a  person 
where  the  subject  under  inquiry 
is  that  about  which  he  was  then 
interrogated."  The  objection  was 
overruled,  and  an  exception  taken. 

W,  Bourke  Oockran^  Albert 
Stickaey  and  Edward  W.  Paige, 
for  applt. 

McKenzie  Semple,  DeLancey 
Nicoll  and  Oeorge  F.  Comstock, 
forrespts. 

Held,  Error;  that  under  the  pro- 
vision of  §§  78,  79  and  712  of  the 
Penal  Code,  the  testimony  offered 
was  inadmissible.     24  N.  Y.,  74. 

It  appeared  by  the  concessions 
made  upon  the  trial,  that  on  ob- 
jection being  made  to  the  intro- 
duction of  defendant's  testimony, 
on  the  ground  that  his  statements 
made  before  the  committee  were 
privileged,  made  under  compul- 
sion of  a  subpoena  and  the  con- 
straint of  an  oath  duly  adminis- 
tered by  the  committee  who  con- 
fined his  evidence  to  such  ques- 
tions as  the  committee  chose  to 
ask,  and  no  suggestion  having 
been  made  that  the  senate  had  full 
power  to  take  cognizance  of  and 
to  enquire  through  its  committee 
into  the  alleged  abuses  of  public 
power  and  corruption  of  public  of- 
ficers, or  that  such  proceedings 
were  not  in  every  respect  valid 
and  legal,  the  prosecution  put  the 
resolution  in  evidence  and  then 
proved  acts  of  defendant  to  show 
that  he  waived  his  privilege  before 
the  committee  by  not  asserting  it. 
The  due  appointment  of  the  com- 
mittee or  its  powers  were  not  ques- 
tioned. It  was  claimed  on  this 
appeal  that  "  the  resolution  of  the 


senate  and  the  inquisition  of  the 
committee  were  illegal  and  void 
proceedings,  having  no  signifi- 
cance or  force  in  the  judgment  of 
the  law." 

Held,  Untenable;  that  in  view 
of  the  facts  proved  it  was  too  late 
to  raise  the  question  here:  that 
the  senate  had  constitutional 
power  to  pass  the  resolution  and 
its  committee  had  authority  to 
carry  it  into  effect.  99  N.  Y., 
463. 

Kilbourn  v.  Thompson.  103 
N.  Y.,  176,  distinguished. 

Also  held,  That  the  subpoena 
and  resolution  of  the  senate  being 
compulsory,  it  was  not  necessary 
for  the  protection  of  the  witness 
that  defendant  should  either  by 
deed  or  word  set  at  defiance  or 
refuse  to  obey  the  summons,  or  to 
answer  the  questions  of  the  com- 
mittee. 

The  legislature  intended  by  §  79 
of  the  Penal  Code  to  cover  all  cases 
which  involved  an  inquiry  into 
matters  relating  to  bribery  as  de- 
fined by  the  various  sections  of 
said  Code.  It  being  the  object  of 
said  statute  to  enable  magistrates, 
grand  juries,  courts  or  legislature 
to  make  their  investigations  into 
alleged  abuses  effectual  and  suc- 
cessful and  to  that  end  protect 
witnesses  whose  testimony  might 
otherwise  be  withheld,  but  without 
which  the  investigation  would 
fail.  Whatever  effect  may  be 
given  to  §§  68  and  69  of  the  Penal 
Code,  making  the  refusal  of  a  wit- 
ness to  attend  or  testify  before  a 
legislative  committee  a  misde- 
meanor or  limiting  the  inquiry  to 
'^material  and  proper  questions/' 
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they  cannot  be  regarded  as  exclud- 
ing the  operation  of  §§  78  and  79. 
Within  the  terms  of  the  latter 
sections  every  question  may  be 
asked  which  is  pertinent  to  the 
subject  matter.  ' 

One  P.,  who  was  in  1883  the  en- 
grossing clerk  of  the  assembly,  was 
called  as  a  witness  for  the  pros- 
ecution and  testified  that  defend- 
ant desired  an  alteration  of  a  cer- 
tain bill  then  pending  before  that 
body,  so  that  its  terms  might  au- 
thorize the  constniction  of  a  rail- 
road on  Broadway.  For  this  al- 
teration he  proposed  to  pay  the 
witness  $5, 000.  This  evidence  was 
introduced  as  part  of  the  affirma- 
tive case  for  the  prosecution.  It 
was  objected  to  and  the  objection 
overruled  and  an  exception  taken. 

Held^  Error ;  that  evidence  was 
too  remote  in  point  of  time;  that 
it  was  not  admissible  upon  the 
question  of  the  intent  with  which 
defendant  paid  the  bribe. alleged 
in  the  indictment,  no  such  logical 
and  close  connection  therewith  ex- 
isting as  is  necessary  to  render  it 
admissible.  57  N.  H.,  245,  295;  80 
N.  Y.,  364,  375;  that  upon  the 
question  of  motive  that  is  a  reason 
why  defendant  should  commit  the 
crime,  the  evidence  has  not  the 
least  materiality  or  bearing ;  that 
evidence  of  defendant's  bad  char- 
acter could  not  be  given  in  antici- 
pation of  proof  from  him  and  no 
such  issue  could  be  tendered  by 
the  prosecution,  14  Wend  ,  111  ; 
5  Gush.,  295  ;  5  Ohio,  227  ;  2  Dana, 
418 ;  Burr.  On  Cr.  Evi.,  533  ;  that 
proof  of  defendant's  general  char- 
acter would  be  irrelevant  although 
it  might  show  in  a  moral  sense 


that  he  would  be  likely  to  commit 
the  crime  with  which  he  was 
charged;  that  proof  of  the  com- 
mission of  one  crime  is  not  admis- 
sible in  evidence  on  the  trial  of  the 
same  offender  for  another;*  no 
evidence  can  be  admitted  which 
does  not  tend  to  prove  the  issue 
joined.  The  indictment  is  all  the 
defendant  is  expected  to  come 
prepared  to  answer.  55  N.  Y., 
81. 

Pierson  v.  People,  79  N.  Y.,  424, 
People  V.  Wood,  8  Park.  Cr.,  681 
People  V.  Stout,  4  id .,  452;  Comm 
V.  Tuckerman,  10  Gray,  173,  199 
Comm.  V.  McCarthy,  119  Mass. 
354;  Comm.  V.  Bradford,  126  id. 
42;  People  V.  O'Sullivan,  104  N.  Y. 
481;  Comm.  v.  Abbott,  130  Mass. 
472;  Comm.  v.  Jackson,  132  id. 
16,  distinguished. 

One  M.  who  was  an  alderman 
at  the  time  of  the  passage  of  the 
resolution  testified  against  defend- 
ant's objection  that  after  the  con- 
sent to  the  laying  of  the  tracks 
was  given  he  received  $5,000  from 
one  DeL.  The  d  ist rict  attorney  then 
asked:  '*  You  understood  that  you 
received  the  money  on  account 
of  the  Broadway  Surface  ER," 
and  the  witness  answered  "No 
sir,  nothing  of  the  kind."  On  a 
further  examination  as  to  the  cir- 
cumstances and  the  receipt  of  the 
money  the  witnes>  swore  that 
DeL.  gave  him  a  roll  of  bills  ''and 
said,  there  is  something  to  buy 
election  tickets  with."  In  reply 
to  a  question  from  the  district  at- 
torney the  witness  swore  that  he 
did  not  understand  that  the  money 
was  paid  on  account  of  the  Broad- 
RR.    Co.     He  was   then   asked  : 


376 


NEW  YORK  WEEKLY  DIGEST. 


''What  was  your  understand- 
ing at  the  time?"  This  was  not 
only  specifically  objected  to  as 
incompetent  against  defendant, 
but  also  as  asking  for  a  conclu- 
sion. The  objection  was  over- 
ruled and  the  witness  answered 
that  there  was  no  particular  un- 
derstanding about  it  so  far  as  he 
was  concerned,  that  ''there  was 
nothing  said  about  it."  The  wit- 
ness then  being  asked:  "  What  did 
you  think  at  the  time  DeLacy  gave 
it  to  you  for  ?  '*  answered  that  ho 
had  his  misgivings,  and  on  being 
further  questioned  said:  "I  sup- 
pose it  was  for  the  Broadway 
road."  This  was  also  received 
under  objection. 

Held^  That  the  rulings  were 
erroneous;  that  the  first  question 
called  for  an  opinion  and  from 
the  evidence  given  the  jury  might 
naturally  reason  that  the  con- 
clusion of  the  witness,  drawn 
from  all  the  facts  within  his 
knowledge,  fairly  represented  the 
nature  and  extent  of  the  con- 
nection between  the  circumstances 
to  which  he  testified  and  tf:e 
fraudulent  practices  which  bad 
preceded  it. 

The  public  prosecutor  as  part  of 
his  evidence  in  chief  ofl^ered  to 
show  by  a  detective  employed  by 
the  district  attorney  to  serve  sub- 
poenas upon  three  of  the  aldermen 
alleged  to  have  been  bribed,  whom 
the  district  attorney  claimed  were 
material  and  competent  witnesses, 
that  the  detective  was  unable  to 
find  them  in  this  State,  but  did  find 
one  of  them  in  Canada  and  learned 
that  the  others  were  in  Canada  al- 
though   he   did    not    see    them. 


These  persons  were  named  in  the 
indictment  as  co-deHendants  and 
the  evidence  already  in  tended  to 
show  that  some  of  them  and  es- 
pecially one  were  intermediaries 
between  the  persons  oflFending 
against  the  statutes  relating 
to  bribery,  or  instiiiments  of 
whomever  committed  the  act 
charged.  This  evidence  was  ad- 
mitted under  objection  by  defend- 
ant's counsel.  It  was  not  claimed 
that  defendant  was  privy  to  the 
absence  of  the  co-defendants,  or 
that  the  object  of  the  proof  was  to 
furnish  a  basis  for  evidence  other- 
wise inadmissible,  but  the  district 
attorney  disclaimed  any  intention 
of  proving  the  flight  of  these  per- 
sons as  CO  conspirators,  and  so 
make  use  of  their  absence  as  evi- 
dence of  guilt,  or  an  admission 
by  their  conduct  that  the  accusa- 
tion against  them  and  defendant 
was  true,  but  said  he  offered  it 
only  to  show  that  after  diligent 
effort  he  was  unable  to  procure 
their  attendance  as  witnesses  and 
thus  enable  him  to  account  for 
their  absence. 

Heldj  That  evidence  of  their  ab- 
sence was  inadmissible,  that  it 
could  have  no  legitimate  bearing 
upon  the  issue. 

The  rule  that  when  a  party  to 
an  issue  on  trial  has  proof  which  if 
true  would  render  material  but 
doubtful  fact  certain,  the  law  pre- 
sumes against  him  if  he  omits  to 
produce  it,  and  authorizes  a  jury  to 
resolve  all  doubts  adversely  to  his 
defense,  cannot  be  applied  unless  it 
a[*pears  that  the  proof,  whether  it  is 
a  living  witness  or  a  paper,  is 
within  his  power. 
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Also  heldj  That  being  irrelevant 
it  should  have  been  excluded,  as 
it  could  do  the  prosecution  no 
legal  good  and  must  subject  the 
defendant  to  the  prejudices  and 
unfavorable  inferences  suggested 
by  the  absence  of  a  co-defendant 
whose  presence  if  innocent  could 
not  'but  assist  the  defendant,  but 
whose  absence  and  refusal  to  obey 
a  subpoena  might  easily  be  re- 
garded as  a  confession  of  guilt, 
and  could  not  fail  to  strengthen  in 
an  appreciable  degree  the  case  of 
the  prosecution. 

Pease  v.  Smith,  61  N.  Y.,  477, 
distinguished  and  limited. 

The  legal  principle  which  re- 
quires relevant  and  material  evi- 
dence and  admits  no  other  is  im- 
portant, and  however  serious  the 
charge  against  an  accused  person 
may  be  and  great  the  evil  it  un- 
covers, it  cannot  properly  be  made 
the  subject  of  a  judicial  sentence 
unless  the  crime  is  substantiated 
according  to  the  established  rules 
of  evidence. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
reversed. 

Opinions  by  Danforth  and  Peck- 
ham,  J  J.    All  concur. 


WILLS.     LEGACY. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Alexander  Van  Eensselaer, 
exr.,  re^L,  v.  Annie  W.  Van 
Bensselaer  et  aL,  applts. 

Decided  Oct.  26, 1887. 

The  wiU  of  testator  gave  to  plaintifiTs  tes 
tatrix  a  legacy  **  to  be  paid  ♦  ♦  ♦  out 
Vol.  27— No.  16b. 


of  moneys  deriTed  from  the  sale  "  of  a 
specified  farm  "  or  otherwise  if  it  shall 
seem  best  to  them,"  the  executors.  HM, 
That  the  discretion  was  as  to  payment 
from  other  assets,  and  if  such  discretion 
was  not  exercised  the  legacy  should  be 
paid  from  the  avails  of  the  farm. 

Appeal  from  judgment  of  Special 
Term  in  favor  of  plaintiff. 

Action  to  recover  the  amount  of 
a  legacy.  One  V.  died  in  1878, 
leaving  a  will  by  which  he  gave  a 
legacy  to  plaintiff's  testatrix  as 
follows.  "I  hereby  give  and  be- 
queath to  my  sister  Elizabeth  the 
sum  of  ten  thousand  dollars  to  be 
paid  by  my  executors  when  it 
shall  be  convenient  for  them,  with- 
out regard  to  the  time  fixed  by 
law,  out  of  the  moneys  derived 
from  the  sale  of  the  Van  Schaick 
farm  left  me  by  my  brother  C,  or 
otherwise,  if  it  shall  seem  best  to 
them.  It  is  further  my  will  that 
this  legacy  shall  be  deemed  sub- 
servient to  all  others." 

The  personal  estate  was  largely 
in  excess  of  the  debts  and  of  lega- 
cies, all  of  which  were  paid.  The 
executor  turned  the  balance  over 
to  defendant  Annie  who  was  the 
widow.  Prior  to  the  death  of  tes- 
tator he  had  arranged  with  S.  and 
A.  by  which  they  were  to  sell  the 
farm  named  in  the  provision  for 
legacy  and  after  paying  him  $20,- 
000  were  to  be  joint  owners  with 
him  in  one  half  the  farm.  Sales 
were  made  and  mortgages  thereon 
of  over  $8,000  were  among  his 
assets,  and  subsequently  other 
sales  were  made  amounting  to 
over  $15,000,  which  the  executor 
at  once  gave  the  widow,  as  resid- 
uary legatee.  Plaintiff's  testa- 
trix was  the  wife  of  a  rich  man. 
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Whether  the  widow  was  needy  or 
pressed  for  money  does  not  ap- 
pear. The  legacy  to  plaintiff's 
testatrix  was  not  paid  and  this  ac- 
tion was  brought  against  the 
widow  and  the  executor  to  re- 
cover it. 

Thos.  Allison^  for  applts. 

J.  E.  Ackley^  for  respt. 

Held,  That  plaintiff  was  entitled 
to  recover.  His  testatrix  was  the 
wife  of  a  rich  man  and  it  seems  to 
have  been  supposed  that  she  could 
wait  until  further  sales  would  fur- 
nish the  means  to  pay  her  legacy. 
The  defendant  executor  seems 
also  to  have  a  theory  in  relation 
to  the  farm,  which  was  that  '*he 
felt  no  obligation  "  to  pay  Mrs.  G., 
plaintiff's  testatrix,  until  the  $20,- 
000  and  interest  that  was  provided 
for  in  the  S.  and  A.  contract  was 
paid  to  the  widow  ;  that  Mrs.  G. 
had  no  right  to  any  part  of  that 
sum  and  that  he  so  told  the 
widow.  It  was  partly  from  that 
reason  and  partly  from  the  dis- 
cretion vested  in  him  by  the  form 
of  the  bequest  that  he  paid  over 
■the  money  to  the  widow.  The  be- 
quest, however,  expressly  directs 
the  payment  of  the  legacy  ''out 
of  the  money  received  from  the 
sale  of  the  farm  "  and  the  discre- 
tion was  as  to  the  payment  of  it 
from  other  assets,  and  this  discre- 
tion was  no  doubt  given  to  pro- 
vide against  the  failure  of  the 
farm  to  pay  the  legacy.  The  di- 
rection to  pay  it  out  of  the  moneys 
received  from  the  farm  indicates  a 
settled  purpose  that  such  moneys 
should  be  thus  used.  The  bequest 
was  made  subservient,  it  is  true, 
for  the  reason  that  it  was  to  be 


paid  out  of  the  proceeds  of  the 
land  unless  the  executors  thought 
it  wise  or  proper  in  their  discre- 
tion to  pay  it  out  of  other  moneys. 
If  the  discretion  was  not  thus  ex- 
ercised, however,  then  it  was  to 
be  paid  out  of  the  moneys  received 
from  the  farm.  There  was  at  the 
time  of  testator's  death  a  fund  of 
over  $8,000  in  mortgages  and  this 
was  one  composed  of  moneys  re- 
ceived from  sales  of  the  farm 
lands  and  should  have  been  appro- 
priated to  the  payment  of  Mrs. 
G.'s  legacy;  but  although  no 
doubt  whatever  is  entertained 
about  this  proposition,  if  it  be  an 
erroneous  view,  then  the  moneys 
subsequently  received  should  have 
been  so  applied.  The  legacy  was 
a  charge  upon  the  land,  the  pro- 
ceeds from  the  sales  of  which 
were  specifically  appropriated  to 
its  payment.  The  defendant  exec- 
utor was  led  by  an  erroneous 
view  of  his  duties.  His  sympa- 
thies were  apparently  with  the 
widow  of  teijtator,  and  perhaps 
justly  so  on  account  of  the  sup- 
posed wealth  of  Mrs.  G.'s  hus- 
band, but  this  does  not  justify  a 
departure  from  obligations  plainly 
expressed.  The  errors  committed 
are  really  those  of  the  defendant 
executor  in  paying  the  sums  of 
money  received  from  the  sales  of 
part  of  the  Van  Schaick  farm  to 
the  widow,  and  for  these  errors  he 
was  properly  required  to  make 
reparation  by  the  judgment  pro- 
nounced against  him. 

Judgment  affirmed,  with  costs. 

Opinion  by  Brady,  J. ;  Van 
Bruntj  P.J.J  and  Daniels,  J., 
concur. 


NEW  YORK  WEEKLY  DIGEST, 


ai» 


LEASE.    CHATTEL  MORT- 
GAGE. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Lewis  M.  Smith,  applt.,  v.  Chas. 
F.  Taber,,  respt. 

Decided  Nov.,  1887. 

A  farm  lease  provided  that  all  the  personal 
property  and  crops  raised  and  to  he 
raised  on  the  land  should  be  bound  to  the 
landlord  as  security,  and  that  the  land- 
lord shall  have  the  title  to  the  property 
raised  or  produced  or  kept  on  the  farm 
and  right  of  possession  at  any  time.  The 
lease  was  properly  filed  as  a  chattel  mort- 
gage. Held,  That  the  instrument  was 
valid  so  as  to  create  a  lien  as  against  a 
purchaser  of  crops  raised  on  the  farm 
without  actual  notice  of  said  lien. 

Appeal  from  judgment  of  non- 
suit. 

Action  to  recover  the  value  of 
certain  buckwheat  purchased  and 
taken  by  defendant.  Plaintiff 
leased  a  farm  to  one  C.  by  a  writ- 
ten lease,  which  contained  pro- 
visions giving  him  a  lien  on  ''  all 
the  penjonal  property  on  said  land 
or  thereafter  brought  on  "  it  and 
'*  all  the  personal  property  and 
crops  raised  and  to  be  raised  on 
said  land  *  *  ♦  shall  be  bound 
to  said  Smith  as  collateral  secu- 
rity." It  further  declared  that 
for  the  purpose  of  securing  him 
the  lessor  "shall  have  the  title  to 
all  the  personal  property  of  what- 
ever kind  raised,  made,  produced, 
kept,  put  or  used  upon  said  farm, 
and  he  shall  have  the  right  of 
possession  thereof  at  any  time, 
and  such  title  and  right  of  posses- 
sion is  vested  in  said  Smith  as  col- 
lateral security  for  the  faithful 
performance  of  all  the  covenants." 


The  lease  was  duly  filed  in  the 
clerk's  office,  and  thereafter  the 
buckwheat  was  purchased  by  de- 
fendant of  the  tenant  without 
actual  notice  of  the  provisions  of 
the  lease.  The  buckwheat  in 
question  had  been  raised  on  the 
farm. 

James  A,  Douglass  and  Alex. 
Cuming  J  for  applt. 

8.  C.  Taber,  for  respt. 

Held,  That  the  contract  was 
valid,  whether  viewed  exclusively 
as  a  chattel  mortgage  or  as  a 
"lien  clause,"  to  enable  plaintiff 
to  enforce  payment  of  the  rent 
out  of  any  property  of  the  tenant 
in  and  upon  the  premises.  lOa 
N.  Y.,  122  ;  65  id.,  459.  The  Ian- 
guage  is  apt  and  broad  enough  to 
create  a  present  lien  as  well  as  a 
present  transfer  of  title  to  all 
property  mentioned.  It  is  more 
full  than  the  language  of  the 
agreement  found  in  Hale  v, 
Omaha  Nat.  Bk.,  49  N.  Y.,  684,- 
which  only  provided  for  further 
and  future  liens  being  given. 

Cressy  v.  Sabre,  17  Hun,  123, 
distinguished. 

Treating  the  filing  of  the  lease 
containing  the  lien  clause  and  the 
security  clause  vesting  the  title  to 
the  property  in  the  lessor  as 
equivalent  to  an  actual  notice  to 
defendant  then  it  must  follow 
that  defendant  is  not  a  purchaser 
in  good  faith  without  notice  ;  and 
hence  he  only  acquired  such  rights 
as  were  possessed  by  his  vendor  as 
between  the  vendor  and  the  les- 
sor.    4  Abb.  App.  Cas.,  302. 

Duff  us  V.  Bangs,  43  Hun,  54 ; 
Johnson  v.  Crowfoot,  53  Barb.^ 
576,  distinguished. 
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The  property  in  question  had  a 
potential  existence,  and  hence  the 
transfer  was  not  invalid.  34  Barb., 
12. 

Here  it  was  stipulated  that  the 
title  to  the  property  should  vest  in 
the  lessor,  and  as  soon  as  it  came 
into  existence  Smith  had  the  right 
to  it,  as  it  was  vested  in  him  to 
the  extent  that  was  needed  to 
secure  or  pay  his  debt,  and  that 
stipulation  was  valid.  32  N.  Y., 
417  ;  27  Hun,  91 ;  41  Barb.,  404  ; 
Jones  on  mortgages,  115,  §§  141, 
143  ;  7  How.,  261 ;  Harmon  Chat. 
Mortg.,  §  44;  45  Hun,  318;  id., 
302. 

It  is  suggested  by  respondent 
that  the  mortgage  was  void  be- 
cause there  was  a  contemporan- 
eous agreement  that  the  mort- 
gagor might  sell  portions  of  the 
property.  No  such  agreement  is 
found  in  the  instrument  as  in 
Reynolds  v.  Ellis,  103  N.  Y.,  122, 
imd  the  trial  court  could  not  hold 
as  matter  of  law  that  the  instru- 
ment was  void.  If  defendant 
shall  give  sufficient  evidence  to 
bring  his  case  within  the  principle, 
the  question  may  be  one  that 
should  be  submitted  to  a  jury. 
So  too,  if  the  mortgage  of  plain- 
tiff is  inquired  into  a  question  of 
fact  may  be  presented  in  regard 
thereto.  19  N.  Y.,  123.  The 
suflSciency  of  the  demand  need 
not  be  passed  upon  as  that  was 
not  the  ground  of  the  nonsuit. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  by  Hardin  y  P.J.;  Mar- 
tin, J.y  concurs ;  Follett,  J.,  dis- 
sents. 


FIRE  INSURANCE.     EVI- 
DENCE. 
N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Sidney  B.  Roby,  respt,^  v.  The 
American  Central  Ins.  Co.,  of  St. 
Louis,  applt. 

Decided  Oct.,  1887. 

A  mere  dissolution  of  a  copartnership  prior 
to  a  loss  by  fire,  but  without  any  actual 
transfer  of  the  interest  of  the  retiring 
partner  to  the  other  until  after  the  fire 
occurred,  is  not  equivalent  to  a  change 
or  transfer  of  the  title  to  the  property 
insured,  or  any  interest  therein,  within 
the  meaning  of  a  policy  of  insurance. 
Besides,  a  transfer  by  one  member  of  a 
firm  to  another  is  not  such  an  alienation 
of  title  or  transfer  by  interest  in  the  prop- 
erty insured. 

The  carrying  on  of  business  in  a  corporate 
name  by  the  individual  insured  is  no  de- 
fense to  the  insurer. 

An  opinion  expressed  in  the  proofs  of  loss 
as  to  the  origin  of  the  fire  does  not  pre- 
clude the  insured  from  showing  the  con- 
trary. 

The  question,  whether  the  fact  of  altera- 
tions and  additions  being  made  in  and 
about  machinery  and  the  employment  of 
workmen  in  the  building  increases  the 
risk  of  fire,  is  not  a  matter  of  expert  tes- 
timony. 

An  exx>ert  who  never  saw  the  exhaust  fan 
in  operation,  but  merely  examined  it  af- 
ter the  fire,  cannot  testify  as  to  whether 
it  increased  the  risk  of  fire. 

Appeal  from  judgment  entered 
upon  verdict,  and  from  order  de- 
nying new  trial. 

On  Jan.  20,  1882,  defendant  in- 
sured Wm.  Cornis  &  Co.  against 
loss  by  fire,  for  one  year,  upon 
their  machinery,  belting,  fixtures, 
etc.,  contained  in  their  building. 
On  Jan.  28,  1883,  the  property 
was  partially  destroyed  by  fire. 
In  Sept.,  1882,  the  firm  name  was 
changed  to  the  Rochester  Wheel 
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Co.,  when  an  inventory  of  the 
property  was  taken,  and  the  busi- 
ness thereafter  was  treated  in  most 
respects  as  belonging  to  plaintiff, 
but  no  notice  of  dissolution  was 
published  until  Jan.,  1883,  and  in 
March  following  plaintiff  and  Cor- 
nis  settled,  the  latter  assigning  all 
his  interest  in  the  business  and 
property  to  the  former,  and  taking 
his  note  for  the  price. 

A.  J.  Abbott,  for  applt. 

W.  N.  Cogswell,  for  respt. 

Heldy  That  there  was  no  trans- 
fer or  change  of  the  title  to  the 
property  insured,  or  any  part 
thereof,  or  any  interest  therein, 
within  the  meaning  of  the  policy, 
during  its  continuance  and  prior 
to  the  time  of  the  loss.  It  was  not 
until  the  settlement  in  March, 
1883«  that  a  change  of  title  was 
effected.    6  Cow.,  441. 

Besides,  a  transfer  by  one  mem- 
ber of  a  firm  to  another  is  not  such 
an  alienation  of  title  or  transfer  of 
interest  as  avoids  the  policy.  32 
N.  Y.,  405. 

The  fact  that  plaintiff  assumed 
the  name  of  the  Rochester  Wheel 
Co.  is  no  defense.    72  N.  Y.,  196. 

Hdd  further,  That  the  proofs  of 
loss  were  sufficient. 

After  the  fire  the  general  agent 
of  the  company  acquired  knowl- 
edge of  the  changes,  etc.,  in  the 
building,  and  his  knowledge  and 
acts  were  those  of  the  company. 
68  N.  Y.,  434;  81  id.,  273. 

Titus  V.  Glens  Falls  Ins.  Co.,  81 
N.  Y.,  410,  419,  sustains  the  trial 
justice  in  his  charge  on  the  subject 
of  forfeiture  and  waiver. 

It  was  insisted  that  the  altera- 
tions and  additions  caused  the  loss 


complained  of.  Plaintiff,  in  his 
proofs  of  loss,  expressed  the  opin- 
ion that  the  fire  originated  through 
friction  in  tbe  exhaust  fan,  which 
was  put  into  the  building  after  the 
insurance  without  defendant's  con- 
sent. 

Held,  That  while  the  statement 
in  the  affidavit  was  evidence  on 
the  question  as  to  how  the  fire 
originated,  still  it  was  not  conclu- 
sive thereon;  it  amounted  to  noth- 
ing more  than  an  opinion ;  the 
question  was  still  one  of  fact  for 
the  jury.  35  Hun,  75.  No  claim 
was  made  that  plaintiff  possessed 
actual  knowledge  upon  the  sub- 
ject. 

Evidence  was   given   that  the 
putting  in  of  the  exhaust  fan  did 
not  increase  the  risk,  but  in  fact 
diminished  it.    It  was  not  shown 
to  be  improperly  constructed  or 
taken  care  of.    The  policy  allowed 
suitable  new  machinery  to  be  put 
in.    An  expert  witness  was  asked : 
''While  alterations,  additions  and 
changes  are  going  on  upon  and 
around  the  property,  in  the  place 
where  it  is  located,  by  carpenters 
and  other  workmen,  what  do  you 
say,  as  a  matter  of  fact,  whether^ 
during  the  progress  of  that  work, 
the  risk  to  the  property  is  increased 
or  otherwise?"     Excluded.     ^'Q 
Would  the  working  of  such  an  ex 
haust  fan  at  a  high  rate  of  speed 
for  the  purpose   and    object  for 
which  it  was  put  in  there,  in  your 
opinion,  increase  the  risk  of  fire  ?" 
The  witness  had  never  seen  it  in 
operation,  but  examined  it  after 
the  fire.     Excluded. 

Held,  Properly  excluded.  A 
person  skilled  in  the  construction 
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of  such  maxjhinery  may  be  allowed 
to  express  an  opinion  as  to  its 
effect  in  response  to  hypothetical 
questions;  but  the  question  put  to 
the  witness  placed  him  in  the  po- 
sition of  the  jury,  and  was  there- 
fore inadmissible.  7  Wend.,  72; 
97  N.  Y.,  507. 

Judgment  and  order  affirmed. 

Opinion  by  Corletty  J.;  Haight 
and  Bradley  J  JJ.,  concur. 


NEGOTIABLE  PAPER.     PRAC- 
TICE. 
n.  y.  supbbmb  coukt.    general 
Term.    First  Dept. 
William  Barry  et  al.,  respts.j  v. 
Benjamin  Lewis,  applt. 

Decided  Oct.  26,  1887. 

Where  a  complamt  on  a  promissory  note 
doee  not  allege  a  valuable  consideration, 
an  admission  by  defendant's  oonnsel  of 
the  making  and  delivery  of  the  note 
'*and  all  except  the  ownership/'  will  not 
preclude  defendant  from  showing  that 
the  note  never  had  a  valid  inception  be- 
cause not  supported  by  any  considera- 
tion. 

Appeal  from  judgment  for  plain- 
tiffs and  from  order  denying  mo- 
tion for  a  new  trial. 

Action  on  a  promissory  note 
made  by  defendant  whereby  he 
promised  to  pay  $500  apiece  to 
plaintiffs.  The  complaint  con- 
tained no  allegation  that  the  note 
was  made  and  delivered  for  a  val- 
uable consideration.  The  answer 
set  up  no  consideration;  that  it 
was  understood  that  defendant 
was  not  to  pay  it;  that  plaintiffs 
and  defendant  were  copartners; 
that  plaintiffs  were  indebted  to 
defendant  to  an  amount  much 
greater  than  the  note,  and  that 


plaintiffs  were  not  the  owners  and 
holders  of  the  note. 

At  the  commencement  of  the 
trial  defendant's  counsel  admitted 
everything — the  making  and  de- 
livery of  the  note  and  all  except 
the  ownership. 

The  court  refused  to  allow  de- 
fendant to  show  that  there  was  no 
consideration  for  the  note. 

H,  C.  Place,  for  applt. 

Greo.  W.  Delano,  for  respts. 

Held,  Error.  That  the  admis- 
sion evidently  referred  to  the  alle- 
gations of  the  complaint  and  was 
an  admission  of  every  allegation 
therein  contained  except  that  of 
ownership.  It  is  to  be  observed 
that  the  complaint  contains  no 
allegation  that  the  note  was 
made  and'  delivered  for  a  valuable 
consideration,  and  therefore  the 
admission,  broad  as  it  was*  did  not 
preclude  defendant  from  showing 
that  the  note,  although  made  and 
delivered  by  him,  never  had  any 
legal  inception  because  it  was  not 
supported  by  any  consideration. 

Judgment  reversed  and  new  trial 
granted,  costs  to  appellant  to  abide 
event. 

Opinion  by  Van  Brunt,  P.J.; 
Daniels  and  Bartlett,  JJ.,  concur. 


APPEAL.     NOTICE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 
James  Dorsey,  respt.,  v.  Rosella 

E.  Pike,  applt, 
Decided  Oct.,  1887. 

The  twenty  days  after  entry  of  a  judgment 

*  rendered  in  the  Mnnicipal  Court  of  Roch- 
ester expired  on  Sunday.  Held,  That 
notice  of  appeal  senred  on  the  f oUowing 
Monday  was  timely. 
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Appeal  from  County  Court  order 
denying  appellant's  motion  for 
order  dismissing  respondent's  ap- 
peal from  a  judgment  rendered  in 
the  Municipal  Court  of  the  city  of 
Rochester.  The  motion  was  made 
on  the  sole  ground  that  the  appeal 
was  not  taken  within  twenty  days 
after  the  entry  of  the  judgment, 
as  required  by  §  3046,  Code  Civ. 
Pro.,  which  provides  that  such  ap- 
peal *  *  must  be  taken  within  twenty 
days  after  the  entry  of  the  judg- 
ment in  the  j  ustice's  docket. "  This 
judgment  was  rendered  Nov.  22, 
1886,  and  the  twenty  days  after 
the  entry  of  the  judgment  would 
expire  on  Dec.  12, 1886,  which  day 
was  Sunday.  The  notice  of  appeal 
was  served  on  Monday,  Dec.  18. 

William  M.  BateSy  for  applt. 

Henry  J.  Sullivan,  for  respt. 

Held,  That  without  the  aid  of 
the  provision  of  §  788  of  the  Code, 
the  notice  of  appeal  was  clearly 
served  too  late.  7  Cow.,  147;  75 
N.  Y.,  24. 

The  provision  of  §  788  is  appli- 
cable to  this  case  and  the  notice 
was  served  in  due  time.  Courts 
not  of  record  are  included  within 
provisions  of  §§  787  and  788  of  the 
Code,  and  we  think  the  rule  of 
computation  applies  to  acts  j;o  be 
done  in  actions  or  proceedings 
originating  in  the  Municipal  Court 
of  the  City  of  Rochester.  93  N. 
Y.,  93. 

Marvin  v.  Marvin,  75  N.  Y.,  242, 
distinguished. 

Order  aflSrmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Barker,  J.;  Smith, 
P.J.,  Haight  and  Bradley,  JJ., 
concur. 


WILLS.     POWER  OF  SALE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Gideon  L.  Enapp  et  al.,  respts., 
V.  Maria  M.  Enapp,  exrx.,  et  al., 
impPd.,  applts. 

Decided  Oct.  26,  1887. 

Where  a  will  provided  that  the  executors 
might  from  time  to  time  make  actual 
partition  of  any  property  which  testator 
held  in  common  with  others,  and  also 
that  in  their  discretion  they  might,  for 
tlie  purpose  of  partition  or  the  purposes 
of  the  will,  sell  any  of  the  property  at 
public  or  private  sale,  Held,  That  a  sale 
could  be  made  for  the  purpose  of  a  parti- 
tion during  the  life  of  the  life  tenant, 
his  widow,  especially  where  she  had 
joined  in  the  contract  to  sell. 

One  E.  died  leaving  a  will  by 
which  he  devised  certain  real  es- 
tate to  his  four  sons,  of  whom  de- 
fendant's testator  was  one.  Tes- 
tator subsequently  died  leaving  a 
will  by  which  he  devised  the  resi- 
due of  his  estate  to  his  widow  for 
life  with  remainder  to  his  chil- 
dren, gave  his  executors  authority 
from  time  to  time  to  make  actual 
partition  of  any  property  owned 
by  him  in  common  with  others, 
and  by  the  fifth  clause  authorized 
his  executors  in  their  discretion, 
for  the  purpose  of  paying  debts 
or  making  partition,  or  for  any  of 
the  purposes  of  the  will,  to  sell 
any  of  his  real  estate. 

An  agreement  was  entered  into 
to  make  actual  partition  of  all  the 
property  except  one  piece;  defend- 
ant as  executrix  offered  to  join  in 
a  sale  of  said  piece  for  the  purpose 
of  partition,  but  her  right  to  do  so 
was  denied.  This  action  was  then 
brought  for  partition  and  defend- 
ant set  up  said  oflfer.    The  court 
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held  that  the  power  to  make  par- 
tition was  valid,  but  that  the  power 
of  sale  could  not  be  exercised,  as 
until  the  termination  of  the  life 
estate  no  partition  of  testator's 
property  could  be  had.  Judgment 
was  rendered  for  a  partition  ac- 
cording to  the  agreement  and  for 
a  sale  of  the  other  piece  by  a  ref- 
eree in  the  action. 

J.  A,  Burr,  Jr.,  for  applt. 

S.  H.  Coombs,  for  respts. 

Held,  That  the  court  erred  in 
his  construction  of  the  fifth  clause. 
It  will  have  been  observed  that 
the  authority  to  make  partition 
from  time  to  time  was  absolute; 
and  if  for  that  purpose  in  the  ex- 
ercise of  her  discretion  the  execu- 
trix thought  it  proper  to  sell  any 
portion  of  the  estate  the  power 
was  conferred.  It  might  well  be 
that  one  distinct  parcel  of  property 
might  not  be  susceptible  of  parti- 
tion, and  might  complicate  any 
attempt  at  a  partitiori  of  the  whole 
estate,  and  therefore  become  very 
properly  the  subject  of  a  distinct 
independent  sale  in  the  exercise  of 
a  wise  discretion,  and  which 
should  be  assumed  to  exist  unless 
the  contrary  appears,  which  is  not 
the  case  here.  It  is  true,  as  said 
by  the  learned  judge  in  the  court 
below,  that  the  extent  of  the  power 
depends  upon  the  instrument  cre- 
ating it,  and  no  intention  is  enter- 
tained of  invading  this  principle, 
the  power  itself  being  regarded  as 
sufficiently  comprehensive  to  au- 
thorize a  sale.  The  intention  of 
testator,  which  is  the  guiding  rule 
of  interpretation,  to  invest  his  ex- 
ecutors or  the  survivor  of  them 
with  absolute  discretionary  power 


to  sell  is  manifest.  Nothing  can 
be  much  more  sweeping  than  the 
phrase  *'for  any  of  the  purposes 
of  this  will,''  which  includes  every 
possible  phase  in  which  such  an 
instrument  can  be  considered. 

But  independently  of  that  view 
it  appears  that  the  executrix,  who 
is  the  survivor  of  the  power,  is 
willing  to  unite  not  only  in  the 
partition  but  in  the  sale  both  indi- 
vidually and  as  executrix,  and 
indeed  appeals  with  others  from 
the  judgment  rendered  below  on 
the  question  of  the  power  of  sale, 
and  thus  all  possible  objection  is 
removed  which  might  be  urged 
against  the  legality  of  the  proceed- 
ing.   See  1  Harris,  Pa.,  533. 

Per  Daniels,  J.— That  the  sale  is 
necessary  to  complete  the  partition 
by  the  division  of  the  proceeds 
among  the  owners  of  the  lot;  that 
as  the  partition  was  authorized 
by  the  will  it  seems  to  follow  that 
the  sale  itself  was  equally  author- 
ized; that  as  the  life  tenant  is  the 
executrix  and  herself  consented  to 
the  sale  no  other  person  can  be  at 
liberty  to  object  to  it;  that  the 
deed  should  recite  the  fact  of  the 
sale  being  made  to  complete  parti- 
tion, that  the  lot  is  incapable  of 
being  otherwise  divided  and  t)iat 
the  sale  is  made  for  the  purposes 
of  the  will,  and  under  such  a  deed 
a  clear  title  will  be  conveyed. 

Judgment  reversed  in  the  re- 
spects named  and  decree  entered 
that  a  proper  execution  of  the 
power  can  be  accomplished  by  the 
transfer  by  the  widow  individu- 
ally and  as  executrix. 

Opinions  by  Brady  and  Danielsy 
JJ.;  Van  Brunt,  P.J.,  concurs. 
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MANDAMUS.     FISHERY. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

John  H.  Abrams,  applt.,  v. 
The  Board  of  Town  Auditors  of 
Hempstead,  respt. 

Decided  July,  1887. 

A  mandamus  cannot  be  made  to  do  a  pito- 
hibitory  or  reviewing  duty. 

The  prohibition  in  Chap.  689,  Laws  of  1871, 
against  granting  a  license  for  grounds 
already  planted  means  land  legally 
planted. 

Where  it  appears  that  the  applicant  for  a 
license  had  a  former  license  for  one  year, 
but  continued  to  occupy  for  several 
years  without  paying  or  intending  to  pay 
a  license  fee,  the  board  is  justified  in  re- 
fusing his  application,  but  may  grant  a 
license  to  another  he  being  a  trespasser. 

Appeal  from  order  denying  ap- 
plication for  a  mandamus. 

Some  three  years  ago  plaintiff 
had  a  license  for  the  lands  in  ques- 
tion for  one  year,  but  has  since 
continued  in  possession  without 
paying  the  license  fee  and  with- 
out intending  to  take  out  a  li- 
cense. The  board  refused  to  grant 
him  a  new  license  on  his  applica- 
tion ;  he  now  claims  that  as  he 
has  had  a  license  the  board  would 
have  no  right  to  license  the  ground 
to  any  one  else. 

Held,  That  the  application  for  a 
mandamus  was  properly  denied. 
The  board  has  not  refused  to  exer- 
cise its  functions;  on  the  contrary, 
it  has  acted  upon  the  matter  at 
appellant's  request.  The  decision 
did  not  suit  appellant  and  he  is 
now  seeking  to  compel  the  board 
by  mandamus  to  decide  in  a  dif- 

Vol.  87-No.  17. 


ferent  way.  It  is  virtually  an  at- 
tempt  to  review  the  determination 
of  a  subordinate  tribunal  by  the 
writ  of  mandamus.  A  mandamus 
cannot  properly  be  made  to  do 
either  a  prohibitory  or  revioMdng 
duty ;  its  purpose  ig  purely  man- 
datory. 16  Hun,  219  ;  76  N.  Y., 
826. 

That  aside  from  any  technical 
question  the  board  was  right  on 
the  merits.  Chap.  639,  Laws  of 
1871,  regulates  the  leasing  of  the 
oyster  grounds  in  Hempstead  and 
Jamaica  Bays.  It  confers  on  the 
board  of  audit  of  the  respective 
towns  the  right  and  duty  of  li- 
censing the  grounds  to  inhabi- 
tants of  the  town,  but  allows  but 
three  acres  to  each  inhabitant. 
It  must  appear  to  the  satisfaction 
of  the  board  when  an  application 
is  made  that  the  ground  contains 
no  planted  bed  of  oysters  or  con- 
tains no  bed  planted  by  any  person 
other  than  the  applicant.  Chap. 
407,  Laws  of  1879,  forbids  the 
planting  of  oysters  in  those  bays 
without  license  and  makes  it  a 
misdemeanor  for  any  one  to  plant 
oysters  without  a  license. 

That  plaintiff's  claim  cannot  be 
sound,  because  in  that  case  no  per- 
son would  ever  take  out  but  one 
license.  The  town  would  be  reme- 
diless for  he  could  plant  oysters 
and  use  the  ground  ad  libitum. 
The  prohibition  in  the  statute 
against  granting  a  license  for 
grounds  already  planted  means 
land  legally  planted.  The  town 
cannot  be  deprived  of  the  right  to 
license  by  a  trespasser  planting 
oysters.  To  hold  otherwise  would 
render  the  law  nugatory. 
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That  this  was  not  a  case  of  a 
party  planting  by  mistake  or 
in  good  faith  intending  to  ap- 
'ply  for  a  license,  and,  therefore, 
the  board  was  justified  in  refusing 
A  license  to  relator.  In  no  other 
-way  can  effect  be  given  to  the 
statute  except  to  hold  that  the 
board  may  license  any  ground  for 
which  no  license  has  been  granted 
<>r  applied  for  unless  it  is  already 
legally  planted. 

Order  affirmed,  with  costs. 

Opinion  by  Pratt ^  J.;  Barnard^ 
P.J.^  and  DykmaUy  */.,  concur. 


JUSTICE'S  COURT.    EXECU- 
TION.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept  . 

Isaac  Hampton,  applt.y  v.  Clark 
I.  Boylan  et  al.,  respts. 

Decided  Oct.,  1887. 

Where  a  justice  of  the  peace  removes  from 
the  county  and  deposits  his  docket  book, 
etc.,  together  with  his  certificate  with 
the  town  clerk,  as  prescribed  by  the  Code, 
an  execution  issued  by  him  is  properly 
returned  to  the  town  clerk. 

Where  a  justice  issued  a  body  execution 
through  mistake,  and  plaintiffs  attorney 
directed  the  constable  to  disregard  it,  as 
it  was  void,  the  constable  is  not  liable  to 
plaintiff  for  disobeying  the  command  of 
the  execution. 

An  attorney  employed  to  prosecute  an  ac- 
tion in  a  Justice's  Court  is  competent,  in 
an  action  against  the  constable  for  breach 
of  duty,  to  testify  to  the  fact  of  bis  em- 
ployment and  that  he  was  authorized  to 
attend  to  the  execution,  and  that  he  in- 
structed the  constable  that  it  was  void. 

Appeal  from  judgment  entered 
upon  verdict,  and  from  order  de- 
nying motion  for  a  new  trial. 

Action  against  a  constable  and 


bis  sureties  for  failure  to  return  an 
execution  issued  upon  a  judgment 
of  a  justice  of  tbe  peace  within 
the  time  prescribed  by  law.  Be- 
fore the  return  day  of  the  execu- 
tion the  justice  filed  his  docket 
with  the  town  clerk,  together  with 
the  certificate  required  by  the 
Code,  and  removed  from  the  coun- 
ty. Defendant  gave  evidence  tend- 
ing to  show  that  after  the  deliv- 
ery of  the  execution  to  him  he 
attempted  to  collect  the  execution 
out  of  the  personal  property  of  the 
judgment  debtor,  but  that  none 
could  be  found,  and  that  within 
sixty-five  days  from  such  delivery 
he  duly  made  his  return  upon  the 
execution  and  filed  the  same  with 
the  town  clerk.  The  court  charged 
the  jury  that  if  they  should  find 
from  the  evidence  that  the  consta- 
ble returned  the  execution  to  the 
town  clerk  within  sixty-five  days 
after  its  issuance  to  him,  such  re- 
turn would  be  a  substantial  com- 
pliance with  the  law,  and  conse- 
quently would  relieve  defendants 
from  liability.  Exception  taken. 
The  question  was,  whether  the 
removal  of  the  justice  from  the 
county  and  the  surrender  of  hi& 
office  as  justice,  relieves  the  consta- 
ble from  making  return  to  him. 

J.  M.  McNain,  for  applt. 

W.  C.  Windsor,  for  respts. 

Held,  That  the  execution  was 
properly  returned  to  and  filed  with 
the  town  clerk,  the  justice  having 
removed  from  the  county  and  filed 
his  docket  and  certificate  with  the 
town  clerk. 

Section  3039,  Code  Civ,  Pro., 
gives  a  right  of  action  against  the 
constable  for  failure  to  return  an 
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execution  within  five  days  after 
the  return  day  thereof.  Section 
3042  provides  that  his  sureties 
shall  be  liable  for  any  neglect  of 
duty  with  respect  to  the  execution. 
If  the  justice  absconds^  or  removes 
to  parts  unknown,  or  dies;  a  return 
to  the  justice  could  not  be  made 
under  §  3031;  and  we  can  hardly 
believe  that,  under  such  circum- 
stances, it  was  the  intention  of  the 
legislature  to  hold  the  constable 
and  his  sureties  responsible  for  the 
amount  of  the  execution.  Was  it 
the  duty  of  the  constable  to  follow 
up  the  justice  into  the  county  to 
which  he  had  removed,  and  there 
make  his  return  to  him  ?  By  re- 
moving from  the  county  he  had 
abandoned  his  office,  he  had  sur- 
rendered up  his  docket,  and  was 
no  longer  authorized  to  act  as 
magistrate.  If  the  constable  could 
be  required  to  follow  him  into  one 
county,  he  could  into  another, 
even  the  remotest  county  in  the 
State;  and  if  so,  why  not  into 
other  States  ?  This  would  impose 
hardships  upon  constables  that 
would  be  unjust  and  inequitable, 
and  such  a  construction  ought  not 
to  prevail  unless  required  by  the 
express  provisions  of  the  Code.  §§ 
3144  and  3145.  Though  §  3146 
does  not  in  express  terms  provide 
that  the  execution  shall  be  re- 
turned to  and  filed  with  the  town 
clerk,  still  it  appears  to  us  to  au- 
thorize such  filing,  the  justice's 
office  having  become  vacant  by  his 
removal  from  the  county.  The 
town  clerk  thereby  became  entitled 
to  demand  and  receive  all  books 
and  papers  which  belonged  to  the 
justice  in  his  official  capacity.   The 


execution  belonged  to  the  justice 
in  his  official  capacity,  and  was 
one  of  the  papers  which  the  town 
clerk  had  the  right  to  demand  and 
receive  from  the  person  having 
possession  of  it.  There  is  no  con- 
flict between  §§  3031  and  3146. 

Where  the  justice  issued  a  body 
execution  through  mistake,  and 
plaintiiTs  attorney  instructed  the 
constable  not  to  take  the  de^d- 
ant's  body  as  directed  by  the  exe- 
cution, as  it  was  void, 

Ileld^  That  the  constable  was 
not  liable  to  the  plaintiff  for  diso- 
beying the  command  of  the  exe- 
cution. 

Held  further^  That  it  is  compe- 
tent for  an  attorney  to  testify  that 
he  was  employed  by  plaintiff  to 
appear  on  his  behalf  in  Justice's 
Court  and  to  attend  to  the  exe- 
cution issued  to  the  constable, 
and  that  he  directed  him  not  to 
arrest  the  defendant  thereunder. 

Judgment  and  order  affirmed. 

Opinion  by  Haighty  J. ;  Smithy 
P.J.y  Barker  and  Bradley,  JJ.y 
concur. 


FORFEITED   RECOGNIZANCE. 
JUDGMENT. 


N.  T.  Common  Pleas. 
Term. 


General 


The  People    v.  J.    H.    Boesse- 
meeker  et  al. 

Decided  Dec.  6,  1887. 

A  judgment  entered  against  surety  and 
principal  respectively,  on  a  forfeited  re- 
cognizance will  be  cancelled  on  motion, 
where  it  appears  that  subsequent  to  the 
forfeiture  the  accused  person  appeared, 
was  tried,  and  paid  the  fine  imposed. 

Application  to  vacate  and  cancel 
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of  record  a  judgment  against 
defendant  Boessenieeker  and 
Cooney,  as  surety  and  principal 
respectively,  entered  upon  a  for- 
feited recognizance. 

It  appeared  not  only  that  the 
accused  person  subsequently  ap- 
peared for  trial,  but  that  he  was 
actually  tried  and  convicted  of  the 
offense  charged.  He  was  sen- 
tence to  pay  a  fine  and  such  fine 
has  been  paid. 

B.  B.  Martine,  Dist.  Att'y.,  op- 
posed. 
'     John  0'J5yme,  for  motion. 

Held  J  That  under  the  authori- 
ties and  the  rules  heretofore 
adopted  by  this  court,  the  bail  is 
entitled  to  have  the  judgment 
against  him  discharged,  and  this 
application  .^^hould  be  granted.  5 
Daly,  527;  id.,  553;  6  id.,  120;  id., 
493. 

Opinion  by  Larremore,  Ch.  J.; 
Daly  and  Van  Hoesen^  JJ.y  con- 
cur. 


DRAINS.     EASEMENT. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Lewis  Munsion,  respt.^  v.  John 
Beid,  applt. 

Decided  Nov.,  1887. 

A  grantor  owned  five  lots.  Four  of  these 
adjoined  each  other  on  one  street  while 
the  fifth  lot  on  another  street  was  di- 
rectly in  the  rear  of  the  fourth  or  most 
easterly  lot.  He  built  a  drain  running 
through  the  rear  of  each  of  the  four  lots 
and  then  through  the  fifth  lot  to  the 
street  in  the  rear.  He  first  conveyed  the 
third  lot  (counting  from  the  next)  to  de- 
fendant but  reserving  to  himself  no  right 
in  the  drain.  Afterward  he  canveyed 
the  first  or  most  westerly  lot  to  plaintiffs 
grantors  without  mention  of  the  drain. 


Defendant  obstructed  the  drain.  Held^ 
That  plaintiff  had  no  right  of  action  as 
the  drain  was  entirely  underground. 
Uses  in  such  case  begins  to  run  only  from 
the  time  of  actual  notice  to  a  person 
other  than  the  grantor  who  was  the  com- 
mon source  of  title* 

Appeal  from  judf^ment  for  plain- 
tiflf.  In  1845  Piatt  Williams  owned 
four  lots  on  Clinton  avenue  and  one 
on  Orange  street  in  Albany. 
Clinton  avenue  and  Orange 
street  are  parallel  and  run  east 
and  west,  Orange  street  being 
south  of  Clinton  avenue  and  dis- 
tant from  it  about  200  feet.  The 
four  lots  adjoined  each  other  and 
ran  half  way  through  the  block ; 
the  fifth  lot  was  on  Orange  street 
of  the  same  depth  and  directly  in 
the  rear  of  the  fourth  or  most 
easterely  lot  on  Clinton  avenue. 
Williams  built  a  drain  which  was 
entirely  underground  and  ran 
easterly  from  about  the  center  of 
the  first  or  most  westerly  lot  on 
Clinton  avenue  across  the  rear 
part  of  each  of  the  other  lots  on 
Clinton  avenue ;  when  it  reached 
the  most  easterly  one  it  turned  at 
right  angles  and  ran  south  through 
the  center  of  that  lot  and  the 
center  of  the  lot  on  Orange  street 
in  the  rear  and  so  emptied  into 
Orange  sti*eet.  Plaintiff  now  owns 
the  first  of  these  lots  and  defend- 
ant the  third  Williams  conveyed 
defendant's  lot  in  1845  to  one 
Davidson.  This  deed  was  not  re- 
corded until  1873.  It  says  "the 
said  party  of  the  second  part  is  to 
have  the  use  of  the  drain  in  the 
rear  of  said  premises  leading  from 
thence  through  another  lot  of  the 
parties  of  the  first  part  to  the 
public  drain  in  Orange  street,  but 
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the  said  party  of  the  second  part 
is  hereafter  to  centribute  propor- 
tionately to  the  expense  of  keep- 
ing the  drain  in  repair."  Defend- 
ant's deed  referred  to  this  provi- 
sion about  the  drain.  Williams 
in  1849  conveyed  plaintiff's  lot  to 
one  Vail.  This  deed  did  not  refer 
to  the  drain  but  contains  the  ex- 
pression "together  with  all  and 
singular  the  hereditaments  and  ap- 
purtenances." Vail  conveyed  to 
Rennie  the  lot  and  "  the  free  and 
uninterrupted  use  of  the  drain." 
After  several  other  conveyances  it 
came  to  plaintiff  by  a  deed  dated 
in  1860  recorded  in  1871  and  it 
contained  the  last  above  clause  as 
to  the  drain.  In  1885  defendant 
cut  off  the  drain  and  this  action 
was  brought. 

Isaac  Lawsotij  for  applt. 

O.  L.  StedmaUj  for  respt. 

Held^  That  the  verdict  directed 
for  plaintiff  was  erroneous.  This 
drain  was  entirely  underground 
and  the  rules  which  apply  to  a 
visible  water  course  have  no  appli- 
cation. 40  N.  Y.,  394.  The 
grantee  in  such  case  takes  bis 
land  according  to  the  terms  of  his 
deed  and  if  the  deed  gives  no 
notice  of  any  right  in  favor  of  the 
lot  retained  by  the  grantor  upon 
or  across  the  lot  conveyed  the 
latter  lot  is  freed  from  the  servi- 
tude. And  see  13  Jones  &  S., 
555  The  flrat  deed  of  defendant's 
lot,  the  one  to  Davidson,  gives  no 
notice  that  defendant's  lot  is 
burdened  with  a  servitude  in  favor 
of  the  grantor's  lots  to  the  next, 
but  it  is  stated  that  the  lot  con- 
veyed is  benefitted  by  a  servitude 
to  have  the  use  of  the  drain  over 


the  lot  to  the  east  and  so  to  Orange 
street.  Plaintiff  acquired  no  right 
by  priority  of  record.  Defendants 
lot  has  been  actually  occupied  by 
Williams'  grantees  since  1845  and 
plaintiff  was  put  on  inquiry.  The 
evidence  does  not  establish  suf- 
ficient adverse  uses  to  ripen  into 
a  title.  Such  uses  would  be  non- 
apparent  and  would  not  begin  to 
run  until  notice  was  brought  to 
some  grantee  of  Williams.  82 
N.  Y.,  266;  100  id.,  455;  19  Wend. 
309  ;  100  Mass.,  297.  There  is  no 
evidence  of  notice  to  any  one  be- 
fore 1874. 

Judgment  reversejd. 

Opinion  by  Landon^  J,;  Learn- 
ed^ P.J.y  and  Williams^  J.,  con- 
cur. 


MUTUAL  INSURANCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept, 

Herbert  S.  Fulmer  et  al.,  respts.^ 
V.  The  Union  Mutual  Association, 
applt. 

Decided  Nov.,  1887. 

Where  a  certificate  of  mutual  insurance 
contains  an  absolute  promise  to  pay  a 
certain  sum  on  the  death  of  the  member, 
proof  of  the  death,  that  proper  proofs 
were  served,  failure  to  pay  and  that  the 
last  assessment  produced  more  than 
enough  to  pay  the  claim,  is  sufficient  to 
a  breach  of  the  contract  and  that  the 
beneficiaries  are  entitled  to  the  sum 
named. 

Appeal  from  judgment  in  favor 
of  plaintiffs  entered  on  report  of  a 
referee. 

Action  on  two  policies  issued  by 
defendant  on  the  life  of  F.,  plain- 
tiffs' father,  in  1885.  F.  died  in 
June,  1886,  and  proofs  of  death 
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were  duly  delivered  to  and  received 
by  defendant. 

Defendant  is  incorporated  under 
the  laws  of  Michigan  and  is  en- 
gaged in  insuring  lives  of  its  mem- 
bers on  the  co-operative  or  assess- 
ment plan. 

The  complaint  set  forth  the  cer- 
tificates of  insurance,  each  con- 
taining words  of  promise  to  pay, 
substantially  that  defendant 
*' agrees  to  pay  to  the  sons  *  * 
^  share  and  share  alike  two  thou- 
sand dollars. "  It  alleges  the  proof 
of  death,  lapse  of  time,  failure  to 
pay,  and  that  the  amount  became 
due  Oct.,  1886;  that  defendant 
promised  lo  pay  and  its  failure  to 
pay.  Defendant  admitted  its  in- 
corporation. 

It  appeared  that  defendant's 
secretary  was  negotiating  a  settle- 
ment of  plaintiffs'  claims,  and  on 
Oct.  19,  1886,  wrote  a  letter  to  one 
of  them  stating  ''I  will  see  you 
early  next  week  and  then  and 
there  expect  to  render  you  full 
satisfaction  as  to  your  claim;" 
that  on  Jan.  19,  1887,  defendant 
by  its  board  of  directors  adopted  a 
resolution  declining  to  pay,  basing 
its  refusal  on  circumstances  sur- 
rounding the  making  of  the  appli- 
cation and  not  on  any  failure  to 
pay  any  assessment  or  any  defect 
in  the  proof  or  any  want  of  ability 
to  pay  the  loss  or  to  realize  suffi- 
cient funds  from  an  assessment 
for  that  purpose;  that  the  secre- 
tary gave  notice  of  such  resolution, 
and  that  in  the  negotiations  he 
stated  that  the  ''last  assessment 
brought  in  about  $9,000.^' 

Defendant  gave  no  evidence  of 
any  defense.    The  referee  found 


as  conclusion  of  law  that  defend- 
ant was  liable  for  the  amount 
stated  in  the  policies. 

Defendant  now  claims  that 
plaintiffs  have  not  shown  a  breach 
of  defendant's  contract,  and  if  so, 
that  the  damages  are  only  nominal 
and  not  the  amount  of  the  certifi- 
cates, and  also  that  error  was  com- 
mitted in  receiving  evidence. 

Ames,  Piatt  &  Wilson  s^nd  Floyd 
R.  Mechem,  for  applt. 

Homer  Weston,  for  respts. 

Held,  That  the  case  is  brought 
within  the  decision  made  in  the 
Third  Dept.  in  Freeman  v.  The 
National  Benefit  Society,  42  Hun, 
252,  and  that  we  should  follow 
that  decision,  and  we  therefore 
sustain  the  judgment  of  the  ref- 
eree. See  also  2  Abb.  Nat.  Dig., 
78,  §  131. 

Judgment  affirmed,  with  costs. 

Opinion  by  Hardin,  P.  J.;  Fol- 
lett  and  Martin,  JJ.,  concur. 


AUCTIONEER'S  BOND.     N.  Y. 
CITY. 

N.  Y.  Common  Pleas.    General 
Term. 

Manuel  Viadero,  applt.,  v.  Wil- 
liam Stacom  et  al.,  respts. 

Decided  Dec.  5,  1887. 

The  sureties  upon  a  bond  given  by  an  auc- 
tioneer in  the  city  of  New  York,  under 
the  provisions  of  g  123  of  the  Consoiida- 
tion  Act«  on  applying  to  the  mayor  for  a 
license,  are  not  liable  for  breach  of  con- 
tract with,  or  of  duty  toward  persons 
consigning  goods  for  sale  on  the  part  of 
the  auctioneer;  and  an  action  can  be 
maintained  upon  such  bond  only  by  those 
who  have  been  defrauded  by  false  or 
fraudulent  representations  in  the  sale  of 
goods  by  such  auctioneer. 
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Appeal  by  plaintiff  from  judg- 
ment of  General  Term,  City  Court 
sustaining  demurrer  of  defendant 
Stacom,  and  reversing  order  of 
Special  Term  overruling  such  de- 
murrer. 

Plaintiff  entrusted  goods  of  the 
value  of  $100  to  one  M.,  a  duly  li- 
censed auctioneer  in  the  city  of 
New  York,  to  sell  at  public  auc- 
tion. M.  sold  a  part  of  the  goods 
and  received  for  the  same  t69,  but 
never  accounted  to  plaintiff  for 
the  same,  nor  for  the  goods  unsold, 
but  converted  them  to  his  own 
use  and  absconded  to  parts 
unknown.  This  action  is  brought 
upon  the  bond  given  by  M.  as  auc- 
tioneer with  the  defendants  Sta- 
com  and  Michael  M.  as  securities, 
to  recover  $100  damages.  The 
bond  was  dated  and  delivered 
Sept.  25,  1883,  and.  made  to  the 
mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  in  the 
penal  sum  of  $2,000,  and  recites 
that  M.  has  applied  to  said  mayor 
for  a  license  to  carry  on  the'  busi- 
ness of  an  auctioneer,  and  that 
the  mayor  has  required  the  filing 
of  this  bond,  pursuant  to  statute. 
The  condition  of  the  bond  is  that 
M.,  his  copartners,  clerks,  agents 
and  servants,  shall  well  and  truly 
carry  on  his  said  business  of  auc- 
tioneer, and  in  all  things  obey  and 
conform  to  all  laws  of  the  State  of 
New  York,  and  all  ordinances  and 
resolutions  of  the  common  council 
of  the  city  of  New  York,  now  in 
force  or  hereafter  to  be  enacted  or 
adopted,  relating  especially  to  the 
business  of  auctioneer  in  the  city 
of  New  York;  and  shall  refrain 
from  all  fraudulent,  deceitful  and 


dishonest  practices,  and  espedalljr 
from  those  mentioned  in  the  act 
of  the  legislature  of  the  State  of 
New  York  passed  April  9,  1868^ 
entitled  '^An  act  to  punish  gross 
frauds  and  to  suppress  mock  auc- 
tions." 

The  defendant  Stacom  demurred 
to  the  complaint:  1.  For  non-. 
joinder  of  M.,  his  principal,  as  de- 
fendant. 2.  That  the  complaint 
does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against 
said  defendant. 

H.  E.  Famsworthy  for  applt. 

Langbein  Bro^s.^  for  respts. 

Held,  That  the  bond  in  question 
was  given  in  pursuance  of  the  pro- 
visions of  the  Consolidation  Act  of 
1882.  The  object  of  the  bond,  as 
plainly  appears  from  the  several 
provisions  of  the  act  is  to  furnish 
indemnity  to  those  persons  who 
are  defrauded  by  the  auctioneer  in 
the  cases  specified  in  said  act;  viz. : 
in  §§  1992,  1993,  1994. 

These  express  provisions  of  law 
as  to  when,  in  what  manner,  and 
in  what  cases  the  bond  is  to  be 
forfeited,  exclude  all  other  cases, 
and  limit  the  objects  of  the  bond 
to  those  specified. 

Plaintiff  was  not  defrauded  by 
any  of  the  practices  specified  in 
the  statute.  He  is  a  contract  cred- 
itor of  the  auctioneer  as  to  his  de- 
mand for  the  proceeds  of  that  por- 
tion of  the  goods  which  have  been 
sold,  and  has  a  claim  for  damages 
for  that  portion  of  the  goods  con- 
verted. The  frauds  enumerated 
in  the  statute  are  those  practised 
upon  purchasers  at  auction  sales. 
Breach  of  contract  with,  or  of 
duty  toward  persons   consigning 


S92 


NEW  YORK  WEEKLY  DIGEST. 


goods  for  sale  on  the  part  of  the 
auctioneer,  is  not  embraced  among 
the  causes  for  which  the  auc- 
tioneer's bond  may  be  forfeited, 
and  for  which  an  action  upon  it 
may  be,  therefore,  maintained. 

Judgment  affirmed. 

Opinion  by  Daly^  J.;  Van  Hoe- 
-sen,  </.,  concurs  in  result. 


INJUNCTION. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  Kome,  Watertown  &  Og- 
densburgh  T.  R.  Co.,  applty  v. 
The  City  of  Eochester,  respt. 

Decided  Oct.,  1887. 

Upon  a  motion  for  an  injunction  pendente 
lite  the  Terified  pleadings  may  be  treated 
as  affidavits,  and  effect  given  to  them  as 
affidavits  only.  And  where  all  of  the 
material  allegations  of  the  complaint  are. 
positive  and  direct,  and  made  and  veri- 
fied upon  the  personal  knowledge  of  the 
affiant,  and  the  denials  and  averments  of 
the  answer  are  made  only  upon  informa- 
tion and  belief,  the  answer  is  insufficient, 
as  an  affidavit,  to  put  in  issue  the  facts 
alleged  in  the  complaint. 

.Appeal  from  order  denying  mo- 
tion for  an  injunction  pendente 
lite. 

The  application  resulting  in  the 
order  appealed  from  was  heard 
and  determined  upon  the  plead- 
ings and  certain  proofs  appearing 
in  the  printed  papers  on  this  ap- 
peal. All  of  the  material  allega- 
tions in  the  complaint  are  positive 
and  direct,  and  are  made  and  veri- 
fied as  within  the  personal  knowl- 
edge of  the  aflBiant,  and  if  accepted 
as  true  clearly  present  a  case 
entitling  the  plaintiff  to  the  relief 
sought  on  the  motion.    The  alle- 


gations of  the  answer,  as  to  all  ma- 
terial matters,  are  made  "upon  in- 
formation and  belief  only. 

Morgan  &  French^  for  applt. 

Ivan  Powers,  for  respt. 

Heldy  That  the  motion  should 
have  been  granted.  The  complaint 
and  answer  were  properly  treated 
as  affidavits  upon  the  hearing  of 
the  motion,  Code,  §  630,  and  had 
the  effect  of  affidavits  only.  58 
How.,  250.  It  is,  therefore,  quite 
plain  that  the  statements  and  alle- 
gations contained  in  the  complaint, 
treating  the  same  as  an  affidavit, 
were  not  controverted  by  defend- 
ant. The  answer  read  by  defend- 
ant in  opposition  to  the  motion 
was  at  most  an  affidavit  by  one  of 
the  defendants  to  the  effect  that 
he  was  informed  and  believed  that 
the  allegations  in  the  complaint  of 
plaintiff  were  untrue,  and  that  as 
to  such  defendant  he  was  informed 
and  believed  that  certain  other 
facts  existed  inconsistent  with  the 
statements  of  plaintiff,  the  exist- 
ence of  which  would  negative  such 
statements  made  by  plaintiff. 
Such  an  affidavit  proves  nothing 
and  does  not  call  upon  or  aid  the 
court  in  determining  any  fact  nec- 
essary to  be  determined  in  order 
to  administer  relief  in  any  given 
case.    See  65  N.  Y.,  584. 

The  answer  is  sufficient  to  pre- 
sent issues  for  trial  in  the  action, 
but  we  think  wholly  insufficient 
as  an  affidavit  to  put  in  issue  on 
this  motion  any  of  the  material 
statements  or  allegations  in  plain- 
tiff's (complaint)  affidavit. 

This  view  renders  it  unnecessary 
to  examine  the  other  questions 
presented  and  elaborately  argued 
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on  this  appeal.  It  is,  however, 
proper  to  observe  that  the  threat- 
ened invasion  of  the  claimed  right 
of  plaintiff  is  admitted  by  defend- 
ant, by  whom  the  right  to  destroy 
the  property  of  plaintiff  is  asserted ; 
and  it  would  appear  that  the  mag- 
nitude of  the  interests  involved  in 
this  contention  would  call  upon 
the  court  by  its  order  to  protect 
the  property  of  plaintiff  until  the 
rights  of  the  parties  are  settled  by 
the  judgment  of  the  court,  after 
the  parties  have  had  the  opportu- 
nity of  presenting  all  pertinent 
matters  for  consideration. 

Order  reversed,  and  motion 
granted. 

Opinion  by  ChildSy  J.;  Smithy 
P.J.y  and  Bradley  J  J.,  concur. 


RAILROADS.    NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Bushby,  re^t,  v.  The  N.  Y.,  L. 
E.&W.  RR.  Co.,  applt 

Decided  Nov.  39,  1887. 

Plaintiff,  who  was  an  employee  of  defend- 
ant, was  injured  by  the  breaking  of  a 
stake  on  a  car  of  lumber  while  in  transit. 
The  cai^  was  furnished  by  defendant  with . 
out  stakes,  which  were  put  in  by  the 
shipper.  There  were  no  rules  as  to  in- 
spection of  such  cars,  but  the  station 
agent  superintended  the  loading  of  the 
car.  Held,  That  it  was  the  duty  of  de- 
fendant to  fit  and  prepare  the  car  for  the 
use  to  which  it  was  put,  and  it  was  liable 
for  an  omission  of  that  duty  and  for  the 
negligence  of  the  shipper. 

Affirming  S.  C,  28  W.  Dig.,  458. 

This  was  an  action  to  recover 
damages  for  injuries  received  by 
plaintiff  through  the  alleged  neg- 
ligence of  defendant.  It  appeared 
that  defendant,  with  knowledge 

Vol  ?7-J^o,  l7ft. 


that  it  was  to  be  used  for  the  car- 
riage of  lumber  over  its  tracks  and 
by  its  servants,  delivered  to  one 
L.  a  platform  car,  to  the  sills  of 
which  on  each  side  six  permanent 
loops  or  iron  pockets  were  securely 
bolted,  which  were  intended  for 
the  reception  of  stakes  or  stand- 
ards, so  that  when  thus  equipped 
the  car  would  be  adapted  for  car- 
rying a  loose  load,  such  as  lumber 
or  the  like.  No  stakes  were  fur- 
nished with  the  car.  L.  had  never 
before  loaded  a  car.  He  placed  a 
stake  in  each  of  four  pockets  on 
either  side  of  the  car,  and  piled  on 
and  arranged  the  lumber  under 
the  direction  of  defendant's  station 
agent,  who  regulated  the  length 
of  the  stakes.  The  car  was  then 
added  to  a  freight  train  on  which 
plaintiff  was  employed  as  brake- 
man,  and  in  the  performance  of 
his  duty  he  was  necessarily  upon 
the  car  while  the  train  was  going 
around  a  curve  at  a  high  rate  of 
speed.  At  that  moment  one  of  the 
stakes  broke,  and  by  reason  there- 
of plaintiff,  without  fault  on  his 
part,  was  thrown  with  the  lumber 
upon  the  track  and  severely  in- 
jured. Upon  examination  it  was 
found  that  the  stake  in  question 
was  made  of  very  poor,  partly  de- 
cayed wood  and  broke  off  almost 
even  with  the  top  of  the  stake- 
hole.  It  did  not  appear  that  de- 
fendant had  made  any  rules  or 
directions  as  to  the  inspection  of 
such  cars,  er  that  any  agent  of  the 
company,  except  as  above  men- 
tioned, superintended  the  putting 
in  of  the  stakes.  Defendant  proved 
that  it  was  its  system  to  let  the 
shipper  loa4  s-rid  st^ke,  apd  itg 
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evidence  tended  to  show  that  if  in 
the  general  performance  of  the 
duties  of  their  employment  the 
station  agent  found  anything  out . 
of  the  way  he  should  correct  it,  or 
if  the  conductor  or  brakeman  saw 
a  defect  he  should  report  it  to  the 
station  master.  No  special  duty 
was  imposed  on  either  in  regard  to 
inspection,  nor  direction  given  as 
to  its  manner.  A  motion  for  a 
nonsuit  was  granted. 

E.  C.  Spraguey  for  applt. 

A.  Hadderij  for  respt. 

Heldy  Error ;  that  plaintiff  was 
entitled  to  recover;  that  the  duty 
was  upon  defendant  as  master  to 
fit  or  prepare  the  car  for  the  use 
to  which  it  was  consigned  and  it 
is  liable  for  an  omission  to  perform 
that  duty,  or  for  neghgence  or 
failure  in  any  degree  in  respect  to 
it.  Defendant  is  equally  responsi- 
ble for  the  negligence  of  the  ship- 
per in  fitting  out  the  car  for  use; 
that  the  negligence  was  that  of 
the  master  and  the  duty  one  that 
he  could  not  so  delegate  as  to  re- 
lieve himself  from  liability. 

The  law  imposes  upon  a  railroad 
company  the  duty  to  its  em- 
ployees of  diligence  and  care,  not 
only  in  furnishing  proper  and  safe 
apphances  and  machinery,  and 
skillful  and  careful  co-employees, 
but  also  of  making  and  promul- 
gating rules  which,  if  faithfully 
observed,  will  give  to  its  employees 
reasonable  protection.  108  N.  Y., 
581. 

Order  of  General  Term,  reversing 
judgment  of  nonsuit  and  granting 
a  new  trial,  affirmed,  and  judg- 
ment absolute  on  stipulation  for 
plaintiff. 


Opinion  by  Danforth,  J. 
concur. 


All 


BILL  OF  PARTICULARS. 

N.  Y.  Superior  Court.    General 
Terh. 

Francis  Lahey,  applt.,  v.  Gouv- 
erneur  Kortright  et  al.,  respts. 

Decided  Dec.  12,  1887. 

In  an  action  by  the  proposed  pnrchaser  of 
real  property  to  recover  the  amount  of 
the  deposit  made  by  him,  and  expenses 
of  examining  title,  etc,  on  the  ground 
that  the  seller  could  not  give  good  title, 
a  bill  of  particulars  may  be  ordered  of 
the  specific  defects  claimed  in  the  com- 
plaint to  exist  in  the  title. 

Appeal  from  order  requiring 
plaintiff  to  make  his  reply  more 
definite  and  certain  by  specifying 
the  particulars  in  which  he  claims 
defendants'  title  to  be  defective, 
and  to  serve  a  bill  of  particulars 
setting  forth  the  specific  defects 
claimed  in  the  complaint  to  exist 
in  defendants'  title. 

Action  to  procure  the  repayment 
to  plaintiff  of  the  ten  per  cent, 
deposited  by  him  with  the  auc- 
tioneers, on  sale  by  auction  of  cer- 
tain real  estate,  and  to  recover 
expenses  of  examining  title,  on 
the  ground  that  the  vendors  could 
not  give  a  good  title.  The  answer 
alleged  a  cause  of  action  against 
plaintiff  for  a  forfeiture  of  the  ten 
per  cent.,  alleging  that  the  ven- 
dors have  a  good  title.  The  reply 
to  this  cause  of  action  repeated 
substantially  the  allegations  of  the 
complaint. 

jr.  T.  Malcolm  and  8.  Jones,  for 
applt. 

Piatt  &  BowerSy  for  respts. 
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Held,  That  the  charge  that  de- 
fendants will  be  called  to  meet  is 
that  the  title  that  they  offered  to 
convey  was  not  a  good  title  to  the 
premises,  and  it  is  necessary  to  a 
fair  trial  of  the  action  that  defend- 
ants should  be  apprised  beforehand 
of  the  specific  defects  in  the  title. 
Without  such  knowledge  defend- 
ants may  be  surprised  on  the  trial 
by  the  presentation  of  a  defect 
which  it  is  possible  may  be  met  or 
removed.  If  there  is  no  substan- 
tial defect)  plaintiff  cannot  be  in- 
jured by  being  compelled  to  spec- 
ify such  defect.  The  order  ap- 
pealed from,  however,  in  addition 
to  requiring  a  bill  of  particulars, 
requires  that  plaintiff  make  his 
reply  more  definite  and  certain,  or 
specify  some  particulars  that  he  is 
required  to  furnish  by  the  bill  of 
particulars  ordered.  Both  of  these 
remedies  are  not  required,  and 
from  the  nature  of  the  action,  the 
more  appropriate  method  is  to  re- 
quire plaintiff  to  furnish  the  bill 
of  particulars. 

Order  modified  by  striking  out 
provision  for  service  of  amended 
reply,  and  as  modified  afiifmed, 
without  costs. 

Opinion  per  curiam. 


MUTUAL  INSURANCE. 

N.  T.  Supreme  Court.    General 
Term.    THmn  Dept.     . 

Thos.  J.  O'Brien,  admr.,  respt.y 
V.  The  Home  Benefit  Society  of 
N.  Y.,  applt. 

Decided  Nov.,  1887. 

In  an  action  at  law  to  recover  on  a  con- 
tract by  a  life  insurance  company,  con- 


ducted on  the  aaieesment  plan,  the  agree- 
ment was  to  pay  the  beneficiary  "all  the 
amount  realised  firom  one  assessment, 
not  exceeding  |d,000.  Held,  That  the 
harden  was  on  the  plaintiff  to  show  what 
amount  one  aasesament  would  produce, 
f^  that  failing  to  make  such  proof  he 
should  have  been  nonsuited. 

The  action  was  against  a  life  in- 
surance assessment  society.  The 
contract  was  to  pay  the  beneficiary 
''all  the  amount  realized,  not  ex- 
ceeding $2,000."  Plaintiff  did  not 
show  what  this  amount  was.  A 
motion  for  a  nonsuit  was  denied. 

Charles  Blandy,  for  applt. 

E.  J.  Meegan  and  E.  Country- 
man, for  respt. 

Heldy  Error.  The  burden  was  on 
plaintiff,  this  being  an  action  at 
law,  to  show  how  much  he  was  enti- 
tled tounder  the  terms  of  the  policy, 
and  until  that  was  shown  he  was 
entitled  only  to  nominal  damages. 
The  amount  realized  might  be 
more  or  less  than  $2,000.  In  the 
absence  of  evidence  there  can  be 
no  presumption  that  it  will  equal 
$2,000,  for  that  is  clearly  the  great- 
est sum,  implying  that  it  may  be 
less.  There  is  a  provision  in  the 
contract  that  '^  assessments  are 
only  levied  when  the  indemnity 
fund  for  the  payment  of  death  ac- 
cidents is  exhausted. "  There  may 
be  other  money  applicable  to  the 
payment  ofi  this  claim.  We  do 
not  think  it  was  necessary  for 
plaintiff  to  prove  that  the  indemni- 
ty fund  was  not  exhausted.  That 
fund  is  under  defendant's  care  and 
if  it  made  no  assessment  it  would 
be  presumed  that  none  was  neces- 
sary. But  plaintiff  must  show 
what  one  assessment  would  pro- 
duce.   This  is  not  like  the  case  of 
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Danon,  in  42  Hun;  there  the  agree- 
ment was  to  pay  $5,000  from  the 
death  fund  of  this  society,  and 
there  was  evidence  tending  to 
show  that  the  death  fund  had  or 
ought  to  have  had  the  money.  In 
the  Freeman  case,  42  Hun,  252, 
the  agreement  was  to  pay  a  sum 
equal  to  the  amount  received  from 
the  death  assessment,  not  to  ex- 
ceed $3,000,  and  there  was  evi- 
dence tending  to  show  that  the 
amount  received  from  the  death 
assessment  would  exceed  $3,000. 
In  neither  of  these  cases  did  the 
company  make  the  payment  de- 
pendent upon  the  special  assess- 
ment to  be  levied  for  the  particular 
payment. 

Judgment  reversed. 

Opinion  by  Landon,  J.;  Wil- 
liams j  J.,  concurs  in  result;  Learn- 
ed, P.J.J  not  acting. 


LEASE. 
N.  Y.  Court  of  Appeals. 
Pickett,  applt,  v.  Bartlett  et  al., 


Decided  Nov.  29,  1887. 

Certain  premises  were  let  for  one  year  to 
defendants  as  a  bonded  warehouse,  de- 
fendants covenanting  to  pay  the  rent  for 
the  term  and  also  for  such  further  time 
as  they  may  hold  the  same.  At  the  close 
of  the  term  there  were  goods  in  the  ware- 
house which  could  not  be  removed  with- 
out the  consent  of  the  govemment,  but 
when  such  consent  was  obtained  it  was 
locked  and  the  keys  left  at  a  place  di- 
rected by  plaintiff.  There  was  evidence 
of  a  surrender  at  the  close  of  the  term. 
H$ldt  That  the  holding  over  was  on  the 
covenant  only,  and  did  not  constitute  a 
holding  over  so  as  to  render  defendants 
liable  for  rent  a  second  year. 


This  was  an  action  to  recover 
rent.  It  appeared  that  on  Nov. 
1, 1880,  plaintiff's  assignor  demised 
a  bonded  warehouse  to  defendants. 
Both  parties  executed  the  lease, 
which,  after  describing  the  prop- 
erty, provided  that  the  term  was 
for  one  year  from  Nov.  1,  1880,  at 
a  rental  of  $6,500  per  year,  and  the 
lessee  agreed  to  pay  the  rent  in 
quarterly  payments  and  to  quit 
and  deliver  up  the  premises  at  the 
end  of  said  term  *'and  to  pay  the 
rent  for  said  term,  and  also  for 
such  further  time  as  the  party  of 
the  second  part  may  hold  the 
same."  The  complaint  alleged 
that  the  year  for  which  the  prem- 
ises were  demised  to  defendants 
ended  Nov.  1,  1881,  but  that  they 
^^  continued  in  occupation  and 
possession,  and  did  not  surrender 
or  offer  to*  surrender  possession 
thereof,  but  held  over,"  and  the 
lessors  elected  to  hold  them  as 
tenants  for  another  year.  Plain- 
tiff claimed  to  recover  rent  alleged 
to  be  due  for  the  last  three-quar- 
ters of  the  second  year.  At  the 
trial  it  appeared  that  bonded  goods 
belonging  to  the  defendant's  cus- 
tomers and  placed  by  them  in  the 
stores  before  Nov.  1,  1881,  were 
left  there  until  Dec.  23,  1881,  in 
consequence  of  defendants'  inabil- 
ity to  remove  them  without  the 
consent  of  the  government  oflft- 
cials,  when  the  government  locks 
were  removed,  the  defendants' 
bond  as  warehousemen  canceled, 
padlocks  put  on  the  doors  and  the 
keys  left  at  an  ofiSce  where,  in  a 
certain  contingency,  plaintiff  had 
directed  them  to  be  left.  There 
was  evidence  by  parol  and  other- 
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wise  tending  to  show  a  surrender 
of  the  premises  at  the  expiration 
of  the  term. 

Charles  Knox,  for  applt. 

Wm.  W.  Ooodrichj  for  respts. 

Hddy  That  by  the  express  cove- 
nants of  the  lease  it  did  not  con- 
tinue in  force  beyond  the  term  of 
one  year,  specified  in  and  created 
by  it,  and  the  holding  over  must 
be  deemed  to  have  been  on  the 
defendants'  covenant  solely;  it 
therefore  was  not  wrongful  nor 
such  a  holding  over  as  makes  the 
tenant  a  wrongdoer,  and  enables 
the  landlord  at  his  option  to  treat 
him  as  a  trespasser  ot  hold  him 
for  the  rent  a  second  year. 

Schuyler  v.  Smith,  61  N.  Y., 
809;  Western  Transp.  Co.,  v.  Lan- 
sing, 49  id.,  499,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendants, 
affirmed. 

Opinion  by  Danforth,  J.  All 
concur,  except  RugeVy  Ch,  J.,  not 
voting. 


ASSESSMENTS.     PAYMENT. 

N.  Y.  Supreme  Coubt.     General 
Term.     Fifth  Dept. 

Hannah  P.  Vanderbeck,  applt.  ^ 
V.  The  City  of  Rochester,  respt. 

Decided  Oct.,  1887. 

Money  voluntarily  paid  by  a  widow  out  of 
her  own  personal  funds  to  discharge  the 
lien  of  a  valid  assessment  upon  property 
in  which  she  claims  dower,  no  proceed- 
ings having  been  taken  to  collect  the 
assessment,  cannot  be  recovered  back. 

Lands  were  assessed  for  benefits  supposed 
to  be  derived  from  opening  a  proposed 
boulevard.  The  assessments  were  col- 
lected and  the  moneys  applied  toward 
payment  of  the  awards  made  for  lands 


taken,  but  nothing  had  been  done  toward 
opening  or  worldng  the  boulevard  al- 
though six  years  had  elapsed.  Under 
the  city  charter  it  required  a  majority  pe» 
tition  of  the  landowners,  or  a  three- 
fourths  vote  of  the  councfl,  in  order  to 
open  and  work  a  street;  but  no  petition 
had  ever  been  presented,  and  no  action 
had  been  taken  by  the  council.  Held^ 
That  a  person  who  had  been  assessed  for 
benefits  could  not  recover  back  his  money 
upon  the  ground  that  the  proceedings 
had  been  abandoned. 
Chapter  811,  Laws  1861,  relative  to  opening 
and  working  highwajrs  within  six  years, 
etc.,  is  not  applicable  to  streets  laid  out 
within  the  cities  of  the  State. 

Appeal  from  judgment  entered 
upon  report  of  referee  dismissing 
complaint. 

Action  to  recover  back  moneys 
paid  on  an  assessment  for  opening 
a  street.  One  V.  was  awarded 
$1,010  as  compensation  for  bis 
land  taken  by  the  city  for  the  pur- 
pose of  opening  a  boulevard,  and 
after  confirmation  of  the  commis- 
sioners' report  he  was  assessed 
$1,415  for  benefits.  The  whole 
amount  of  assessments  made  was 
not  sufficient  to  pay  the  awards 
and  the  expenses.  The  assessment 
was  payable  in  instalments  on 
May  20,  1877,  Feb.  20,  1878,  Feb. 
20,  1879.  In  March,  1878,  V.  died 
intestate,  leaving  him  surviving 
his  widow,  the  plaintiff,  and  chil- 
dren. In  May,  1879,  plaintiff  was 
notified  to  pay  the  assessment, 
which  then  amounted  to  $468,  af- 
ter deducting  the  award,  and  in 
July  following  she  paid  the  same 
out  of  her  personal  funds,  to  pro- 
tect her  dower  interest.  No  pro- 
cess had  been  issued  for  collection 
of  the  assessment.  Plaintiff  after- 
ward demanded  the  money  back, 
which  defendant  refused.    Noth- 
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log  was  e^er  done  toward  working 
or  opening  the  boulevard.  But 
defendant  paid  out  all  moneys  col- 
lected on  the  assessment  to  the 
landowners  in  payment  of  these 
awards.  The  referee  dismissed 
the  complaint. 

J.  J.  Luckey  and  J.  A.  Barhitey 
for  applt. 

Ivan  Pofuers  and  H.  J.  Sullivan^ 
for  respt. 

Heldy  That  the  payment  made 
was  voluntary,  without  any  du- 
ress, and  therefore  could  not  be 
recovered  back. 

Until  assignment  of  her  dower 
plaintiff  had  no  estate  in  the  lands, 
but  merely  a  right  of  action. 
Nothing  had  been  done  toward 
selling  the  land  for  the  assessment. 
Her  dower  interest  was  not  in 
peril  if  her  husband  left  sufficient 
personal  property  to  pay  the  assess- 
ment; and  she  failed  to  show  that 
the  assets  were  not  sufficient.  A 
widow  is  entitled  to  have  her 
dower  assigned  clear  of  the  arrears 
of  taxes,  etc.,  which  are  payable 
out  of  the  husband's  personal  es- 
tate. 56  Barb.,  251.  About  two 
years  had  elapsed  since  the  assess- 
ment was  made,  and  she  was  aware 
that  nothing  had  been  done  to 
aigen  and  work  the  boulevard. 
She  was  not  personally  liable  for  the 
assessment,  yet  she  paid  it.  The 
payment  was  voluntary  and  she 
cannot  recover  it  back.  Dill  Mu- 
nic.  Corp.,  §§  946-7. 

Defendant's  charter  provides 
that  ^^The  Common  Council  shall 
not  open  or  work  any  street  or  al- 
ley, or  make  or  ordain  any  work 
or  improvement,  the  expense 
whereof  is  to  be  defrayed  in  whole 


or  in  part  by  local  assessment,  ex- 
cept upon  the  petition  of  a  major- 
ity of  the  owners  of  property  to 
be  assessed  therefor,  unless  three- 
fourths  of  all  the  members  elected 
vote  therefor,  after  allegations 
have  been  heard."  In  this  case, 
only  such  sum  as  was  necessary 
to  lay  out  and  pay  for  the  land  of 
the  boulevard  was  assessed  upon 
the  property  benefited.  The  money 
paid  by  appellant  was  appropriated 
for  that  purpose.  The  owners  of 
the  property  neglected  to  petition 
the  council  to  proceed  with  the  im- 
provement. Had  they  presented 
such  a  petition  a  majority  of  the 
council  could  have  ordered  the 
boulevard  opened.  If  plaintiff 
could  maintain  this  action  and  re- 
cover back  the  money  paid  by  her, 
her  property  would  receive  the 
benefits  of  the  improvement  and 
escape  paying  for  them,  at  least  to 
the  amount  of  the  money  recov- 
ered. The  landowners  must  be 
held  to  have  acquiesced  in  the  pro- 
priety of  the  council's  delay  in 
opening  the  boulevard. 

Bradford  v.  Chicago,  25  HI.,  411, 
explained  and  distinguished.  In 
the  case  at  bar  the  assessment 
was  valid;  the  money  collected  was 
used  in  purchasing  land  for  the 
boulevard  and  the  expenses  of  the 
proceedings  taken  to  lay  it  out. 
Since  this  action  was  commenced 
proceedings  have  been  instituted 
to  complete  the  improvement,  and 
plaintiff's  land  will  soon  receive 
the  benefits  arising  from  the  open- 
ing of  the  boulevard. 

Held,  further,  That  Chap.  311, 
Laws  of  1861,  relating  to  opening 
and  working  highways  within  six 
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years,  etc.,  is  not  applicable  to 
streets  laid  out  within  the  cities  of 
the  State.  29  Hun,  306;  92  N.  Y., 
629. 

Judgment  and  order  affirmed. 

Opinion  by  Lewis^  J,;  Smithy 
P.J.f  Barker  and  Bradley j  JJ^ 
concur. 


WAGER.    CONTRACTS. 

N.  Y.  SuPBEME  Court.    General 
Term.    Third  Deft. 

Henry  C.  Peck,  applt.y  v.  Doran 
&  Wright  Co.,  Limited,  respt. 

Decided  Nov.,  1887. 

The  complaint  alleged  that  the  parties 
trafficked  upon  the  market  Talue  of 
wheat;  that  orders  were  giTen  and  a 
margin  paid  defendant  to  secure  him 
against  a  decline  in  the  market  value; 
that  if  that  value  advanced  plaintiff  was 
entitled  to  the  advance;  that  the  trans- 
actions were  based  on  the  fluctuations  of 
the  market  value;  that  defendant  had 
dosed  the  transactions  on  the  basis  of 
the  market  and  had  retained  the  margin 
of  $2,585,  which  plaintiff  sought  to  re- 
cover. On  demurrer,  HMy  That  the 
complaint  stated  a  wagering  contract, 
and  the  latter  was  void. 

The  complaint  alleged  that  the 
parties  agreed  to  deal  and  traffic 
upon  the  market  value  of  wheat 
and  that  they  did  so  deal  and  traf- 
fic; that  plaintiff  gave  orders  to 
defendant  for  wheat  and  paid  de- 
fendant commissions  for  doing  the 
business  and  also  paid  a  margin  to 
secure  defendant  against  a  dechne 
in  the  market  value;  that  if  that 
value  advanced  plaintiff  was  enti- 
tled to  the  advance;  that  the  trans- 
actions were  based  on  the  state, 
conditions  and  fluctuations  of  the 
market  value  and  that  defendant 
bad  closed  the  transactions  on  the 


basis  of  the  market  and  had  re- 
tained the  margin  of  $2,535.  De- 
fendant demurred  and  the  demur- 
rer was  sustained. 

W.  H.  Shepardj  for  appU. 

H.  T.  Sandfardy  for  respt. 

Heldj  That  the  complaint  stated 
a  wagering  contract.  70  N.  T., 
206.  The  allegation  of  the  com- 
plaint is  that  the  subject  of  deal- 
ing was  the  market  value  of  wheat 
and  not  wheat  itself.  If  the  orders 
for  wheat  were  to  be  actually  ful- 
filled there  would  be  no  need  for 
the  agreement  in  the  complaint 
that  plaintiff  was  to  be  entiUed  to 
the  advance  in  the  market  value. 
If  there  had  been  an  actual  pur- 
chase and  a  subsequent  sale  at  a 
decline  of  $2,535,  then  defendant 
would  not  have  kept  and  retained 
that  sum,  but  it  would  have  been 
lost  by  the  decline.  Interlocutory 
judgment  aflfirmed. 

Opinion  by  Leamedy  P.J.;  WU- 
liamSy  J.J  concurs;  Landan,  «/., 
dissents. 


PRACTICE.     APPEAL. 
N.  Y.    Court   of  Appeals. 
Pharis,  applt.,  v.  Gere,  respt. 

Decided  Oct.  18,  1887. 

Where  the  Qeneral  Term  reTerses  an  order 
denying  motion  for  a  new  trial  on  the 
minutes  and  grants  a  new  trial,  it  will 
be  assumed  that  its  order  was  based  on 
one  of  the  grounds  mentioned  in  §  909, 
and  where  the  case  presents  disputed 
questions  of  fact  it  cannot  be  said  that 
the  rcTersal  was  not  on  a  question  of 
fact,  and  an  appeal  from  such  order  to 
the  Court  of  Appeals  brings  up  nothing 
to  review. 

Sees.  C,  21  W.  Dig. »  491. 

This  action  was  brought  to  re- 
cover damages   for  the   forcible 
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entry  and  detainer  by  the  defend- 
ant of  certain  salt  blocks.  Several 
questions  of  fact  were  litigated 
upon  the  trial  and  submitted  to  the 
jury  and  they  rendered  a  verdict 
for  the  plaintiff.  Defendant  moved 
for  a  new  trial  upon  the  minutes 
of  the  trial  judge  and  his  motion 
was  denied.  Subsequently  a  judg- 
ment was  entered  on  the  verdict, 
and  then  defendant  appealed  from 
the  order  denying  the  motion  for 
a  new  trials  and  from  the  judgment 
to  the  General  Term,  where  both 
the  order  and  judgment  were  re- 
versed and  new  trial  granted. 
Plaintiff  then  appealed  to  this 
court,  giving  the  usual  stipulation, 
claiming  that  this  case  was  not  so 
before  the  General  Term  that  it 
could  reverse  the  order  and  judg- 
ment upon  a  question  of  fact. 

Louis  Marshall,  for  applt. 

George  F.  Comstockj  for  respt. 

Heldy  Untenable;  that  under 
§  999,  Code  CSvil  Procedure,  it 
rested  in  the  discretion  of  the  trial 
judge  whether  to  grant  or  deny 
the  motion  for  a  new  trial;  that 
written  notice  of  such  a  motion  is 
not  necessary;  .that  the  General 
Term  having  reversed  the  order 
and  granted  a  new  trial  it  must  be 
assumed  that  its  order  was  based 
upon  some  one  of  the  grounds 
mentioned  in  said  section  of  the 
Code,  and  as  the  case  presented 
disputed  questions  of  fact,  it  can- 
not be  said  that  the  reversal  was 
not  upon  a  question  of  fact,  and 
upon  an  appeal  from  such  an  or- 
der  to  this  court  as  the  reversal 
may  have  been  upon  a  question  of 
fact  there  is  nothing  to  review, 

Appeal  dismissed. 


Opinion  by  Earl,  J.    All  concur, 
except  Buger,  Ch.  J.,  not  sitting. 


PARTNERSHIP.    NEGOTI- 
ABLE PAPER. 

N.  Y.  Supreme  Coubt.    General 
Term.    Fourth  Dbpt. 

Conrad  Sipfle,  Jr.,  et  al.,  respt s,, 
V.  Alfred  H.  Isham,  impl'd, 
applt. 

Decided  Nov.,  1887; 

Evidence  insufficient  to  show  a  partnership. 

In  an  action  on  a  note  alleged  to  have  been 
made  by  defendants  as  partners  the  part- 
nership was  not  proved  or  found  and  it 
was  not  made  to  appear  that  the  defend- 
ant answering  gave  the  other  authority 
to  make  a  note  to  bind  him.  Held,  That 
plaintiffs  were  not  entitled  to  recover. 

Appeal  from  judgment  entered 
on  report  of  referee. 

Action  on  a  promissory  note. 
The  complaint  alleged  that  de- 
fendants were  copartners  and  as 
such  made  their  note  as  set  forth 
and  delivered  it  to  plaintiffs.  The 
cause  of  action  for  which  the  note 
was  given  was  not  set  forth.  De- 
fendant alleged  that  he  was  not  a 
partner,  never  made  the  note  nor 
authorized  it  to  be  made  by  S., 
the  other  defendant,  and  that  he 
was  not  liable  on  it. 

It  appeared  that  the  note  was 
made  by  S.;  that  in  May,  1882, 
defendant  had  written  two  letters 
to  S.,  in  which  he  said,  **  I  cannot 
go  into  any  business  until  Jan.  1, 
1888.''  And  that  S.  ordered  the 
goods  for  which  the  note  was 
given  in  July,  1882. 

The  referee  did  not  find  that  de- 
fendant and  S.  were  partners  nor 
tb^t  S.  w^s  wtboriz^d  by  defend- 
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ant  to  make  the  note,  but  held  as 
matter  of  law  that  defendant  was 
indebted  to  plaintiffs  in  the  note 
and  reported  in  favor  of  plaintiffs. 

E.  A.  Nashj  for  applt. 

Homer  Weston^  for  respts. 

Hddj  Error.  That  there  was 
no  partnership  shown,  nor  did  de- 
fendant hold  himself  out  by  acts 
as  a  partner  so  as  to  bind  him  as 
such  copartner  to  third  persons. 
66  N.  Y.,  424. 

Haas  V.  Boat,  26  Hun,  682,  15 
id.,  526,  distinguished. 

There  was  no  proof  given  of  any 
authority  in  S.  to  make  a  note  in 
name  and  behalf  of  Isham.  There 
being  no  copartnership  found,  the 
implied  authority  of  one  member 
of  a  firm  to  do  what  is  necessary 
''to  carry  on  the  business  of  the 
partnership"  cannot  be  used  to 
sustain  a  recovery  on  the  note. 

Webster  v.  Hackett,  7  Hun, 
229;  Tradesmen's  Bk.  v.  Astor,  16 
Wend.,  88;  Nat.  Union  Bk.  v. 
Landon,  66  Barb.,  190,  distin- 
guished. 

Plaintiffs  planted  themselves 
upon  the  averment  that  Isham 
was  a  partner.  That  was  not 
proven ;  nor  is  it  found  by  the 
referee.  Nor  is  it  made  to  appear 
that  Isham  ever  gave  any  authority 
to  S.  to  make  a  note  to  bind  him, 
and,  therefore,  plaintiffs  were  not 
entitled  torecover  upon  the  plead- 
ings, proofs  and  findings.  87 
N.  Y.,  37.  If  plaintiffs  wish  to 
test  the  right  of  S.  to  contract  the 
debt  for  and  in  behalf  of  Isham  as 
his  agent,  and  upon  special  au- 
thority, they  should  present  proper 
allegations  and  proofs. 

Judgment   reversed    and    new 

Vol.  27— No.  17b. 


trial  ordered  before  another  ref- 
eree, costs  to  abide  event. 

Opinion  by  Hardin^  P.  J.;  Fol- 
Utt  and  Martiriy  JJ.y  concur. 


MURDER.    EVIDENCE. 

N.  Y.  Supreme  Cotjrt.  General* 
Term.    TmRD  Dbpt. 

The  People,  respts.  ^  v.  Frank 
Palmer,  applt. 

Decided  Nov.,  1887. 

By  §  181,  Penal  Code,  as  amended  by  Chap. 
884,  Laws  of  1882,  direct  proof  is  required 
of  the  death  of  the  person  alleged  to 
to  have  been  killed  in  an  indictment  for 
murder  or  manslaughter.  In  the  case  at 
bar  the  body  had  not  been  mutilated  but 
was  much  wasted  by  decay.  No  per- 
son identified  the  body  positively  or  by 
personal  peculiarities.  Evidence  was 
given  that  some  of  the  clothing,  one  boot 
and  a  watch  found  on  or  near  the  body 
had  belonged  to  the  person  charged  as 
having  been  murdered  and  that  a  valise 
found  near  by  was  his.  HeUd.  That  this 
evidence  was  not  "direct''  within  the 
meaning  of  the  statute  and  that  a  convic- 
tion was  improper. 

The  prisoner  was  convicted  of 
murder  in  the  second  degree.  The 
Penal  Code,  §  181,  as  amended  by- 
Chap.  884,  Laws  of  1882,  provides 
that  the  death  of  the  person  and 
the  fact  of  the  killing  are  each  to 
be  established  as  independent  facts, 
the  former  by  direct  proof  and  the 
latter  beyond  a  reasonable  doubt. 
The  appellant  here  denies  that  the 
death  of  the  person  alleged  to  have 
been  killed,  one  Bernard,  has  been 
established  as  a  fact  by  direct  proof. 
The  dead  body  of  a  man  was  found. 
Clothing  was  on  it  and  the  lower 
part  of  the  body  was  well  covered 
up  with  dirt,  leaves  and  moss. 
The  skull  was  bare  and  detached 
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from  the  body,  no  scalp  upon  it. 
The  flesh  on  the  face  and  arms  and 
upper  part  of  the  body  was  gone. 
No  person  on  the  trial  identified 
the  body  as  that  of  Bernard  by 
anything  upon  the  body  itself. 
Evidence  was  given  tending  to 
show  that  the  clothing  and  a  hat, 
boots  and  watch  found  on  or  near 
the  body  and  a  valise  found  near  by 
were  those  of  Bernard.  The  con- 
dition of  the  body  showed  no  mu- 
tilation, but  was  the  result  of  de- 
cay. 

L.  L.  Sheldon  and  J.  R.  Riley^ 
for  applt. 

W.  H.  Dunriy  for  respts. 

Held,  That  there  was  no  direct 
proof  of  the  death.  Greenl.,  §  13, 
defines  direct  evidence  as  being 
where  the  thing  to  be  proved  is 
directly  attested  by  those  who 
speak  from  their  own  actual  and 
personal  knowledge  of  its  exist- 
ence; circumstantial  where  the 
thing  to  be  proved  is  to  be  inferred 
from  other  facts  satisfactorily 
proved.  See  also  Wells  on  Cir. 
Ev.,  chap.  2,  §  1;  Powell's  Ev., 
chap.  5.  In  cases  of  adultery  it  is 
commonly  said  that  the  fact  of 
adultery  need  not  be  proved  by 
direct  evidence,  and  it  is  well  un- 
derstood by  what  evidence  it  may 
be  proved.  We  must  assume  that 
in  using  the  word  ** direct"  the 
legislature  used  that  word  in  its 
accepted  meaning. 

Certain  articles  said  to  have  be- 
longed to  Bernard  were  found  near 
this  body.  The  question  is  not 
whether  this  evidence  is  very 
strong,  or  even  convincing  beyond 
a  reasonable  doubt.  Is  it  direct  ? 
We  think  not.    Direct  evidence 


would  be  positive  identification  or 
the  pointing  out  of  personal  pecu- 
liarities. In  the  Beckwith  case, 
lately  decided,  the  body  had  been 
mutilated,  and  mutilated  in  places 
where  it  was  alleged  that  there 
were  personal  peculiarities.  This 
case  is  not  like  that  in  this  respect. 

Judgment  and  conviction  re- 
versed; new  trial  granted. 

Opinion  by  Learned^  P.  J.; 
Landon  and  Williams^  JJ,,  con- 
cur. 


MORTGAGE.    TRUST. 

N.  Y.  Court  of  Appeals. 

McPherson,  respt.,  v.  Rollins  et 
al.,  impl'd.,  applts. 

Decided  Nov.  29, 1887. 

A  mortgage  conditioned  for  the  payment 
of  an  annuity  to  the  mortgagee  during 
life  and  for  payment  to  him  or  the  gen- 
eral guardian  of  his  children  of  a  speci- 
fied sum  annuaUy  during  their  minority 
creates  a  trust  in  favor  of  the  children, 
and  the  mortgagee  cannot  give  a  valid 
discharge  thereof. 

The  record  of  such  a  mortgage  is  construc- 
tive notice  of  its  provisions  sufficient  to 
put  purchasers  on  inquiry  and  of  the 
want  of  power  in  the  mortgagee  to  dis- 
charge the  mortgage. 

Affirming  S.  C,  21  W.  Dig.,  254. 

This  was  an  action  for  the  fore- 
closure of  a  mortgage.  D.  I.,  an 
infant,  and  the  appellants  were 
made  parties  defendant.  The  ap- 
pellants answered  claiming  title  as 
purchasers  in  good  faith  and  for  a 
valuable  consideration.  I.  sub- 
mitted her  rights  to  the  court, 
asking  that  her  interest  be  ad- 
judged. The  issues  were  tried  be- 
fore a  referee  who  found  that  one 
D.,  for  the  purpose  of  providing 
for  his  two  daughters  and  their 
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children,  made  a  division  of  his 
real  estate,  conveying  the  part 
now  in  question  to  his  daughter  F. 
As  part  of  the  same  transaction  F. 
executed  a  mortgage  thereon,  re- 
citing that  it  was  intended  as  se- 
curity for  the  payment  of  $250 
annually  to  D.  during  his  life,  and 
for  the  further  payment  of  $50 
annually  to  D.  or  the  general 
guardian  of  plaintiff  for  plaintiflf's 
benefit  until  she  arrived  at  the  age 
of  fifteen  and  thereafter  to  D.  or 
said  guardian  $100  annually  for 
the  benefit  of  plaintiff  until  she 
arrived  at  the  age  of  twenty- one. 
There  were  also  provisions  for  the 
payment  of  like  sums,  on  like  con- 
ditions to  I.  Plaintiff  and  I. 
were  granddaughters  of  D.  and 
the  mortgage  recited  that  plaintiff 
was  fourteen  years  of  age  April  1, 
1873,  and  I. ,  eleven  years  of  age  Oct. 
10,  1872.  The  deed  and  mortgage 
were  recorded  in  the  proper  clerk's 
office  July  21,  1873,  and  until  Feb. 
16,  1875,  were  in  the  custody  of  F. 
In  Feb.,  1874,  D.,  at  the  request  of 
F.  and  without  payment  or  other 
consideration  executed  a  satisfac- 
tion of  the  mortgage,  which  was 
recorded  Feb.  9,  1874,  and  a  mem- 
orandum noted  in  the  margin  of 
the  record  of  the  raortgrge:  '*  Dis- 
charged on  record  of  discharges  of 
mortgages  page  470."  The  prem- 
ises were  thereafter  duly  conveyed 
by  or  under  the  authority  of  F.  to 
the  appellants  for  a  full  and  valu- 
able money  consideration  paid  by 
them.  The  referee  also  found 
that  by  the  delivery  and  execution 
of  the  deed  and  mortgage  in  suit, 
an  irrevocable  trust  for  the  benefit 
of  plaintiff   was   created,   which 


deed  the  trustee  had  no  power  to 
annul  or  change;  that  the  appel- 
lants had  no  actual  notice  prior  to 
and  at  the  time  of  their  purchase 
of  the  existence  of  the  mortgage 
as  a  subsisting  lien  upon  the  prem- 
ises, but,  that  they  then  had  con- 
structive notice  or  notice  sufficient 
to  put  them  on  inquiry  as  to  that 
fact,  which  they  were  bound  to 
regard;  that  no  part  of  the  annu- 
ity has  been  paid  to  plaintiff  or  I. 
A  judgment  of  foreclosure  accord- 
ing to  the  prayer  of  the  complaint 
was  rendered. 

E.  A.  Nash,  for  applt. 

A.  J.  Abbott,  for  respt. 

Held,  That  a  valid  trust  was 
created  by  the  terms  of  the  mort- 
gage as  found  by  the  referee, 
which  continued  to  exist,  75  N. 
Y.,  134;  that  as  the  appellants  as 
intending  purchasers  must  be 
deemed  to  have  known  every  fact 
in  relation  to  the  title  disclosed  by 
the  record,  46  N.  Y.,  384,  and 
every  other  fact  which  an  inquiry 
suggested  by  the  records  would 
have  led  up  to,  they  are  plainly 
chargeable  with  notice  of  the 
mortgages  and  of  all  the  facts  of 
which  the  mortgage  could  have 
informed  them;  that  from  its 
terms  there  was  notice  that  plain- 
tiff had  a  beneficial  interest  under 
the  mortgage  which  would  con- 
tinue until  1880,  and  I.,  a  beneficial 
which  would  continue  until  1882; 
that  the  act  of  D.,  in  satisfying 
the  mortgage  was  not  an  act  in 
the  execution  of  his  trust  or  war- 
ranted by  it  and  as  against  the 
plaintiff  and  I.  was  of  no  effect. 
As  to  this  the  appellants  must  be 
presumed  to  have  known  the  law. 
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Field  V.  Scheflfelin,  7  Johns. 
Ch.,  150,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  of  foreclosure, 
affirmed. 

Opinion  by  Danforthy  J.  All 
concur. 


WILLS. 

N.  Y.  Supreme  Coubt.    General 
Term.    Fourth  Dept. 

Deborah  C.  Folk,  applt,  v.  Dar- 
win Stocking  et  al.,  respts. 

Decided  Nov.,  1887. 

Testatrix  by  her  will  devlBed  all  the  resi- 
due of  her  property  and  estate  to  her 
four  daughters.  By  a  codicil  she  gave  all 
her  real  estate  situated  on  a  certain  street 
to  a  son  and  daughter,  describing  it  as 
her  homestead,  subject  to  all  incum- 
brances. She  had  before  this  giren  a 
mortgage  on  a  portion  of  this  property 
describing  it  as  her  homestead.  Held^ 
That  this  fact  did  not  cut  down  the  ex- 
tent of  the  devise  as  stated  in  the  codicil, 
and  that  the  codicil  revoked  the  former 
devise  to  the  daughters. 

Appeal  from  judgment  in  favor 
of  defendants. 

One  S.  died  in  1883,  leaving  a 
last  will  and  a  codicil  thereto.  By 
the  will  made  in  1869  she  charged 
her  real  and  personal  property 
with  the  payment  of  $50  a  year 
for  a  son,  gave  her  household  ef- 
fects to  a  daughter,  and  gave  the 
residue  of  her  property  and  estate 
to  her  four  daughters.  By  the 
codicil  she  gave  to  her  son  Darwin 
and  daughter  D.  all  her  real  estate 
situated  on  ^'  the  south  side  of 
Main  in  the  city  of  Binghamton, 
being  my  homestead  property, 
subject  to  all  incumbrances 
thereon."  Prior  to  making  the 
will  she  had  given  Darwin  a  mort- 


gage on  the  property  described  as 
follows:  **0n  the  north  by  Main 
street,  *  *  *  on  the  south  by 
lands  of  the  party  of  the  first  part, 
*  *  *  ;  the  premises  hereby 
conveyed  are  the  homestead  prem- 
ises of  the  party  of  the  first  part 
and  on  which  she  now  resides, 
and  are  six  rods  wide  from  west 
to  east  and  sixteen  rods  deep  from 
north  to  south."  At  that  time 
she  was  the  owner  of  a  lot  on  the 
south  side  of  Main  street  about  six 
rods  wide  in  front  and  five  in  the 
rear  and  about  thirty-eight  rods 
deep,  and  continued  to  occupy  it 
as  a  homestead  until  her  death, 
the  lot  was  not  fenced  off  except 
by  a  fence  about  seventeen  or 
eighteen  rods  south  of  the  street 
line,  through  which  there  were 
bars  or  a  gate. 

This  action  was  brought  by 
plaintiff,  who  was  one  of  the 
daughters,  claiming  that  the  prop- 
erty devised  by  the  codicil  covered 
only  that  covered  by  the  mort- 
gage. 

F.  J.  Dupignac  and  A.  A. 
White,  for  applt. 

Babcock  &  Harroun,  for  respts. 

Heldy  That  the  judgment  was 
correct.  That  the  language  of 
the  codicil  was  used  by  testatrix 
with  the  intent  ai^d  for  the  pur- 
pose of  carrying  to  her  son  Dar- 
win and  to  her  daughter  D.  all  the 
real  estate  which  she  owned  on 
the  south  side  of  Main  street  in 
the  city  of  Binghamton.  At  the 
time  of  the  execution  of  the  codi- 
cil the  property  was  occupied  by 
testatrix  as  a  homestead  and  the 
words  "being  my  homestead 
property"  seem   to  be  added  by 
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way  of  a  more  full  and  complete 
description  of  the  real  estate  of 
testatrix.  The  devisees  named  in 
the  codicil  taking  through  or 
under  the  will  necessarily  took  the 
same  subject  to  all  incumbrances 
thereon,  there  being  no  contrary 
intent  expressed  by  testatrix. 

We  are  unable  to  see  by  the  cir- 
cumstance that  she  added  to  the 
phraseology  which  was  adequate 
to  carry  the  whole  of  her  real  es- 
tate on  the  south  side  of  Main 
street  to  the  devisees  named  in 
the  codicil  the  words  '^subject  to 
all  the  incumbrances  thereon"  that 
she  thereby  evinced  any  intent  to 
restrict  and  cut  down  the  force 
and  effect  of  the  words  "  all  of  my 
real  estate  situated  on  the  south 
side  of  Main  in  the  city  of  Bing- 
haniton"  to  such  portion  of  her 
real  estate  as  actually  was  incum- 
bered by  the  mortgage  to  her  son 
Darwin,  although  by  that  mort- 
gage she  had  limited  the  descrip- 
tion to  the  parcel  *^six  rods  wide 
from  west  to  east  and  sixteen  rods 
deep  from  north  to  south,"  and 
had  in  the  mortgage  declared  that 
**the  premises  hereby  conveyed 
are  the  homestead  premises  of  the 
party  of  the  first  part."  She  had 
not  thereby  declared  that  the 
other  portion  of  the  premises  lying 
further  south  than  sixteen  rods 
from  Main  street  were  not  a  por- 
tion of  her  homestead  premises. 

We  recognize  the  rule  that  sub- 
sequent words  of  a  will  or  of  a 
codicil  must  clearly  evince  an  in- 
tent to  cut  down  an  estate  where 
the  prior  words  are  sufficient  to 
give  the  fee.  81  N.  Y.,  856;  96 
id.,  63.     But  we  are  of  opinion 


that  it  was  the  intent  of  testatrix, 
by  the  use  of  the  language  found 
in  the  codicil,  to  give  to  her  son 
Darwin  and  her  daughter  D.,  '*  all 
of  my  real  estate  situate  on  the 
south  side  of  Main  in  the  city  of 
Binghamton." 

Inasmuch  as  we  are  of  opinion 
that  the  language  of  the  codicil 
was  used  with  the  intent  on  the 
part  of  testatrix  to  carry  all  her 
real  estate  to  the  devisees  named 
in  the  codicil,  it  follows  that  the 
language  is  inconsistent  with  the 
devise  named  in  the  third  clause 
of  the  will,  and  therefore  the  codi- 
cil was  a  revocation  of  the  lan- 
guage of  the  third  clause.  The 
codicil  was  a  distinct,  independent, 
subsequent  testamentary  instru- 
ment, evincing  a  clear  intent  to 
pass  to  the  devisees  named  the 
whole  of  her  real  estate .  The  third 
clause  of  the  will  was,  therefore, 
revoked  by  the  codicil.  24  How., 
54.  The  rule  in  such  a  case  is 
well  settled  that  ^'an  inconsistent 
devise  or  bequest  in  the  second  of 
the  testamentary  papers  is  a  revo- 
cation of  the  first.  Thus,  in  case 
of  a  devise  of  the  same  land  to  two 
persons,  while  if  the  devises  are 
in  the  same  instrument  the  devi- 
sees may  take  jointly  or  in  com- 
mon; yet  if  they  are  found  in  dis- 
tinct testamentary  instruments 
the  latter  is  a  complete  revocation 
of  the  former."  8  Cow.,  56;  32 
Bark.,  328.  We  think  the  last 
disposition  made  by  testatrix  in 
her  codicil  operated  on  the  whole 
of  the  real  estate  owned  by  her  at 
the  time  of  her  death.  Jarmin  on 
Wills,  156,  158. 

Judgment  affirmed,  with  costs. 
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Opinion  by  Hardin^  P.J.;  Fol- 
let,  J.J  concurs;  MartiUy  J.,  not 
sitting. 

ASSIGNMENT.     EMPLOYEES. 
PREFERENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Deft. 

In  re  settlement  of  accounts  of 
Eugene  Heathy  assignee. 

Decided  Oct.,  1887. 

A  former  employee  of  an  insolvent  who 
has  assigned  for  the  benefit  of  creditors 
under  Chap.  466,  Laws  of  1877,  is  entitled 
to  a  preference  in  payment  as  provided 
by  Chap.  288,  Laws  of  1886,  in  case  his 
wages  remain  in  fact  unpaid  at  the  time 
of  the  assignment,  and  although  the 
employee  has  taken  the  assignor's  note 
due  at  a  future  day,  to  secure  payment 
of  his  wages. 

Appeal  from  County  Court  order 
rejecting  the  claim  of  P.  presented 
to  the  assignee  as  an  indebtedness 
owing  to  him  as  an  employee  of 
the  assignors  and  claiming  prefer- 
ence in  payment  over  the  general 
creditors  as  provided  in  Chap.  283, 
Laws  of  1886.  The  assignment 
was  made  April  10,  1885,  and  the 
claim  was  presented  to  the  as- 
signee July  14, 1885,  and  the  same 
being  rejected  proceedings  were 
taken  resulting,  May  11,  1886,  in 
the  order  appealed  from.  There 
were  funds  suflScient  in  the  as- 
signee's hands  to  pay  the  claim  in 
full  if  the  same  was  entitled  to 
preference.  Plaintiflf  began  ser- 
vice vsith  the  assignors  as  their 
traveling  agent,  in  Jan.,  1882,  and 
continued  in  their  employ  until 
the  latter  part  of  Dec,  1884,  at  a 
salary  of  $100  per  month  and  his 
traveling  expenses.    At  the  end 


of  the  first  year  a  settlement  was 
had  between  the  parties  and  the 
balance  found  due  to  P.  for  his 
labor  that  year  was  $517.04.  At' 
the  end  of  the  year  1883,  another 
settlement  was  had  and  P.'s  bal- 
ance for  that  year  was  $617.34. 
On  Sept.  1,  1888,  P.  loaned  the  as- 
signors  a  sum  of  money  which 
with  the  balance  of  his  wages  un- 
paid at  the  end  of  the  first  year's 
service  amounted  to  $1750,  for 
which  he  took  their  note  at  six 
months.  This  note  was  renewed 
March  12,  1884,  the  interest  being 
paid  to  that  date.  On  Nov.  26, 
the  note  was  again  renewed  for 
$1820  at  six  months.  At  the 
time  of  the  last  settlement  the  bal- 
ance found  due  the  cladmant  was 
$360.84  which  was  then  paid,  and 
from  that  time  he  was  not  in  the 
service  of  the  assignors.  In  pre- 
fenting  the  claim  to  the  assignee 
sor  allowance  and  payment  as  a 
preferred  debt,  the  claimant  stated 
the  same  to  be  for  his  salary  as  an 
employee  and  insisted  that  the  en- 
tire indebtedness  as  represented 
by  the  note  was  for  services  ren- 
pered.  It  does  not  appear  that 
the  note  was  presented  to  the  as- 
signee with  an  offer  to  surrender 
and  cancel  it,  but  no  point  was 
made  on  the  assignee's  behalf  on 
that  fact. 

H.  B.  Durfeey  for  applt. 

J^.  L.  Brown^  for  assignee. 

JET.  M.  Fieldj  for  general  credi- 
tors. 

Heldy  That  claimant's  right  to  a 
preference  in  payment  must  be 
determined  by  the  provisions  of 
Chap.  283,  Laws  of  1886,  which 
was  in  force  when  the  order  ap- 
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pealed  from  was  entered,  the 
amendment  of  1884,  Chap.  828, 
being  then  repealed.  The  words 
of  the  statute  clearly  indicate  that 
the  debt  of  an  employee  which  is 
in  fact  unpaid  at  the  time  of  the 
assignment  is  embraced  in  the 
preference  without  regard  to  the 
time  when  the  wages  were  earned. 

The  claimant  might  surrender 
the  note  and  base  his  claim  on  the 
unpaid  debt  as  for  services  ren- 
dered. The  proceedings  should 
not  be  afl&rmed  on  the  sole  ground 
that  it  does  not  appear  by  the  re- 
cord that  the  note  was  surren- 
dered up  or  tendered  to  the  as- 
signee for  cancellation.  If  at  the 
time  when  the  note  was  taken  or 
the  renewals  were  made,  it  was 
claimant's  intention  to  change  the 
nature  and  character  of  his  in- 
debtedness against  his  employers 
and  convert  the  same  into  a  loan, 
and  he  received  the  note  in  pay- 
ment of  the  original  debt,  the 
transaction  had  the  legal  effect  to 
deprive  him  of  the  preference  se- 
cured by  the  statute.  But  the 
fact  of  such  intention  has  not  been 
found,  and  we  think  a  debt  was 
owing  the  claimant  for  services  at 
the  time  of  the  assignment,  with- 
in the  meaning  of  the  statute. 

We  think,  however,  that  the 
consideration  for  the  note  was 
money  loaned,  except  as  to  the 
amount  of  the  balance  found  due 
for  the  first  year's  wages. 

So  much  of  the  decree  is  re- 
versed as  rejects  and  overrules  the 
claim  for  a  preference  so  far  as  it 
relates  to  the  wages  earned  in 
1882,  and  a  rehearing  is  directed 
in  the  Countv  Court  on  that  sub- 


ject, costs  of  this  appeal  to  be  paid 
out  of  the  general  fund  in  the  as- 
signee's hands  if  the  claim  is 
Anally  allowed  as  a  preferred 
claim. 

Opinion  by  Barker  J,;  Smithy 
P.J.^  and  Lewis f  J.,  concur;  Brad- 
leyy  J.J  concurs  in  result. 


CIVIL  DAMAGE  ACT. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

Annie  S.  Ackerman,  applt.y  v. 
John  Betz,  re^t 

Decided  Oct.  26,  1887. 

Evidence  sufficient  to  require  the  submis- 
sion of  an  action  under  the  Civil  Damage 
Act  to  the  jury. 

Appeal  from  judgment  for  de- 
fendant entered  on  verdict  directed 
by  the  court. 

Action  under  the  Civil  Damage 
Act,  Chap.  646,  Laws  of  1873,  to 
recover  for  loss  of  support.  Plain- 
tiff testified  that  her  husband  was 
in  the  habit  of  drinking  at  defend- 
ant's place;  that  she  had  seen  him 
there  on  more  thaa  one  occasion — 
a  number  of  times;  that  she  saw 
him  drinking  there ;  that  he  always 
had  a  glass  of  liquor  or  something 
before  him;  that  his  condition  at 
such  times  was  nearly  always  one 
of  gross  intoxication ;  that  she 
begged  defendant  not  to  give  him 
anything  more  to  drink,  and  that 
defendant  told  him  to  go  home, 
and  said:  *^I  promise  you,  Mrs. 
Ackerman,  he  shall  never  have 
another  drop  to  drink  in  this 
place ;  that  she  had  warned  de- 
fendant before  that  time;  that  she 
was  compeUed  to  have  her  hus- 
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band  arrested  and  sent  to  the 
island;  that  he  did  not  live  with 
her  since  he  came  out  and  had 
only  contributed  fifty  cents  a  day 
for  each  child,  and  nothing  for  her 
own  support  for  a  year.  She  was 
corroborated  as  to  the  interview 
with  defendant  by  her  daughter, 
who  testified  that  she  had  seen  her 
father  in  defendant's  saloon  after 
that.  Plaintiff  also  testified  that 
she  had  never  seen  her  husband  in 
other  saloons  or  took  him  out  of 
any  other  place.  Defendant  testi- 
fied that  the  husband  never  spent 
more  than  five  or  ten  cents  at  a 
time,  was  never  intoxicated  at  his 
place,  and  that  he  did  not  sell  him 
anything  more  after  the  notifica- 
tion. Some  other  witnesses  testi- 
fied to  seeing  plaintiff's  husband  in 
other  saloons,  but  were  unable  to 
state  that  they  did  so  more  than 
once. 

The  court  refused  to  dismiss 
after  the  close  of  plaintiff's  and 
defendant's  testimony  was  in,  but 
after  the  summing  up  directed  a 
verdict  for  defendant  on  the  ground 
that  there  was  no  evidence  to 
show  that  the  liquor  was  sold  to 
plaintiff's  husband  which  in  any 
way  caused  the  intoxication  of 
which  the  wife  complained. 

Oscar  Frishiey  for  applt. 

A.  P.  Fitch,  forrespt. 

Held,  Error;  that  the  jury  should 
have  been  allowed  to  pass  on  the 
facts.  In  view  of  plaintiff's  testi- 
mony, the  point  made  by  respond- 
ent that  plaintiff  did  not  say  she 
ever  saw  her  husband  drinking 
any  liquor  in  defendant's  saloon, 
but  merely  said  that  she  saw  him 
drinking  there,  hardly  merits  seri- 


ous consideration.  A  liquor  dealer 
is  not  likely  to  say  that  a  person 
shall  never  have  another  drop  to 
drink  in  his  saloon  if  he  is  talicing 
about  water,  or  if  the  person  in 
question  has  not  previously  had 
liquor  or  some  other  intoxicating 
beyerage  to  drink  there.  The  tes- 
timony referred  to,  and  there  is 
more  of  a  similar  nature,  would, 
if  believed  by  the  jury,  fairly  war- 
rant the  inference  that  the  intoxi- 
cation of  plaintiff's  husband  when 
at  defendant's  saloon  was  caused 
in  whole  or  in  part  by  liquors  fur- 
nished to  him  by  defendant  or  his 
agents. 

That  the  loss  of  support  which 
plaintiff  suffered  was  due  to  the 
intoxication  of  her  husband 
brought  about  by  what  he  drank 
at  defendant's  saloon  rather  than 
by  what  he  drank  elsewhere  may 
not  be  so  clear;  but  still  there  was 
quite  enough  evidence  to  that 
effect  to  take  the  case  to  the  jury. 
Although  he  resorted  to  other 
drinking  places  the  proofs  show 
no  such  frequency  of  attendance 
elsewhere  as  characterized  his  vis- 
its to  defendant's  saloon,  according 
to  the  testimony  of  the  wife;  and 
on  the  whole  case  we  cannot  say 
that  the  facts  disclosed  by  the 
record  would  not  have  sustained  a 
finding  that  plaintiff's  straight- 
ened circumstances  were  attributa- 
ble to  the  drunkenness  of  her  hus- 
band, produced,  to  some  extent 
at  least,  through  the  agency  of 
defendant. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Bartlett,  J.;  Dan- 
iets,  J.,  concurs. 
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•  BAILWAY.         NEGLIGENCE. 
EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Deft. 

Mary  Bleyle,  admrx.,  respty  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
applf. 

Decided  Oct.,  1887. 
Action  for  damages  for  negligently  killing 
plaintifTs  intestate.    Under  all  the  cir- 
cumstances of  the  case^  held,  that  plain- 
tiff made  out  a  case  for  the  jury. 

Appeal  from  judgment  for  plain- 
tiff on  verdict  at  Circuit. 

Action  for  damages  sustained  by 
the  next  of  kin  of  Frederick  Bleyle 
who  was  killed  by  defendant's 
train  at  the  railroad  crossing  at 
Austin  street  in  Buffalo. 

The  railroad  tracks  run  north 
and  south,  crossing  the  street  at 
grade  and  nearly  at  right  angles. 
Deceased  was  riding  alone  in  a  one- 
horse  wagon  in  Austin  street,  go- 
ing east  toward  the  crossing,  and 
defendant's  passenger  train  with 
which  he  came  in  collision  was 
running  north  at  a  speed  not  less 
than  twenty -five  miles  an  hour. 
Parallel  to  each  other  and  crossing 
Austin  street  are  twelve  or  more 
tracks,  of  which  six  or  seven  are 
west  of  the  one  on  which  the  train 
was  running,  and  some  of  them 
are  owned  and  used  by  other  com- 
panies. On  several  of  these  other 
tracks,  and  on  both  sides  of  Aus- 
tin street,  were  standing  several 
lines  of  freight  cars,  leaving  a 
space  only  tw^elve  or  fifteen  feet 
wide  for  the  passage  of  teams,  and 
obstructing  for  a  considerable  dis- 
tance the  view  of  an  approaching 
train  from  the  south  to  a  person 
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approaching  the  crossing  from  the 
west.  A  portion  of  the  smoke- 
stack and  about  one  foot  of  the 
tops  of  the  passenger  cars  could 
be  seen  by  persons  standing  west 
of  the  tracks  and  watching  the 
train.  Deceased  was  driving  his 
horse  about  four  miles  an  hour, 
and  did  not  stop  before  attempting 
to  cross  the  tracks.  No  flagman 
was  stationed  at  the  crossing,  and 
none  had  ever  been  kept  there. 
The  whistle  was  blown  once,  loud- 
ly, but  that  was  near  a  station 
half  a  mi]e  from  the  crossing.  The 
engineer  and  fireman  of  the  train 
both  testified  that  the  bell  was 
rung.  Plaintiff's  witness,  Mrs. 
Roop,  who  at  the  time  of  the  ac- 
cident was  riding  in  Tonawanda 
street,  some  500  feet  from  the  cross- 
ing, and  who  saw  the  train  and  de- 
cedent approaching  the  crossing, 
testified  that  she  observed  the  train 
when  it  crossed  Amherst  street, 
and  '^  watched"  for  the  bell  and  it 
was  not  rung.  Another  witness 
who  stood  in  his  own  door  yard 
not  far  from  where  Mrs.  Roop  was, 
testified  that  he  observed  the  train 
and  its  rate  of  speed;  that  between 
him  and  the  tracks  the  ground  was 
level  and  there  was  nothing  to  ob- 
struct a  full  view  of  the  train  ex- 
cept the  standing  cars,  and  that  he 
saw  the  train  and  heard  the  whis- 
tle blow  when  it  was  at  the  head 
of  Tonawanda  street,  a  point  some 
1,000  or  1,200  feet  east  of  the.cross- 
ing;  that  he  saw  the  deceased  driv- 
ing along  Austin  street  at  the  same 
time;  that  he  saw  the  collision  and 
that  he  did  not  hear  any  bell  from 
the  time  he  first  saw  the  train.  A 
witness  called  by  defendant,  whose 
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position  relative  to  the  crossing 
does  not  appear,  stated  he  saw  the 
train  and  heard  the  whistle  blow 
and  the  bell  ring  as  the  train  came 
up  to  the  crossing.  Defendant's 
servants  in  charge  of  the  train 
were  fully  informed  of  the  obstruc- 
tion of  view  by  the  standing  cars, 
although  defendant  was  notcharge- 
able  with  so  placing  such  cars. 
Defendant  moved  for  a  non-suit, 
and  also  that  verdict  be  directed  in 
its  favor,  all  of  which  was  denied. 

Oeorge  C.  Oreene^  for  applt. 

8tillwell  &  Hill^  for  respt. 

Held^  That  upon  the  question 
whether  the  bell  was  rung,  a  case 
was  clearly  made  for  the  jury.  71 
N.  Y.,  228  ;  68  id.,  451 ;  60 id.,  133  ; 
38  Hun,  569. 

If  the  bell  was  not  rung,  the 
train  crossed  the  street  without 
^ving  any  signal  of  its  approach. 
In  view  of  the  obstructions  caused 
by  the  standing  cars,  and  the  rate 
of  speed  of  the  train,  it  was  a  fair 
and  reasonable  deduction  for  the 
jury  to  make,  that  the  train  was 
not  run  with  due  and  proper 
caution  and  that  the  collision  re- 
sulted from  defendant's  negligence. 

But  the  single  circumstance 
that  the  bell  was  not  rung  would 
not  establish  a  case  against  defend- 
ant, since  the  crossing  was  within 
the  city  limits,  and  the  statutory 
requirement  in  that  respect  has  no 
application ;  such  omission  would 
be  simply  a  circumstance  bearing 
on  the  general  question  of  defend- 
ant's negligence. 

If  the  bell  was  rung,  it  was  not 
a  case  for  granting  a  non-suit  or 
ordering  a  verdict  for  defendant. 
The  obstructions  to  the  view  and 


the  rate  of  speed  of  the  train  were 
elements  for  the  jury  to  consider. 
22  W.  Dig.,  155  ;  95  U.  S.,  161 ;  70 
N.  Y.,  119;  58  id.,  451. 

One  witness  testified  that  she 
observed  that  as  deceased  passed 
on  to  the  track  between  the  stand- 
ing cars  he  looked  both  ways. 
This  evidence,  with  the  obstruc- 
tions to  the  view,  made  a  clear  case 
for  the  jury  as  to  plaintiff's  con- 
tributory negligence. 

Judgment  aflfirraed. 

Opinion  by  Barker^  J,;  Smithy 
P.  J.;  Haight  ajxd  Bradley^  JJ-r 
concur. 


SERVICES.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

James  Barnes,   respt,  ^    v.    The 
Syracuse,  P.  &  O.  R.  Co.,  ajyplt. 

Decided  Nov.,  1887. 

In  an  action  to  recover  for  services  per- 
formed for  a  corporation  it  is  competent 
for  plaintiff  to  prove  a  conversation  with 
one  of  defendant's  directors  and  execu- 
tive committee  in  which  plaintiff  was 
notified  of  his  appointment  and  an  agree- 
ment made  that  he  should  commence 
and  continue  in  the  discharge  of  his  du- 
ties, especially  when  it  appears  that  the 
directors  knew^  of  his  services. 

Appeal  from  judgment  in  favor 
of  plaintiff,  on  findings  of  fact 
made  by  the  court. 

Action  to  recover  a  balance  al- 
leged to  be  due  plaintiff  for  ser- 
vices as  chief  engineer,  performed 
between  April  and  August,  1885, 
in  the  construction  of  a  roadway. 

On  the  trial  plaintiff  was  al- 
lowed to  testify  to  a  conversation 
had  with  one  P.  in  relation  to  such 


NEW  YORK  WEEKLY  DIGEST. 


411 


services.     It  appeared  by  compe- 
tent evidence  that  P.  was  one  of 
the  direciors  of  defendant,  and  that 
he  was  a  member  of  the  executive 
committee,  which  had  full  power 
''to  manage  and  direct  the  busi- 
ness and  affairs  of  the  company  in 
such  manner  as  it  shall  deem  best 
for  its  interests   in    all    cases   in 
which  special  direction  shall    not 
have  been  given  by  the  full  board." 
It  also  appeared  that  after  plain- 
tiff had  been  appointed  engineer- 
in  chief  he  was  notified  of  the  fact 
by  P. 
O.  O.  Vandebogert,  for  applt. 
Avery  &  Merry,  for  respt. 
Held,    That  it   was  competent 
to    prove  by  plaintiff  that  he  re- 
ceived the  notice  from  P.,  and  that 
P.    entered    into  an  engagement 
with  plaintiff  that  he  should  com- 
mence and  continue   in    the    dis- 
charge of  his  duties  as  engineer- 
in-chief.      It   appeared    that   the 
company  knew  of  such  services 
and   acquiesced  in  their  perform- 
ance by  plaintiff.     The  directors, 
and  especially  the  president,  vis- 
ited the  works  during  their  pro- 
gress and  saw  and  knew  of  the  en- 
gagement and  occupation  of  plain- 
tiff in  the  performance  of  his  duties 
as  such  servant  of  defendant. 

The  case  does  not  show  that  it 
contains  aU  the  evidence  given  on 
the  trial.  We  must,  therefore,  as- 
sume that  sufficient  evidence  was 
given  to  sustain  the  findings  of 
fact  made  by  the  trial  judge.  36 
Hun,  193.  We  think  the  conclu- 
sion of  law  based  on  the  facts 
found  is  correct. 
Judgment  affirmed,  with  costs. 
Opinion  hy Hardin,  P.J,;  Mar- 


tin, J.,   concurs  ;  Follett,  J.,  con- 
curs in  result. 


NEGLIGENCE.    DAMAGES. 
EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Freeman  Murray,  admr.,  respt,, 
V.  Luke  Usher  et  al.,  applts. 

Decided  Nov.,  1887. 

In  an  action  for  damages  for  negligence  al- 
leged to  have  caused thedeath  of  plaintiff's 
intestate,  defendants  offered  to  show,  in 
mitigation  of  damages,  that  they  had  ex- 
pended a  large  sum  of  money  in  caring 
for  the  deceased  between  the  time  of  the 
accident  and  his  death  and  also  upon  his 
funeral.  Held^  That  the  evidence  was 
properly  excluded. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  for  damages  for  allegeid 
negligence  which  caused  the  death 
of  plaintiff's  intestate.  Defendants 
on  the  trial  asked,  '*Was  plain- 
tiff's intestate  taken  care  of  be- 
tween the  injury  and  his  death  by 
these  defendants  ?"  This  was  ob- 
jected to  as  incompetent  and  the 
objection  sustained.  Defendants 
proposed  to  show  that  they  had 
paid  $2,000  in  taking  care  of  de- 
ceased and  for  his  interment ;  and 
they  urged  that  this  was  compe- 
tent in  mitigation  of  damages. 

J.  A.  Vance,  for  applts. 

N.  L.  Robinson,  for  respt. 

Held,  That  the  evidence  was 
incompetent.  Defendants  cite  89 
N.  Y.,  24.  The  point  here  raised 
was  not  decided  in  that  case  and 
whatever  was  said  upon  it  was 
obiter.  One  consideration  seems 
to  us  sufficient  to  ehow  this  evi- 
dence improper.  The  injured  party 
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could  recover  for  bodily  suffering. 
His  personal  representatives  after 
his  death  cannot.  If,  then,  de- 
fendants were  allowed  to  show  the 
payment  to  deceased  of  money  his 
personal  representatives  should  be 
allowed  to  show  his  bodily  suffer- 
ings, for  the  money  might  have 
been  paid  for  them.  The  result 
would  be  the  introduction  of  an 
entirely  improper  element  of  dam- 


Judgment  affirmed. 
Opinion  by  Learned^  P. J.;  Lan- 
don  and  Williams^  JJ.y  concur. 


HIGHWAYS.      NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Thomas  M.  Ehines,  respi.^  v. 
The  Town  of  Royalton,  applt 

Decided  Oct.,  1887. 

In  an  action  against  a  town  for  injuries  al- 
leged to  have  been  caused  by  defects  in 
a  highway,  the  court  charged  the  jiyy 
that  it  was  the  duty  of  the  town,  in  its 
corporate  capacity,  to  keep  and  maintain 
the  highways  within  the  town  in  a  rea- 
sonably safe  and  secure  condition  and  to 
provide  the  funds  necessary  for  that  pur- 
pose, not  exceeding  in  amount  the  sum 
authorized  by  law  to  be  raised  for  that 
purpose.    Held,  Error. 

Appeal  from  judgment  on  ver- 
dict in  plaintiff's  favor  at  Circuit, 
and  from  Special  Term  order  de- 
nying defendant's  motion  for  new 
trial. 

Action  for  damages  alleged  to 
have  been  sustained  by  plaintiff 
while  traveling  on  a  highway  in 
the  town  of  Royalton,  caused  by 
the  same  being  in  an  insecure  and 
unsafe  condition.  The  evidence 
on    plaintiff's    behalf    tended     to 


show  that  the  highway  was  out  of 
repair  and  in  a  dangerous  condi- 
tion at  the  place  where  plaintiff 
received  his  injuries,  and  that  the 
commissioner  had  information  of 
the  fact ;  also  that  the  commis- 
sioner was  guilty  of  neglect  of 
duty  in  not  repairing  the  roadway 
out  of  the  moneys  in  his  hands 
which  might  have  been  properly 
used  for  that  purpose,  or  in  neg- 
lecting, if  those  funds  were  insuflS- 
cient  for  that  purpose,  to  procure 
the  necessary  money  in  a  manner 
provided  by  statute.  The  judge, 
in  his  charge,  instructed  the  jury, 
in  substance,  that  it  was  the  duty 
of  the  town,  in  its  corporate  ca- 
pacity, to  keep  and  maintain  the 
highways  within  the  town  in  a 
reasonably  safe  and  secure  condi- 
tion and  to  provide  the  funds  nec- 
essary for  that  purpose,  not  ex- 
ceeding in  amount  the  sum  author- 
ized by  law  to  be  raised  for  that 
purpose. 

Wm.  C.  GreeUy  for  applt. 

Brundage  &  Chipmariy  for 
respt. 

Heldy  That  the  charge  was  erro- 
neous. The  town  in  its  corporate 
capacity  has  no  control  over  high- 
ways and  is  under  no  legal  obliga- 
tion to  keep  highways  and  bridges 
in  repair.  The  commissioners  of 
highways  are  State  officers  chosen 
by  the  electors  of  the  town,  but 
they  do  not  act  for  the  town  in  the 
discharge  of  the  duties  imposed 
on  them  by  law.  74  N.  Y.,  310; 
75  id.,  316.  The  act  of  1881, 
Chap.  700,  has  not  produced  any 
change  of  the  law  as  laid  down  in 
the  cases  cited.     40  Hun,  190. 

Defendant's   duty    toward   the 
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public  in  keeping  the  highways 
and  bridges  in  repair  was  errone- 
ously stated  to  the  jury  and  the 
true  ground  of  the  town's  liability 
to  plaintiff,  if  it  was  liable  at  all, 
was  not  mentioned.  The  mind  of 
the  jury  was  misdirected,  aod  the 
jury  may  have  been  misled  to  de- 
fendant's prejudice. 

As  to  what  will  constitute  such 
neglect  of  duty  on  the  part  of  a 
highway  commissioner  as  to  sup- 
port an  action  against  him  for  in- 
juries resulting  from  such  neglect, 
see  44  N.  Y.,  113;  24  Hun,  472. 

Judgment  and  order  reversed, 
new  trial  granted,  costs  to  abide 
event. 

Opinion  by  Barker^  J.;  Smithy 
P.J..  and  Bradley  J  */.,  concur; 
LewiSy  J.y  not  voting. 


JURISDICTION.    JUSTICE'S 
JUDGMENT.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Wilson  Agar  et  al.,  respts.y  v. 
Mafy  J.  Tibbets  et  al.,  exrs., 
applts. 

Decided  Oct.,  1887. 

The  jurisdiction  of  inferior  courts,  depend- 
ent as  they  are  ui>on  the  statute  for 
authority,  will  not  be  presumed,  but 
must  appear  to  support  their  judicial 
action. 

By  the  force  of  the  statute  and  within  its 
provisions  and  purposes,  providing  for 
the  filing  with  the  county  clerk  tran- 
scripts of  judgments  rendered  by  a  jus- 
tice of  the  peace  and  docketing  such 
judgments,  transcripts  of  such  judg- 
ments failing  to  show  jurisdiction  are 
prima  fcuHe  sufficient  evidence  of  judg- 
ments to  authorize  the  clerk  to  issue 
execution*  and  to  support  the  title  of 
purchasers  on  execution  sale. 


When  the  creditor  seeks  to  make  his  judg- 
ment the  subject  of  another  action  he 
proceeds  to  charge  the  judgment  debtor 
for  a  debt  evidenced  by  his  judgment;  and 
whether  it  was  a  judgment  or  not  before 
the  transcript  was  filed  and  the  entry  by 
the  clerk  depends  upon  the  fact  of  juris- 
diction of  the  Justice's  Court  which  ren- 
dered the  judgment,  and  unless  the  tran- 
script filed  shows  such  jurisdiction  it  is 
not  sufficient  evidence,  even  prima  facie, 
to  support  a  iudgment. 

Appeal  from  order  of  Special 
Term  denying  motion  for  a  new- 
trial  and  from  order  confirming 
report  of  referee,  and  from  the 
judgment  therein  entered  against 
defendant  in  a  proceeding  to  de- 
termine a  claim  made  against  the 
estate  of  defendant's  testator,  and 
rejected  by  her. 

The  claim  is  founded  upon  a 
judgment  alleged  to  have  been  re- 
covered April  30,  1869,  in  Justice's 
Court,  a  transcript  whereof  was 
filed  and  judgment  docketed  in 
the  office  of  the  clerk  of  Wyo- 
ming County  May  1,  1869. 

The  following  is  a  copy  of  the 
transcript  so  filed:  **  State  of  New 
York,  County  of  Wyoming,  ss. 
Transcript  of  a  judgment,  ren- 
dered by  and  before  D.  N.  Jencks, 
a  justice  of  the  peace  of  the  town 
of  Warsaw  in  said  county. 

In  Justice's  Court,  Wilson  Agar 
and  Alanson  Burr  v.  Jasper Keeney. 
On  the  30th  day  of  April,  a.d., 
1869,  judgment  was  rendered  in 
favor  of  the  plaintiffs  against  de- 
fendant for  a  cause  of  action  aris- 
ing on  contract ;  debt,  $102.65, 
costs  $2.65,  total  $105,30.  Tran- 
script, 30. 

''Wyoming  County,  ss.  I,  D. 
N.  Jencks,  a  justice  of  the  peace 
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of  said  county  do  hereby  cer- 
1;ify  that  the  foregoing  is  a 
'Correct  transcript  f  rora  my  docket 
tof  a  judgment  on  record  in  my 
oflBce  and  of  the  whole  of  said 
judgment.  Dated  this  30th  day 
of  April,  1869,  D.  N.  Jencks,  Jus- 
tice of  the  Peace." 

At  the  time  the  motion  was 
made  for  the  confirmation  of  the 
referee's  report  defendant  made  a 
motion  for  a  new  trial  on  a  case 
and  exceptions,  which  was  denied. 

The  only  evidence  of  the  judg- 
ment of  the  justice  was  the  tran- 
script of  the  justice  filed  with  the 
county  clerk.  Defendant  took  the 
objection  on  the  hearing  that  no 
jurisdiction  of  the  person  named 
as  defendant  in  the  judgment  ap- 
peared in  the  transcript. 

E.  E.  &  G.  W.  Harding,  for 
applt. 

J.  Sam  Johnson,  for  respt. 

Held,  It  is  a  fundamental  prin- 
ciple that  jurisdiction  of  inferior 
courts,  dependent  as  they  are  up- 
on the  statute  for  authority,  will 
not  be  presumed,  but  must  appear 
to  support  their  judicial  action. 
1  Hill,  139.  Such  is  the  character 
of  courts  of  justice  of  the  peace, 
and  while  the  statute  provides  for 
proof  of  their  judgments  by  au- 
thenticated transcripts  made  by 
the  justice,  2  R.  S.,  269,  §§246  and 
247;  Code  Civ.  Pro.,  §  939,  the 
transcripts  must  show  jurisdiction 
to  constitute  evidence  sufficient  to 
give  efi'ect  to  the  judgments.  5 
Wend.,  292;  19  id.,  477. 

That  the  provision  of  the  Code 
Pro.,  §  63,  that  on  the  filing  and 
docketing  by  the  clerk  ^^  the  judg- 
ment shall  be  a  judgment  of  the 


County  Court"  does  not  provide 
what  it  shall  contain  further  than 
that  it  be  a  transcript  of  the  judg- 
ment rendered  by  the  justice  of 
the  peace,  and  it  has  been  held 
under  an  earlier  similar  statute  in 
that  respect  that  the  appearance 
of  jurisdiction  in  the  transcript 
filed  with  the  clerk  was  not  essen- 
tial, and  that  ^^the  judgment  so 
docketed  furnished  at  least  prima 
facie  evidence  of  the  right  to  exe- 
cution, and  was  sufiScient  to  au- 
thorize the  clerk  to  issue  execu- 
tion, and  sufficient  evidence  of 
authority  of  the  officer  to  sell  and 
of  the  existence  of  the  lien  to 
enable  the  purchaser  to  recover  in 
ejectment. "  The  doctrine  of  those 
cases  has  been  recognized  in  the 
more  recent  cases.  25  Barb.,  102. 
It  must  therefore  be  assumed  that 
an  entry  of  the  docket  by  the 
clerk  of  a  judgment  may  effectu- 
ally be  made  upon  the  filing  of  a 
transcript  failing  to  show  juris- 
diction of  the  justice  to  render  the 
judgment,  and  that  the  judgment 
of  the  court  so  produced  needl  for 
the  support  of  execution  of  it  by 
process  issued  upon  it  no  proof 
further  than  the  transcript  so 
filed.  The  judgment  becomes 
practically  the  judgment  of  the 
County  Court,  and  is  beyond  the 
control  of  the  justice.  32  Barb., 
50;  30  Hun.,  163. 

That  the  reasons  which  apply  to 
the  effect  of  proceedings  and  their 
results  founded  upon  execution 
issued  upon  the  judgment  so 
docketed  do  not  necessarily  govern 
in  an  action  brought  upon  it. 
The  statute  gives  to  the  judgment 
the  effect  of  a  lien  on  real  prop- 
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-erty  and  provides  for  the  issuing 
of  execution  for  the  purpose  in 
that  manner  of  enforcing  the  col- 
lection of  the  judgment,  and  as  a 
consequence  prima  facie  vesting 
the  title  in  the  purchasers  on  sales 
made  by  virtue  of  the  execution. 
That  when  the  creditor  seeks  to 
make  his  judgment  the  subject  of 
an  action  to  recover  another  judg- 
ment upon  it  the  reasons  which 
^ve  support  to  an  execution  do 
not  seem  to  be  applicable,  nor  is 
8uch  remedy  within  the  terms  of 
the  statute,  as  it  is  not  taken  in 
execution  of  the  judgments  ;  but 
in  such  case  the  creditor  proceeds 
to  charge  by  action  the  judgment 
debtor  as  for  a  debt  which  is  al- 
leged to  be  evidenced  by  the  judg- 
ment; and  whether  it  was  a  judg- 
ment or  not  before  the  transcript 
was  filed  and  the  entry  made  by 
the  clerk  depends  upon  the  fact 
of  jurisdiction  of  the  Justice's 
Court  by  which  it  was  rendered. 
The  act  of  procuring  the  transcript 
and  depositing  it  with  the  clerk  is 
wholly  ex  parte^  and  except  for 
the  purposes  of  its  execution  pro- 
vided by  the  statute  it  is  not  ap- 
parently or  in  fact  any  more  a 
judgment  after  than  before  such 
entry  is  made  in  the  clerk's  office, 
and  whether  it  has  the  legal  effect 
of  a  judgment  depends  entirely 
upon  the  jurisdiction  of  the  in- 
ferior court  by  which  it  was  ren- 
dered. The  designation  of  it  as  a 
judgment  of  the  County  Court  in 
view  of  the  decisions  and  the  pur- 
pose of  the  statute  does  not  give  it 
validity  unless  it  had  that  charac- 
ter before  the  justice;  and  no  pro- 
priety appears  for  extending  its 


prima  facie  effect  beyond  the 
reason  of  the  rule  requisite  to 
effectuate  the  apparent  purpose 
for  which  the  statute  was  enacted. 

Judgment  and  order  reversed 
and  new  trial  granted,  costs  to 
abide  final  award. 

Opinion  by  Bradley,  J.;  Smith, 
P.J.,  and  Barker,  J.,  concur. 


RAILWAY.    EMINENT  DO- 
MAIN. 

N.  Y.  Supreme  C#drt.    General 
Term.    Fifth  Dept. 

In  re  application  of  the  Niagara 
Falls  &  Whirlpool  Railway  Co.  to 
acquire  real  estate  of  the-  Deveaux 
College  for  Orphan  and  Destitute 
Children  et  al. 

Decided  Oct.,  1887. 

By  the  statute  it  is  made  a  condition  prece- 
dent to  the  right  of  a  railroad  company  to 
institute  proceedings  to  condenm  lands 
of  which  it  cannot  acquire  title  by  pur- 
chase, to  give  notice  of  the  proposed 
location  of  its  route  to  all  actual  occu- 
pants from  whom  the  company  has  not 
acquired  title. 

Proceedings  to  condemn  lands 
for  the  use  of  the  petitioner.  The 
lands  are  described  in  the  petition 
as  being  in  two  separate  parcels. 
On  the  hearing  it  was  established 
that  the  company  had  not  served 
written  notice  on  all  the  actual 
occupants  of  land  over  which  the 
proposed  route  was  located  which 
had  not  been  purchased  by  or 
given  to  the  company  of  the  time 
and  place  where  the  map  or  pro- 
file of  the  proposed  road  had  been 
filed  and  that  the  line  of  the  road 
passed  over  the  lands  of  such  occu- 
pants.   The  Deveaux  College,  the 
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only  land  owner  before  the  court 
on  this  appeal,  was  served  with 
the  requisite  notice  more  than  fif- 
teen days  prior  to  the  institution 
of  these  proceedings.  Commis- 
sioners were  appointed  to  appraise 
one  parcel  of  land  described  in  the 
petition  and  refused  as  to  the  other. 
Both  parties  appeal  from  the 
order. 

SpraguSy  Morey  &  Sprague^  for 
petitioner. 

Ellsworth  &  Potter y  for  Deveaux 
College.  • 

Held,  Every  statutory  condition 
precedent  to  the  taking,  by  any 
mode,  of  private  property  for  pub- 
lic use  as  against  the  will  of  the 
owner,  must  be  strictly  compHed 
with.     93  N.  Y.,  405;  79  id.,  71. 

The  statute  makes  it  a  condition 
precedent  to  the  right  of  a  rail- 
road company  to  institute  pro- 
ceedings to  condemn  lands  of 
which  it  cannot  acquire  title  by 
purchase  to  give  notice  of  the  pro- 
posed location  of  its  route  to  all 
actual  occupants  from  whom  the 
company  has  not  acquired  title. 
46  N.  Y.,  364;  49  id.,  356.  The 
college  has  neglected  its  opportu- 
nity to  apply  for  the  appointment 
of  commissioners,  but  if  it  had 
applied  within  the  time  allowed  by 
statute  none  could  have  been  ap- 
pointed, because  notice  has  not 
been  served  upon  other  actual  oc- 
cupants entitled  to  be  heard  on 
the  appointment  of  commission- 
ers. When  those  parties  are 
served  they  will  have  the  right  to 
apply  for  a  change  of  the  route, 
and  on  the  hearing  before  the 
commissioners  the  college,  with 
all  other  interested  parties,  will  be 


esititled  to  be  heard.  See  12  Abb. 
N.  S.,  21;  62  Barb.,  85;  13  Hun, 
211. 

So  much  of,  the  order  as  is  ap- 
pealed from  by  the  petitioner  is 
aflSrmed,  and  so  much  of  the  same 
as  is  appealed  from  by.  the  college 
is  reversed,  with  $10  costs  and  dis- 
bursements to  the  college. 

Opinion  by  Barker ^  J.;  Smithy 
P.J.y  and  Bradley y  J.y  concur; 
LewiSy  J.y  not  voting. 


DEED.    DELIVERY. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

May  Messelback,  respt.y  v.  Fred- 
erick H.  Norman,  treasurer,  applt. 

Decided  Nov.,  1887. 

Where  a  grantor  causes  a  deed  to  be  re- 
corded it  is  prima  facie  evidence  of  de- 
livery and  the  deed  will  be  held  effectual 
even  though  the  grantor  did  not  inform 
grantees  of  its  execution,  e8X)eciaUy  when 
no  dissent  is  shown  upon  their  part. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  on  a  policy  of  insurance 
against  defendant  as  treasurer  of 
the  company.  The  main  defense 
was  that  plaintiff  v^as  not  the 
ovj^ner  of  the  property.  It  appeared 
that  plaintiff  had  been  owner  in 
fee.  In  Nov.,  1879,  she  executed  a 
warranty  deed  to  her  children.  It 
appeared  on  the  trial  that  the  chil- 
dren had  paid  a  considerable  sum 
toward  the  price  and  value  of  the 
property.  Plaintiff  acknowledged 
the  deed  and  took  it  from  the 
county  judge  who  drew  it.  About 
a  month  afterward  she  brought 
the  deed  to  him  and  asked  to  have 
it  recorded,  paying  the  fees.    This 
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deed  was  recorded  and  the  grantees 
have  not  reconveyed.  To  obviate 
the  objection,  plaintiff  testified 
that  she  thought  the  deed  a  will 
and  did  not  mean  to  have  it  take 
effect  during  her  life.  That  she 
had  kept  possession  and  had  never 
told  her  children  of  the  deed.  The 
county  judge  testified  that  he  read 
the  deed  to  plaintiff  in  part  and 
that  nothing  was  said  of  a  will. 
Plaintiff  succeeded  below. 

A.  H.  Sawyer,  for  applt. 

H.  T.  Sandford,  for  respt. 

Held,  Error.  It  is  true  that  a 
delivery  of  a  deed  is  necessary,  but 
causing  it  to  be  recorded  is  prima 
fa^ie  evidence  of  delivery.  16  Pe- 
ters, 106;  23  Wend.,  43;  6  Barb., 
98;  91  Mass.,  102;  15  Wend.,  545. 
In  the  absence  of  any  proof  to  the 
contrary  the  delivery  to  the  county 
clerk  for  record  must  be  taken  to 
have  been  for  the  use  of  the  gran- 
tees. It  is  not  shown  that  they 
refused  to  accept  it.  They  may 
have  known  of  the  deed,  although 
the  grantor  did  not  tell  them  of.it. 
It  is  not  shown  that  any  misrerpe- 
sentations  were  made  by  the  per- 
son who  drew  the  deed  to  the  gran- 
tor. There  was  also  a  moral  consid- 
eration for  the  deed,  as  the  grantees 
had  contributed  to  the  price. 

The  policy  was  to  be  void  if  the 
assured  was  not  the  sole,  uncondi- 
tional owner  or  if  the  interest  of 
the  assured  was  not  truly  stated. 
We  think  on  the  evidence  there 
could  be  no  recoveiy.  29  Conn., 
68. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Ziearwed,  P. jr.;  Lan- 
don  and  WilliamSy  J  J.,  concur. 

Vol.  27— No  18a. 


EXECUTION.    EXEMPTION. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Clarence  J.  Enapp,  respt.  j  v. 
Thomas  R.  O'Neill,  applt. 

Decided  Nov.,  1887. 

Proof  that  a  judgment  debtor  is  a  house- 
holder having  a  family  for  which  he  pro- 
vided and  owned  and  used  a  horse  in  his 
business,  that  such  horse  was  worth  less 
than  $150  and  that  he  had  no  other  prop- 
erty named  in  §  1891  amounting  with 
the  horse  to  t^O,  is  sufficient  to  show 
that  the  horse  is  exempt  from  sale  on  ex- 
ecution. 

The  debtor  is  entitled  to  choose  his  own 
business  to  support  his  family,  and  it  is 
not  error  to  refuse  to  charge  that  if  it 
was  possible  to  do  so  in  some  other  way 
the  horse  was  not  exempt. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  on  verdict. 

Action  to  recover  the  value  of  a 
horse  owned  by  plaintiff  and 
claimed  to  be  exempt,  sold  by  de- 
fendant as  sheriff  on  an  execution 
against  plaintiff.  Plaintiff  gave 
evidence  tending  to  show  that  he 
was  a  householder,  having  a  fam- 
ily for  which  he  provided,  and  that 
he  owned  and  used  in  the  prosecu- 
tion of  his  business  the  horse  in 
question  when  defendant  levied 
on  and  sold  it.  He  also  showed 
that  the  value  of  the  horse  was 
$150  or  less,  and  that  he  had  not 
other  personal  property  named  in 
§  1391  amounting  with  the  horse 
to  $250. 

Homer  ^WestoUy  for  applt. 

William  M.  Ross,  for  respt. 

Held,  That  there  was  proof  suf- 
ficient to  warrant  the  jury  in  find- 
ing that  the  horse  was  exempt 
within  the  language  of  §  1391,  and 
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its  verdict  was,  on  the  questions  of 
fact,  controlling.  1  Den.,  642;  1 
T.  &  C,  444.  See  also  15  Barb., 
568;  31  N.  Y.,  653. 

It  has  been  settled  that  ^^one 
horse  "  is  covered  by  and  included 
in  the  word  '*team."  1  Duer, 
606;  31  N.  Y.,  653;  32  Barb.,  290; 
9  Hun,  44;  27  Barb.,  505. 

Also  heldj  That  the  trial  judge 
was  correcfc  in  his  instruction  that 
the  burden  of  proof  was  on  plain- 
tiff in  respect  to  the  facts  essential 
to  carry  the  case  within  the  pro- 
tecting provisions  of  the  statute, 
and  that  put  the  case  to  the  jury 
in  a  more  favorable  aspect  for  de- 
fendant than  he  was  entitled  to. 

If  plaintiff  used  the  horse  in 
any  branch  of  business,  such  as 
collecting  accounts,  carrying  pas- 
sengers or  letting  the  horse  for 
hire,  which  plaintiff  was  carrying 
on  to  gain  support  for  himself  and 
family  in  whole  or  in  part,  the 
horse  was  exempt  within  the  hu- 
mane spirit  of  the  statute,  which 
has  always  received  a  liberal  con- 
struction in  favor  of  the  parties 
protected  by  it.  "The  exemption 
in  the  statute  was  not  made  to  de- 
pend on  the  pecuniary  ability  of 
the  debtor;  it  is  a  benign  and  re- 
medial statute  enacted  for  the 
benefit  of  families  from  the  high 
est  motives  of  public  policy."  57 
Barb.,  641.  Plaintiff  was  entitled 
to  select  his  own  business  to  sup- 
port in  part  or  in  whole  his  family. 
It  was  not  error  to  •  refuse  to 
charge  that  "if  it  was  possible  to 
support  his  family  in  some  other 
way,  the  horse  was  not  exempt." 
In  CogsdiU  v.  Brown,  5  Hun,  341, 
it  was  said  the  owner  "had  the 


right  to  retain  the  property  and 
find  use  for  it." 

Also  held,  That  no  error  was 
committed  in  excluding  the  par- 
ticulars of  the  transactions  be- 
tween plaintiff  and  his  aunt.  The 
evidence  did  not  seem  to  be  rele- 
vant to  or  important  to  any  issue 
arising  on  the  trial. 

Judgment  affirmed,  with  costs. 

Opinion  by  Hardin,  P.J.;  Fol- 
lett  and  Martin,  J  J.,  concur. 


REPLEVIN.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Hiram  D.  Hurd  etal.,  respts.,  v. 
Adaline  S.  Burch  et  al.,  applts. 

Decided  Nov.,  1887. 

After  plaintiff  had  testified  from  recoUec- 
tion  to  alleged  false  representations  made 
to  him  by  defendants'  agent  and  which 
induced  him  to  make  the  sale  in  ques- 
tion, he  was  allowed  to  introduce  a 
memorandum  made  at  the  time  of  the 
conversation,  which  contained  the  items 
of  the  goods  sold  and  also  a  statement  of 
the  alleged  representations.  Held,  Error; 
that  the  memorandum  was  unsworn  evi- 
dence and  introduced  only  to  fortify  the 
credibility  of  the  witness. 

In  an  action  of  claim  and  delivery  the  ref- 
eree must  find  the  value  of  the  property 
at  the  time  of  trial. 

Appeal  from  judgment  in  favor 
of  plaintiffs  entered  on  report  of 
referee. 

Action  of  replevin  brought  to 
recover  from  Burch's  assignee 
lumber  sold  to  her  by  plaintifiFs 
upon  the  ground  that  her  agent 
made  false  representations  to  one 
of  the  plaintiffs.  This  plaintiff 
testified  positively  from  recollec- 
tion to  the  false  representations. 
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Plaintiffs  then  offered  in  evidence 
a  memorandum  made  by  this  wit- 
ness at  the  time.  This  contained 
the  items,  and  also  contained  a 
statement  of  these  representations 
now  alleged  to  be  false.  The  wit- 
ness said  he  read  these  items  to 
the  agent,  but  did  not  read  to  him 
the  statement  of  representations. 
Under  exception  this  memoran- 
dum was  received. 

E.  P.  White,  for  applts. 

L.  A.  Serviss,  for  respts. 

Held,  Error.  This  written  state- 
ment was  not  sworn  evidence. 
The  witness  had  before  testified 
what  the  representations  were. 
To  give  the  writing  in  evidence 
was  only  to  show  that  the  witness 
had  on  a  former  occasion  written 
down,  without  oath,  the  agent's 
statements  which  the  witness  had 
now  given  under  oath.  It  was  an 
attempt  to  strengthen  the  credi- 
bility of  the  witness.  The  memo- 
randum was  not  necessary  to  re- 
fresh the  memory. 

Nor  was  this  a  memorandum 
made  in  the  course  of  business  like 
entries  in  books.  Such  entries  re- 
late to  the  sale  of  goods  and  to 
mercantile  transactions,  and  not 
to  things  said.  The  testimony  of 
witnesses  must  be  given  under 
oath.  This  evidence  was  a  viola- 
tion of  that  rule.  This  view  is  im- 
portant, because  the  witnesses  con- 
tradict each  other  upon  the  ques- 
tion of  what  the  representations 
were.  Plaintiff  cannot  be  allowed 
to  strengthen  his*  side  by  this 
memorandum. 

There  is  a  further  difficulty  in 
the  case.  The  referee  has  not 
found  the  value  of  the  property  at 


the  time  of  trial.  This  is  necessary. 
The  property  may  have  depreciated 
in  value  without  defendant's  fault 
since  it  was  taken.  In  such  case 
the  loss  falls  on  the  owner,  and 
plaintiffs  have  been  decided  to  be 
the  owners.  This  rule  is  especially 
important  where  the  defendant  is 
not  the  original  wrongdoer,  but 
only  assignee. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event, 

Opinion  by  Learnedj  P.J.;  Lan- 
don  and  Williams,  JJ,,  concur. 


WILLS.    TRUSTS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Lilly  V.  Graham,  respt.,  v.  The 
N.  Y.  Life  Ins.  &  Trust  Co., 
appU. 

Decided  Oct.  26, 1887. 

By  the  will  of  testator  a  sum  of  money 
was  bequeathed  to  defendant  in  trust  for 
the  life  of  his  daughter,  and  on  her  death 
testator  gave  one-half  to  plaintiff  subject 
to  the  proviso  in  the  next  subdivision, 
which  was  that  in  case  of  her  death  in 
the  lifetime  of  her  father  and  without 
issue  the  fund  should  go  to  other  relatives 
of  testator.  Held,  That  plaintiff  took  a 
defeasable  title;  that  on  the  death  of  the 
life  tenant  the  trust  ceased  and  plaintiff 
was  entitled  to  possession  of  the  fund. 

Appeal  from  judgment  sustain- 
ing demurrer  to  answer. 

Action  to  recover  a  legacy  de- 
posited with  defendant  under  the 
will  of  one  H.,  plaintiff's  grand- 
father. By  the  seventh  para- 
graph of  his  will  H.  bequeathed 
to  defendant  $100,000  in  trust  to 
invest  and  apply  the  interest  to 
the  use  of  his  daughter  Eliza  Gra- 
ham,  plaintiff's   mother,    during 
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her  life,  and  on  her  death  to  divide 
said  sura  in  two  equal  parts  and 
testator  gave  one  of  said  parts  to 
plaintiff  subject  to  the  proviso  in 
the  next  paragraph.  The  eighth 
paragraph  provided  that  in  case 
plaintiff  was  vested  with  said 
share  and  died  intestate  during 
the  life  of  Augustus  Graham,  her 
father,  and  without  lawful  issue 
such  share  should  go  to  other  rel- 
atives of  testator. 

On  the  death  of  her  mother,  but 
during  the  life  of  her  father, 
plaintiff  demanded  payment  of 
her  share  of  defendant,  and  on 
being  refused  brought  this  action, 
setting  up  the  above  facts.  De- 
fendant answered  alleging  that 
under  the  will  plaintiff  was  not 
entitled  to  immediate  possession, 
but  that  in  case  of  the  contingency 
provided  for  the  fund  would  be- 
long to  the  other  relatives  named, 
and  asked  for  a  construction  of 
the  will.  Plaintiff  demurred  to 
the  answer  and  the  demurrer  was 
sustained. 

Emett  &  Robinson^  for  applt. 

A.  C  Brown,  for  respt. 

Held,  No  error.  That  the  title 
which  plaintiff  took  under  these 
clauses  of  the  will  was  a  defeasible 
title  depending  upon  the  fact  that 
she  should  survive  her  father,  or 
in  case  she  did  not  that  she  should 
have  lawful  issue  to  whom  the 
money  would  descend  as  her  next 
of  kin.  And  if  there  was  a  fail- 
ure in  both  these  respects  that 
then  it  should  go  to  his  son  or  the 
sisters  of  his  wife  and  their  issue 
as  directed  in  the  proviso. 

That  this  contingent  disposition 
of  the  fund  was  not  repugnant  to 


the  gift  to  plaintiff,  for  all  that 
testator  did  was  to  give  the  money 
to  plaintiff  subject  to  this  contin- 
gency. Her  title  was  a  qualified 
title,  and  while  it  became  vested, 
in  the  language  of  the  proviso,  it 
was  still  vested  subject  to  the  con- 
tingency already  mentioned.  No 
power  was  given  to  her  to  dispose 
of  the  fund,  but  it  appears  to  have 
been  intended  and  expected  that 
she  would  retain  it  to  the  period 
of  her  decease,  and  that  then  it 
would  be  subject  to  the  contingent 
directions  predicated  on  that  oc- 
currence. And  where  that  may 
be  the  nature  of  the  bequest,  and 
no  power  to  dispose  of  the  fund  or 
property  bequeathed  is  given  to 
the  legatee,  there  this  contingent 
disposition  has  not  been  considered 
so  far  repugnant  to  the  bequest  as 
to  render  it  in  the  least  degree  in- 
operative. 3  Kern.,  273;  16  N.  Y., 
83;  22  id.,  558;  47  id.,  512;  96  id., 
164. 

Van  Home  v.  Campbell,  100  N. 
Y.,  287;  Campbell  v.  Beaumont, 
91  id  ,  465,  distinguished. 

But  while  her  title  is  qualified 
and  contingent  in  this  manner  she 
has  still  by  the  will  been  entitled 
to  the  money  on  the  decease  of 
her  mother.  The  execution  of  the 
trust  created  for  her  mother's 
benefit  was  all  that  under  the  will 
defendant  had  to  do  with  this 
fund.  As  soon  as  that  was  deter- 
mined, as  it  was  by  her  decease,  it 
became  its  duty  to  pay  over  this 
sum  of  money  lo  plaintiff,  and  it 
was  no  part  of  its  concern  that 
other  parties  might  become  inter- 
ested in  or  entitled  to  the  fund  at 
the  period  of  her  decease.    If  it 
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had  been  given  to  her  for  life,  or 
she  had  been  vested  with  the  right 
only  to  the  interest  or  income,  the 
case  would  have  been  different 
from  that  which  is  presented  by 
the  will,  and  there  she  would  not 
be  at  liberty  to  take  possession  of 
the  fund  without  securing  to  the 
ultimate  contingent  legatees  their 
final  right  to  the  money.  24  Hun, 
120;  8  Paige,  152;  68  N.  Y.,  485. 
But  where  the  intention  of  the 
testator  appears  to  be,  as  it  has  in 
this  case,  that  the  legatee  shall 
take  the  fund  itself  and  possess 
and  control  it  subject  to  the  fu- 
ture contingency,  there  such  se- 
curity is  not  required  without  at 
least  some  evidence  proving  the 
fact  to  be  that  the  ultimate  con- 
tingent interests  will  be  imperilled 
by  her  possession  without  security. 
17  Abb.  N.  C,  339. 

That  plaintiff  was  entitled  to 
costs,  for  the  action  was  brought 
to  recover  a  sum  of  money  di- 
rectly payable  to  her  on  the  de- 
cease of  her  mother,  and  when 
that  fact  became  known  to  defend- 
ant it  was  its  duty  to  pay  over  the 
fund.  But  as  its  defense  was  evi- 
dently made  in  good  faith  for  the 
protection  of  such  interests  as 
others  might  finally  have  in  the 
fund  and  the  case  cannot  be  said 
to  be  difficult  or  extraordinary  the 
allowance  should  not  have  been 
granted. 

Judgment  reversed  as  to  allow- 
ance and  refusal  of  commissions 
to  defendant,  and  as  modified  af- 
firmed, without  costs. 

Opinion  by  Daniels,  J.;  Van 
Brunt,  P.J.,  and  Brady,  J.,  con- 
cur. 


MUTUAL   INSURANCE.      SUI- 
CIDE. 

N.  Y.  Supreme  Court.    General 
Term.   Fourth  Dept. 

Carrie  L.  Meacham,  respt.y  v. 
The  N.  Y.  State  Mut.  Benefit 
Ass'n.,  applt. 

Decided  Nov.,  1887. 

An  occasional  use  of  intoxicating  liquors 
by  the  insured  is  not  inconsistent  with  an 
answer  in  his  application  that  he  is  of 
temperate  and  correct  habits. 

The  question  whether  such  use  amounted 
to  a  breach  of  the  conditions  of  the  policy 
and  whether  the  insured  died  from  dissi- 
pation  or  the  ezccHsive  use  of  ardent  spir- 
its is  for  the  jury. 

Evidence  sufficient  to  show  that  suicide 
was  committed  under  influence  of  insan- 
ity and  was  not  a  voluntary  act. 

Appeal  from  judgment  in  favor 
of  plaintifl^,  entered  on  verdict, 
and  from  order  denying  motion 
for  new  trial  on  the  minutes. 

Action  on  a  certificate  or  policy 
of  insurance  issued  by  defendant 
dated  Aug.  4,  1884.  Application 
was  made  to  one  M.,  an  agent  of 
defendant,  on  Aug.  12  by  H.,  the 
insured,  who  was  the  husband  of 
plaintiff.  The  policy  provided 
that  if  the  answers  made  in  the 
application,  which  were  made  con- 
ditions of  membership,  were  found 
untrue  it  should  be  null  and  void. 
The  bylaws  of  defendant  provided 
that  it  should  not  be  liable  when 
the  member  died  in  violation  of 
the  laws  of  the  land  *  *  *  or 
immorality,  dissipation,  or  the  use 
of  narcotics  or  from  suicide,  if 
committed  within  two  years  from 
the  date  of  the  certificate.  On 
Aug.  22,  1884,  H.  was  at  a  house 
five    miles  from   home;  at   noon 
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next  day  he  was  at  a  house  a  mile 
from  home,  and  at  3  p.m.  was  at 
home,  shaved  himself,  changed 
his  shirt  and  wrote  a  letter  in 
which  he  said:  '*But  the  voice 
says  'die  now.'  Darling,  don't 
give  this  revolver  away  until  Clare 
is  big  enough  to  take  care  of  it, 
then  give  it  to  him  and  tell  him 
its  historv.  *  *  *  Oh !  that 
voice  is  calling  me.  I  think  it  is 
mother's.  *  *  *  Now,  wish- 
ing you  all  farewell  I  am  no  more 
your  unworthy  husband,  but 
almost  a  corpse."  He  then  used  a 
revolver,  causing  a  bullet  to  pass 
through  his  head,  causing  imme- 
diate death. 

To  the  questioji  in  the  application 
*'  Is  applicant  correct  and  temper- 
ate in  his  habits?"  he  answered 
"  Yes,"  and  to  the  question  ''Does 
applicant  promise  to  remain  tem- 
perate?" the  answer  was ''Yes." 
Evidence  was  given  showing  sev- 
eral irregularities  on  different  oc- 
casions; on  the  other  hand  it  was 
shown  that  his  general  bearing 
and  habits  were  good.  The  ques- 
tion was  submitted  to  the  jury. 

Fuller^  Fuller  &  Cook,  for 
applt. 

A.  P.  d:  D.  C.  Smithy  for  respt. 

Field,  No  error.  An  occasional 
use  of  intoxicating  liquors  by  the 
insured  was  not  inconsistent  with 
the  answer  given  to  the  question. 
The  question  seems  to  refer  to  a 
habit  in  the  use  of  intoxicating 
liquors  that  was  '*  customary  and 
habitual,  rather  than  to  a  single 
or  incidental  one."  9  Hun,  583; 
70  N.  Y.,  605.  Whether  the  evi- 
dence established  a  breach  or  not 
was  a  proper  question  for  the  jury, 


and  their  finding  on  that  subject 
should  not  be  disturbed  by  this 
court.  The  views  already  ex- 
pressed on  this  question  bear  upon 
the  second  question  raised  on  the 
progress  of  the  trial  as  to  whether 
deceased  remained  a  man  of  tem- 
perate and  correct  habits. 

It  was  claimed  that  the  insured 
fraudulently  concealed  an  intent 
entertained  at  the  time  of  procur- 
ing the  policy  to  commit  suicide. 
The  judge  charged  "  Did  he  have 
that  fraudulent  intent  when  he 
obtained  it  and  concealed  it  from 
defendant  ?  If  he  had  it,  the  evi- 
dence is  that  he  concealed  it.  So 
the  question  is,  whether  he  ob- 
tained this  insurance  policy  with 
that  intent.  If  he  did,  then  plain- 
tiff cannot  recover  in  this  action, 
and  your  verdict  must  be  for  de- 
fendant." 

Held,  That  the  language  fairly 
presented  the  question  to  the  jury. 

It  was  also  claimed  that  defend- 
ant's agent  was  misled  by  the  in- 
sured by  a  statement  that  he  was 
engaged  in  the  business  of  a  detec- 
tive, and  that  the  statement  was 
made  to  induce  the  company  to 
accept  the  risk ;  the  fact  being  that 
he  worked  on  a  farm. 

Held,  That  whether  the  repre- 
sentation was  made  in  a  serious 
manner,  or  whether  it  was  a  jocose 
remark,  was  properly  a  question 
for  the  jury  after  hearing  all  the 
testimony  on  the  subject.  The 
agent  seems  to  have  been  anxious 
to  obtain  the  risk,  as  all  insurance 
agents  usually  are.  And  accord- 
ing to  his  testimony  the  applica- 
tion was  written  by  the  agent  be- 
fore the  remark  relating  to  the 
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detective  business  was  made.  A 
careful  reading  of  his  testimony 
leaves  a  reasonable  doubt  as  to 
whether  he  relied  on  or  paid  any 
attention  to  the  remark.  It  is 
apparent  from  his  testimony  that 
after  he  had  written  the  applica- 
tion and  sent  it  to  the  company 
he  derived  additional  information 
in  respect  to  the  insured  and  that 
he  made  no  effort  to  revoke  the 
apphcation  or  prevent  the  certifi- 
cate being  issued. 

Also  heldj  That  there  was  no 
error  in  submitting  the  question 
to  the  jury  as  to  whether  the  in- 
sured died  from  dissipation  or 
from  the  excessive  use  of  ardent 
spirits,  and  that  on  the  whole  evi- 
dence before  the  court  the  ques- 
tion was  one  of  fact. 

It  was  also  claimed  that  there 
was  a  breach  of  the  certificate  be- 
cause the  insured  committed  sui- 
cide. 

Heldy  Untenable.  It  has  re- 
cently been  held  by  the  Third  De- 
partment that  suicide  is  not  a  vio- 
lation of  the  Penal  Code.  42  Hun, 
246;  id.,  252.  In  Newton  v.  Mut. 
Ben.  Life  Ins.  Co  ,  76  N.  Y.,  426, 
it  was  held,  viz.:  "Where  a  per- 
son who,  although  aware  that  a 
certain  act  will  terminate  his  life, 
yet  does  the  act  under  the  control 
of  an  insane  impulse  caused  by 
disease  and  derangement  of  his  in- 
tellect which  deprives  him  of  the 
capacity  of  governing  his  own 
conduct  in  accordance  with  reason 
the  act  cannot  be  regarded  as  vol- 
untary. Such  an  act,  therefore, 
is  not  within  the  provision  of  a 
policy  of  life  insurance  avoiding  it 
in  case    the  insured    die  by  his 


own  hand."  See  also  56  N.  Y., 
169.  We  think  the  trial  judge  fol- 
lowed the  cases  to  which  we  have 
alluded  in  laying  down  the  law  to 
the  jury  in  regard  to  the  defense 
as  to  suicide,  and  that  the  evidence 
was  sufficient  to  warrant  the  jury 
in  finding  '*tbat  he  acted  under 
the  control  of  an  insane  impulse 
caused  by  disease  and  derange- 
ment of  his  intellect  which  de-' 
prived  him  of  the  capacity  of  gov- 
erning his  own  conduct  in  accord- 
ance with  reason."    • 

Also  heldj  That  such  finding  is 
not  against  the  weight  of  evidence. 
The  solution  of  the  question  turns 
largely  on  the  interpretation  of  the 
facts  and  circumstances  attending 
the  conduct  of  deceased  just  before 
and  at  the  time  of  committing 
suicide.  That  the  letter  written 
by  deceased  to  his  wife  is  strong 
evidence  supporting  the  conclu- 
sion reached  by  the  jury.  What 
mind  in  a  normal  condition  could 
suggest  that  a  revolver  which  was 
used  to  take  the  life  of  a  parent 
should  be  preserved  as  a  keepsake 
for  a  child  of  the  party  using  it  t 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Hardin,  P. J.;  Fol- 
letty  J.y  concurs. 


JUSTICE'S  COUKT.    ATTOK- 
NEYS.     PENALTY. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  Village  of  Suspension 
Bridge,  applt,,  v.  George  Bedford, 
respt. 

Decided  Oct.,  1887. 
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Parties  have  the  right  to  appear  by  attor- 
neys Iq  Justices*  Courts,  authorized  to 
manage  and  control  the  conduct  of  suits; 
and  when  they  do  so  appear  the  stipula- 
tions of  such  attorneys  bind  their  princi- 
pals. 

In  an  action  for  a  penalty  when  the  evi- 
dence is  iosufficient  legitimately  to  pro- 
duce an  inference  entitled  to  the  char- 
acter of  evidence  to  that  effect,  and  it 
appears  that  the  defendant  raised  the 
question  of  the  sufficiency  of  the  evi. 
dence  to  establish  a  case  against  him, 
the  County  Courtis  justified  in  reversing 
the  judgment  of  a  justice  of  the  peace 
for  insufficiency  of  the  evidence  to  fairly 
justify  the  recovery. 

Appeals  from  three  judgments  of 
Niagara  County  Court  reversing 
judgments  of  Justice's  Court. 

It  appeared  that  four  actions 
were  commenced  in  Justice's 
Court  before  the  same  justice  by 
plaintiff  against  defendant  to  re- 
cover penalties  for  alleged  viola- 
tions of  an  ordinance  of  the  village 
which  prohibited  any  person  act- 
ing within  its  limits  as  a  common 
hackman,  porter,  or  as  driver  of 
any  cab,  carriage,  omnibus,  stage 
coach  of  any  description,  baggage 
or  other  wagon  used  for  hire  with- 
out first  obtaining  a  license  there- 
for from  the  board  of  trustees  of 
the  village  under  a  penalty  not 
less  than  $5  and  not  exceeding  $25 
for  every  offense.  The  actions 
were  commenced  on  Aug.  6,  6,  7, 
and  10,  1885.  Issue  was  joined  in 
the  action  first  commenced.  It 
was  tried  and  judgment  rendered 
in  favor  of  plaintiff,  which  was 
affirmed  by  the  County  Court.  In 
the  other  three  actions  respec- 
tively stipulations  were  made  to 
the  effect  that  the  evidence  and 
pleadings  in  the  first  action  should 
be  considered  the  pleadings  and 


evidence  in  them,  and  that  the 
justice  render  judgments  therein 
the  same  as  if  tried  and  such  evi- 
dence adduced  in  them,  "except 
that  the  evidence  with  reference 
to  the  violations  of  the  ordinance 
*  *  *  shall  be  treated  and  re- 
garded as  referring  to  the  date  of 
the  commencement "  of  those  ac- 
tions respectively,  and*  the  ques- 
tion is  whether  upon  these  stipu- 
lations and  in  view  of  the  plead- 
ings and  evidence  in  the  first  suit 
the  judgments  of  the  justice  ren- 
dered in  those  actions  and  re- 
versed by  the  County  Court  can 
be  supported. 

Charles  W.  Johnson,  for  applt. 

Thomas  E.  Erving,  for  respt. 

Held^  That  the  objection  taken 
because  the  stipulations  were 
made  by  the  attorneys  as  such  for 
the  parties  was  not  well  taken. 
While  there  is  no  presumption  of 
authority  of  attorneys  for  parties 
in  Justices'  Courts  as  in  Courts  of 
Record,  they  may  employ  attor- 
neys to  appear  for  them  with 
ample  powers  to  manage  and  con- 
trol the  conduct  of  suits. 

That  the  stipulations  add  noth- 
ing to  the  evidence.  They  do  not 
contain  any  admission  that  de- 
fendant violated  the  ordinance, 
but  it  is  sought  to  apply  by  them 
the  evidence  as  given  to  the  days 
after  and  other  than  the  5th  of 
August.  If  the  evidence  of  viola- 
tions of  the  ordinance  by  defend- 
ant embraces  the  period  within 
which  are  the  6th,  7th,  and  10th  of 
August  it  may  be  seen  that  the 
stipulations  can  be  given  the  re- 
quired effect  to  apply  the  evidence 
in  support  of  the  judgments  of  the 
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justice,  but  inasmuch  as  the  evi- 
dence and  all  appearing  in  the  case 
fails  in  terms  to  show  that  defend- 
ant was  engaged  in  driving  any 
cab  or  carriage  on  any  day  follow- 
the  fifth  up  to  and  including  tbe 
tenth  of  the  month,  although  some 
facts  appear  which  furnish  a  rea- 
son to  suppose  he  was,  but  hardly 
sufficient  to  produce  a  legitimate 
inference  entitled  to  the  character 
of  evidence  to  that  effect,  for  the 
purpose  of  charging  defendant 
with  a  penalty,  and  as  it  appears 
that  in  each  case  by  the  return 
defendant  raised  the  question  of 
the  sufficiency  of  the  evidence  to 
establish  a  case  against  him,  we 
are  inclined  to  think  that  on  the 
ground  of  the  insufficiency  of  the 
evidence  to  fairly  justify  the  re- 
coveries the  County  Court  was 
permitted  to  reverse  the  judg- 
ments. 

Judgment  affirmed. 

Opinion  by  Bradley^  J.;  Smithy 
P. J.,  Barker  and  Haight,  JJ.y 
concur. 


TELEGRAPH.     NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Alfred  C.  Wolfskehl,  respt.,  v. 
The  Western  Union  Tel.  Co., 
applt. 

Decided  Dec,  1887. 

A  telegpraph  company  is  liable  to  eitiier 
the  Bender  or  receiver  of  a  message  for 
damages. 

Either  party  to  a  telegraph  message, 
whether  the  sender  or  the  receiver,  who 
sustains  damages  from  negligence  in  its 
transmission  may  maintain  an  action 
against  the  telegraph  company  for  their 
recovery. 

Vol.  27— No.  18b. 


Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  by  the  receiver  of  a  tele- 
gram against  the  company  based 
on  the  negligence  of  the  latter  in 
the  transmission  of  the  message. 
The  complaint  charged  the  negli- 
gent omission  of  the  word  **  not"* 
from  the  message  and  its  delivery 
to  plaintiff  in  that  changed  condi- 
tion, and  his  action  on  the  incor- 
rect message  by  which  he  sus- 
tained damage.  Defendant  de- 
murred to  the  complaint  and  the 
court  overruled  the  demurrer. 

Defendant  claimed  that  it  owed 
no  duty  to  plaintiff  in  the  trans- 
mission of  the  message  as  it  sus- 
tained toward  him  no  contractual 
relation,  and  that  only  such  per- 
sons as  sustain  such  relation  to 
the  company  can  have  a  remedy 
against  it. 

Dillon  &  Swayne^  for  applt. 

H.  Graves  J  for  respt. 

Held^  Untenable.  While  tele- 
graph  companies  have  not  been 
made  chargeable  with  the  absolute 
liability  of  common  carriers,  yet 
they  are  engaged  in  a  public  em- 
ployment for  hire  and  bound  to 
exercise  care  and  diligence  ade- 
quate to  the  obligations  they  as- 
sume to  transmit  messages  safely 
and  correctly  and  avoid  errors  and 
mistakes,  and  in  this  sense  they 
are  common  carriers,  and  so 
much  of  the  law  of  common 
carriers  becomes  applicable  to  tele- 
graph companies.  They  under- 
take to  transmit  commimications 
from  one  to  another,  and  they 
hold  themselves  out  to  the  world 
as  possessing  the  skill  and  ability 
to  perform  that  service  with  accu- 
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racy  and  dispatch.  Tbey  thus 
undertake  the  performance  of  a 
peculiar  service  for  a  stipulated 
reward,  paid  either  by  the  sender 
or  the  receiver,  but  the  service 
and  duty  is  undertaken  for  the 
benefit  of  both,  and  either  party 
sustaining  damage  from  the  negli- 
gent performance  of  such  duty 
should  have  a  remedy  by  action 
against  the  company  for  their  re- 
covery. It  seems  consonant  with 
the  settled  principles  of  the  law  to 
hold  defendant  responsible  to 
plaintiff  in  this  action. 

Judgment  affirmed,  with  costs. 

Opinions  by  Dykman^  J.;  Bar- 
nard^ P.J.^  and  Pratt ^  J.^  concur. 


CONTRACT.     DAMAGES. 

N.  Y.  Supreme  Court.  General 
Term.    Fifth  Dept. 

JohnE.  Savery,  respt.,  v.  Robert 
<x.  Ingersoll,  applt. 

Decided  Oct.,  1887. 

Defendant  having  failed  to  keep  his  agree- 
ment to  deliver  a  lecture  upon  receiving 
a  certain  sum  from  plaintiff,  the  latter 
to  be  entitled  to  the  whole  sum  realized 
from  the  sale  of  tickets,  held,  that  plain- 
tiff's  less  of  profits  was  an  element  of 
damage  to  be  considered  by  the  jury. 
And  although  by  the  contract  it  was 
made  a  condition  precedent  that  defend 
ant  should  be  paid  before  lecturing,  yet 
having  repudiated  the  contract,  defend- 
ant could  not  demand  performance  of 
such  precedent  condition. 

Appeal  from  judgment  on  ver- 
dict in  plaintiff's  favor. 

Action  for  breach  of  contract. 
Plaintiff  gave  evidence  tending  to 
prove  that  defendant  agreed  to 
visit  the  city  of  Auburn,  where 
plaintiff  lived,  and  deliver  a  lec- 


ture for  1250,  plaintiff  to  have  the 
sale  and  proceeds  of  the  admission 
tickets.  The  evidence  as  to  the 
making  of  a  contract  and  the 
terms  thereof  is  substantially  the 
same  as  on  the  former  trial,  and 
we  do  not  change  our  opinion  on 
that  point,  as  then  expressed.  24 
W.  Dig.,  450.  On  the  question  of 
damages  the  court,  besides  other 
instructions  which  were  not  chal- 
lenged, charged  the  jury  that 
plaintiff  was  not  entitled  to  re- 
cover anything  by  way  of  damages 
except  those  which  they  could  see 
by  the  evidence  he  had  sustained, 
and  all  uncertain  and  speculative 
damages  that  were  matters  of 
guess  and  conjecture  should  be  re- 
jected; '*  but  all  such  damages  as 
you  can  clearly  and  fairly  see  the 
plaintiff  has  sustained  by  the  loss 
of  such  profits,  as  you  clearly  and 
fairly  see  he  would  probably  have 
made,  you  may  allow  him."  To 
the  last  part  of  these  instructions, 
defendant  excepted.  Plaintiff 
sought  to  prove  that  defendant 
named  Jan.  20,  1878,  as  the  day 
he  would  visit  Auburn  and  deliver 
the  lecture.  To  maintain  this 
fact,  plaintiff  was  permitted  to 
testify  in  his  own  behalf  that  he 
received  at  Auburn,  on  or  about 
Jan.  6,  a  telegram  purporting  to 
come  from  defendant,  naming 
Jan.  20  as  the  time  for  the  de- 
livery of  the  lecture ;  and  that  he 
immediately  replied  by  telegram, 
stating  that  the  time  mentioned 
was  satisfactory  to  him.  It  was 
admitted  that  the  originals  of 
both  of  these  messages  had  been 
destroyed  by  the  telegraph  com- 
pany, and  plaintiff  testified  that 


NEW  YORK  WEEKLY  DIGEST. 


427 


the  copy  of  the  one  he  received 
was  lost.  Plaintiff  was  asked: 
*^  Did  you  have  a  communication,' 
or  did  you  receive  a  telegram  pur- 
porting to  come  from  Mr.  Inger- 
soll  some  time  after  the  conversa- 
tion in  Syracuse?"  and  he  an- 
swered in  the  aflSrmative.  Again 
plaintiff  was  asked:  **What  was 
the  telegram  you  sent  in  answer 
to  the  one  you  received  ? "  Objec- 
tions to  these  questions  were  made 
by  defendant.  Defendant  moved 
for  nonsuit  on  the  ground  that  it 
was  made  a  condition  precedent  by 
the  terms  of  the  contract  that 
plaintiff  should  pay  defendant  the 
consideration  money  agreed  upon 
before  the  lecture  was  delivered. 

Woodin  &  Warmriy  for  applt. 
A,  J.  Parker,  for  respt. 

Heldy  That  the  damages  assessed 
by  the  jury,  in  view  of  the  in- 
structions they  received  from  the 
<50urt,  were  in  their  opinion  the 
certain  and  direct  result  of  the 
breach  of  the  contract,  and  to  such 
damages  plaintiff  is  entitled,  and 
the  charge  was  correct.  10  N.  Y., 
489  ;  2  Stark.,  107  ;  7  HiU,  61 ;  39 
N.  Y.,  129;  101  id.,  205. 

The  first  question  and  answer 
objected  to  as  above  were  entirely 
competent,  as  the  evidence  simply 
proved  that  the  parties  to  the  con- 
tract had  been  in  correspondence 
relative  to  the  execution  of  the 
contract,  and  neither  the  question 
nor  the  answer  revealed  the  con- 
tents of  the  telegram. 

As  to  the  next  objection,  it  was 
competent  to  prove  the  contents 
of  the  message  by  parol,  the  orig- 
inal  message    having    been    de- 


stroyed. 109  N.  Y.,  446;  7  Allen, 
548;  50  Vt.,  316. 

In  view  of  the  fact  that  the  con- 
tract was  to  be  performed  at  Au- 
burn, and  necessarily  required  de- 
fendant's personal  attendance,  it 
would  be  an  unreasonable  con- 
struction of  the  contract  to  say 
that  plaintiff  was  to  pay  the  con- 
sideration at  any  time  previous  to 
defendant's  attendance  at  Auburn 
to  deliver  the  lecture.  Moreover, 
the  jury  were  justified  in  finding 
that  defendant  entirely  repudiated 
his  contract  and  did  not  intend  to 
perform  it.  In  that  case,  plain- 
tiff was  excused  from  performing 
the  condition  precedent.  69  N.  Y., 
286. 

Judgment  affirmed. 

Opinion  by  Barker,  J.;  Smith, 
P.J.,  Haight  and  Bradley,  JJ., 
concur. 


CRIMINAL  LAW.    MURDER. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  People,  respt s.,  v.   Robert 
Brunt,  applt. 

Decided  Oct.,  1887. 

While  evidence  of  premeditated  design  is 
sufficient  to  constitute  the  crime  murder 
in  the  second  degree,  since  the  enact- 
ment of  the  Penal  Code  §§  188,  184.  the 
design  to  effect  death  must  be  established 
by  the  evidence  to  have  been  deliberate 
as  well  as  premeditated  to  permit  a  con- 
viction of  murder  of  the  Arst  degree,  and 
without  such  evidence  a  conviction  for  a 
greater  offense  than  murder  in  the  second 
degree  cannot  be  sustained. 

The  addition  of  the  word  "  deliberate  "  re- 
quires some  appreciable  time  for  reflec- 
tion preceding  the  killing,  but  the  celer- 
ity of  mental  action  is  such  that  the 
formation  of  a  definite  purpose  may 
not  occupy  more  than  a  moment  of  time. 


428 


NEW  YORK  WEEKLY  DIGEST. 


the  time  occupied  after  the  intent  in 
drawing  the  revoli^er  from  the  pocket 
may  hare  been  sufficient  and  it  was 
not  requisite  that  the  anger  should  have 
abated. 

Appeal  from  judgment  upon 
conviction  of  defendant  at  Oyer 
and  Terminer  of  the  crime  of  mur- 
der in  the  first  degree.  Defend- 
ant with  a  pistol  shot  and  killed 
William  E.  Eoy  in  the  County  of 
Wyoming.  The  contention  of 
his  counsel  is  that  conviction  of 
the  crime  of  murder  in  the  first 
degree  was  not  justified,  because 
the  evidence  did  not  fairly  permit 
the  conclusion  that  the  act  was 
committed  with  deliberate  and 
premeditated  design  to  effect  the 
death  of  the  person  killed, 
although  he  may  have  intended  to 
kill  Roy.  The  deceased  and  his 
half  sister  Eva  Roy  were  sitting 
in  the  front  room  of  their  father's 
house,  and  defendant  came  from 
his  sleeping  room  on  the  second 
floor  down  stairs  into  the  room, 
where  they  were,  and  when  with- 
in a  few  feet  of  the  deceased  fired 
the  fatal  shot. 

L.  W.  Thayer,  for  applt. 

E.  M.  Bartleti,  Dist.  Atty.,  for 
respts. 

Held,  It  may  be  assumed  that 
the  jury  were  warranted  in  find- 
ing that  he  did  this  with  the  pre- 
meditated design  to  kill  Roy, 
which  was  sufficient  to  constitute 
the  crime  of  murder  in  the  second 
degree ;  but  since  the  design  to 
effect  death  must  be  deliberate  as 
well  as  premeditated  to  permit 
conviction  of  murder  of  the  first 
degree.  Penal  Code,  §  183,  such 
additional   requirement  must   be 


established  by  the  evidence  to  per- 
mit such  result;  and  without  it 
conviction  cannot  be  for  a  greater 
offense  than  murder  in  the  second 
degree.  Id.,  §184.  Hence  the  ques- 
tion is  whether  the  evidence  was 
such  as  to  justify  the  conclusion 
of  the  jury. 

Defendant,  a  young  man  about 
twenty -two  years  of  age,  came  to 
Castile  in  the  spring  of  1886,  be- 
came aquainted  with  Eva  Roy,  a 
girl  of  about  sixteen  years  of  age, 
and    in  Aug.   of  that  year  went 
to  her  father's  house  to  board,  and 
soon  became  engaged    to    marry 
Eva  Roy,  and  continued  to  board 
there  until  the  crime  was  com- 
mitted.    The   deceased,    William 
Roy,  was  a.  "half  brother  of  Eva, 
who  worked  away  from  home  and 
came  there  occasionally,  and  de- 
fendant became  jealous   of    him 
and    the    evidence    shows    used 
threatening  language  in  reference 
to  him  and  his  relations  with  his 
half  sister.   On  the  evening  of  the 
6th  of  Oct.,  1886,   the  defendant 
had  returned  from   his  work  to 
the  house  about  nine  o'clock  and 
shortly   after   Eva   and  William 
came  into  the  dining  room  from 
where  her  mother  and  defendant 
were  sitting,  they  all  remained  to- 
gether for  a  little  while  when  the 
mother   and  William  went  into 
the  front  sitting  room,  leaving  de- 
fendant  and    Eva    alone.       The 
mother  a  while    after    called    to 
Eva    to    come    into    the    sitting 
room  and  said  to  her  and  defend- 
ant it  was  time  to  go  to  bed.    De- 
fendant went   up   stairs   to    his 
room,  Eva  went  into  the  sitting 
room,  William  was  there  and  they 
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sat  in  that  room.    The  father  was 
in  the   same   room   lying   on    a 
lounge,  and  the  mother  went  into 
a  bedroom  adjoining  to  get  a  small 
child  to  sleep.    It  seems  to  have 
been  understood   by  the    family 
that  William  was  going  away  that 
night  on  a  midnight  train.     Be- 
tween twelve  and  one  o'clock  in 
the  morning  defendant  was  heard 
by  Eva  coming  down  stairs,  and 
she   testified  that    she  saw   him 
peering  through  the  doorway,  that 
he  went   back    upstairs   and  re- 
turned  to  the   same    place,  and 
after  standing  there  and  looking 
as  before  he  returned  to  his  room, 
and  immediately  came  down  the 
stairs  and  after  again  \ooking  from 
the  stairway  he  came   into    the 
room  where  she  and  William  were 
sitting  ;  that  he  approached  near 
where  she  was  sitting  and  said  to 
her,  "  Eva,  I  thought  y6ur  mother 
told  you  to  go  to  bed  ;"  that  she 
answered,  *'she  did  when  I  was 
sitting  with  you,  but  she  found 
out  that   Will  was  going  away, 
and    she    said    I   could    sit    up 
until  the  train " ;    that  then    he 
walked  in  a  circular  line  around 
where  William  sat  and  to  a  place 
opposite,  between  which  and  the 
place  occupied  by  William  stood  a 
sewing  machine  and  a  small  stand, 
there  he  stopped  and  said,  '*  Your 
mother  was  very  anxious  to  have 
me  go  to  bed  so  that  you  and  Will 
could    sit   up   and    spark  wasn't 
she  ? "  to  which  no  reply  was  made, 
that  she  then  asked  her  brother  to 
tell  her  w^herehe  was  going,  and  he 
said  to  her  **  Lean  over  and  I  will 
whisper  it  to  you,"  which  she  did, 
and  that  instant  defendant  fired. 


shooting  William  in  the  head. 
It  is  contended  by  defendant's 
counsel  that  this  act  was  without 
reflection,  and  wholly  the  result 
of  impulse  suddenly  produced 
by  anger  caused  by  the  sugges- 
tion so  made  by  William.  And 
defendant  testified  that  until  she 
had  leaned  toward  the  deceased 
and  their  heads  came  near  to- 
gether, the  pistol  had  remained  in 
his  pocket  and  he  had  no  thought 
of  injuring  him,  that  up  to  that 
time  he  had  no  thought  of  shoot- 
ing, and  remembered  nothing  of 
his  thoughts  at  the  time  he  drew 
his  revolver  and  fired;  that  he 
had  no  thought  of  doing  so  the 
moment  before. 

Held,  That  if  the  jury  had 
adopted  his  statement  they  should 
not  have. convicted  defendant  of 
the  crime  of  murder  in  the  first 
degree,  and  if  they  entertained  any 
reasonable  doubt  of  the  fact  of  his 
deliberate  as  well  as  premeditated 
design  to  kill  the  deceased,  then 
their  duty  should  not  have  per- 
mitted the  conviction  of  the 
offense,  because  to  justify  such 
result  every  reasonable  hypothesis 
consistent  with  innocence  in  re- 
spect to  any  element  of  the  crime 
must  be  excluded  by  the  evidence 
in  the  view  legitimately  taken  of 
it  by  the  jury.  The  circumstances, 
however,  were  such  as  to  permit 
an  interpretation  of  the  act  of 
shooting  somewhat  different  from 
that  furnished  by  defendant's  evi- 
dence before  mentioned. 

That  if  the  jury  disregarded  the 
evidence  of  defendant  in  that  re- 
spect, they  might  upon  the  evi- 
dence have  found  that  defendant 
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provided  himself  with  the  revolver 
at  the  time  he  left  his  room  to 
come  down  stairs,  by  the  fact  that 
his  habit  was  to  take  the  pistol 
from  his  pocket  when  he  went  to 
his  room  to  retire,  and  upon  the 
evidence  of  Eva  that  after  he 
looked  through  the  stairway  door 
he  went  back  to  his  room  and 
immediately  came  out  and  down 
the  stairs,  and  proceeded  into  the 
room  where  she  and  William  were 
sitting,  and  in  view  of  the  other 
evidence  relating  to  his  suspicious 
feelings  toward  William  and  his 
jealousy,  his  remarks  and  threats 
previously  made  and  his  subse- 
quent statements,  permitted  the 
inference  that  when  he  saw  those 
persons  sitting  together  his  jealous 
indignation  was  such  that  his  re- 
turn to  his  room  was  to  provide 
himself  with  the  weapon;  that  he 
took  it  and  immediately  proceeded 
down  stairs.  While  time  inter- 
vening between  the  impelling 
cause,  real  or  imaginary,  and  the 
act,  is  an  element  upon  the  ques- 
tion whether  the  killing  is  the  re- 
sult of  deliberation,  the  requisite 
time  for  such  purpose  can  be 
measured  by  no  rule  other  than 
that  furnished  by  the  circum- 
stances of  each  case. 

That  the  term  '*  premeditated 
design"  substantially  takes  the 
place  of  that  of  *' malice  afore- 
thought" or  ^'malice  prepense" 
used  in  indictments  at  common 
law,  and  the  time  requisite  to  con- 
stitute it  may  not  be  distinguish- 
able from  that  of  the  act  of  kill- 
ing, although  it  must  be  a  pre- 
meditated act.  7  N.  Y.,  385  ;  37 
id.,    413.      The    addition    of    the 


word  deliberate  requires  some  ap- 
preciable time  for  the  reflection 
preceding  the  act  of  killing,  but 
the  celerity  of  mental  action  is 
such  that  the  formation  of  a  defi- 
nite purpose  may  not  occupy  more 
than  a  moment  of  time.  91  N.  Y., 
211;  10  Abb.  N.  C,  261.  The 
time  occupied  after  the  intent  in 
drawing  the  revolver  from  his 
pocket  may  have  been  sufficient 
time  for  the  requisite  deliberation, 
and  to  constitute  this  condition  it 
was  not  necessary  that  the  anger 
of  defendant  should  have  subsided, 
or  that  his  excitement  produced 
by  the  occasion  should  have 
abated.     77  N.  Y.,  62  ;  88  id.,  196. 

No  occasion  appears  on  this  re- 
view to  interfere  with  the  result. 

Judgment  affirmed. 

Opinion  by  Bradley ^  J.;  Smithy 
P.J.J  and  Barker,  J.,  concur. 


MERGER. 

N.  Y.  SUPREME  Court.    Gtenerai* 

Term.    Third  Deft. 

George  Clements  v.  Alfred  H. 
Griswold  et  al. 

Decided  Nov.,  1887. 

Plaintiff  in  1862  was  mortgagor  of  premises 
belonging  to  S.  and  J!  Lamb.  In  July, 
1869,  tbey  executed  two  mortgages,  one 
to  plaintiff  and  one  to  Bamett.  These 
latter  mortgages  were  foreclosed  at  one 
time  in  March.  1878,  and  the  same  referee 
deeded  half  to  plaintiff  and  half  to  Bar- 
nett  and  one  Rice.  The  judgments  in 
these  foreclosure  actions  reciprocally 
provided  that  the  judgment  in  one  action 
should  not  affect  any  prior  lien  of  the 
plaintiff  in  the  other  action.  In  June^ 
1873,  plaintiff  conveyed  his  half  to  one 
Qriswold  and  one  Keith,  and  by  his  deed 
stated  that  he  conveyed  the  rights  he  ac- 
quired on  the  foreclosure  sale  and  no 
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more.  Griswold  and  Keith  knew  that 
plaintiff  intended  if  he  could  to  keep  his 
senior  mortgage  alive.  Held,  That  plain- 
tiff's mortgage  of  1862  did  not  merge 
when  he  acquired  title  in  March,  1878, 
and  continued  a  lien  as  well  upon  the 
half  of  Griswold  and  Keith  as  upon  the 
half  of  Barnett  and  Rice. 

Action  to  foreclose  a  mortgage 
made  to  plaintiff  for  $5,000  by 
Samuel  and  James  Lamb,  dated 
March  1,  1862.  The  complaint 
was  in  the  usual  form.  Defend- 
ants Rice  and  Barnett  are  tenants 
in  common  with  defendants  Gris- 
wold and  Keith  as  owners.  They 
alleged  payment,  merger,  release 
and  extinguishment.  On  July  1, 
1867,  the  Lambs  executed  simul- 
taneously two  mortgages  on  their 
premises,  one  to  plaintiff  and  the 
other  to  Barnett,  each  for  $6,000. 
Barnett  assigned  his  mortgage  to 
the  North  Granville  National 
Bank.  Both  mortgages  were  sim- 
ultaneously foreclosed  by  action 
and  were  sold  at  one  time,  March 
5,  1873,  by  the  same  referee,  one- 
half  to  plaintiff  and  the  other  to 
Barnett  and  Rice.  The  judgment 
in  plaintiff's  foreclosure  action 
provided  that  the  judgment  should 
not  in  any  manner  affect  any  prior 
lien  of  the  bank,  and  a  like  clause 
was  inserted  in  the  bank's  judg- 
ment that  it  should  not  affect  any 
prior  lien  of  plaintiff.  On  June 
23,  1873,  plaintiff  conveyed  his 
half  to  Griswold  and  Keith  with 
covenants  against  the  grantor  and 
this  clause :  ^*  Intending  to  convey 
all  the  right  acquired  by  me  on 
purchase  of  the  same  on  fore- 
closure sale  March  5,  1873,  and  no 
more."  Griswold  aud  Keith  knew 
plaintiff  held  the  mortgage  in  suit 


and  that  he  wished  to  retain  it  as 
a  lien  on  the  premises  conveyed  to 
them,  and  they  had  already  re- 
fused to  accept  a  deed  which  rec- 
ognized plaintiff's  mortgage  as  an 
existing  lien .  The  referee  directed 
judgment  charging  Bamett  and 
Rice's  half  with  one-half  of  plain- 
tiff's mortgage,  but  declaring  Gris- 
wold and  Keith's  half  released. 
All  parties  appeal. 

L.  H  Northupy  for  plff. 

James  Ch'bsoriy  for  defts. 

Heldy  That  the  direction  of  the 
referee  charging  one-half  of  the 
mortgage  upon  the  premises  of 
Barnett  and  Rice  was  coirect. 
Their  purchase  of  the  Lambs'  equi- 
ty of  redemption  was  subject  to 
plaintiff's  senior  mortgage  and  the 
judgment  expressly  provided  that 
this  lien  should  not  be  impaired. 
And  the  foreclosure  of  a  junior 
mortgage  could  not  affect  a  senior 
mortgage  unless  expressly  ad- 
judged upon  some  equitable 
ground.    75N.Y.,  12"^. 

The  referee  erred  as  to  the  prem- 
ises of  Griswold  and  Keith.  In 
equity  plaintiff's  mortgage  on  his 
own  land  was  not  merged  unless 
he  so  intended.  While  he  held 
both  the  title  and  the  mortgage, 
whether  they  should  merge  was 
no  one's  concern  but  his.  Until 
he  conveyed  no  one  could  raise  the 
question.  The  referee  held  that 
although  plaintiff's  mortgage  did 
not  merge  in  his  title,  yet  because 
he  held  both  title  and  lien  he  re- 
leased the  lien.  The  case  cited,  91 
N.  Y.,  470,  if  examined  will  prove 
not  to  be  an  authority  for  this 
proposition.  That  case  does  not 
apply  to  a  situation  like  this  where 
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upon  the  purchase  of  the  equity  of 
redemption  it  was  intended  to  di- 
vide the  lien  of  the  prior  mortgage 
equally  between  the  undivided 
share  purchased  by  plaintiff  and 
that  purchased  by  Bamett  and 
Rice.  The  deed  to  Griswold  and 
Keith  was  expressly  qualified  by 
the  words  *'and  no  more,"  and 
they  had  already  refused  a  deed 
■expressly  recognizing  the  mort- 
gage. It  is  clear  that  plaintiff  in- 
tended to  keep  it  on  foot  and  Gris- 
wold  and  Keith  intended  to  reserve 
any  defense  they  might  have. 
What  plaintiff  bought  on  the  fore- 
closure sale  was  the  equity  of  re- 
demption and  that  was  all  he  sold-. 

Judgment  affirmed  as  to  Barnett 
and  Rice  and  reversed  as  to  Gris- 
wold  and  Keith. 

Opinion  by  ia/irfon,  J".;  Learned^ 
F,J,,  and  Williams^  J.y  concur- 

PROBATE.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 

Term.    Third  Dept. 

In  re  will   of  Sarah  Freeman. 

Decided  Nov.,  1887. 
At  the  request  of  the  attorney  who  drew  a 
will  the  physicians  came  to  the  house  of 
the  testatrix  on  the  night  the  will  was 
drawn  to  become  attesting  witnesses. 
Neither  of  them  had  ever  attended  her. 
They  examined  her  mental  condition  and 
consulted  together  about  it.  They  said 
nothing  to  her  about  her  health  and  she 
understood  that  they  were  there  only  to 
become  such  witnesses.  Held^  That  §  884 
did  not  apply  and  that  their  testimony 
was  competent. 

The  only  important  question  in 
this  case  arose  from  the  facts. 
The  subscribing  witnesses  were 
when  the  will  was  executed 
practicing    physicians    and    sur- 


geons. Neither  of  them  had  ever 
attended  the  testatrix.  She  was 
confined  to  her  bed.  On  the  even- 
ing when  the  will  was  executed, 
at  the  request  of  the  attorney  who 
drew  the  will,  these  physicians 
were  called  in  to  become  subscrib- 
ing witnesses  and  made  an  exam- 
ination as  to  the  mental  condition 
of  testatrix.  The  will  was  then  duly 
executed.  One  physician  made  a 
charge  against  the  attorney  for 
the  services  rendered.  The  surro- 
gate admitted  the  will  to  probate. 

J.  W.  Houghton,  for  contest- 
ants. 

W.  H.  McCally  for  proponents. 

Held,  That  §  834,  under  which 
section  objection  was  made,  did 
not  apply.  The  relation  of  physi- 
cian and  patient  is  one  of  contract. 
The  patient  employs  the  physician 
to  examine  his  condition  and  if 
necessary  to  administer  remedies. 
Of  course  it  is  not  necessary  that 
a  remedy  should  be  administered, 
but  there  must  be  an  employment 
or  the  services  must  be  accepted 
by  the  patient.  101  N.  Y.,  126; 
92  id.,  297  ;  103  id.,  573.  Here 
the  deceased  was  conscious  and 
capable  of  acting.  She  did  not 
accept  the  services  and  they  were 
not  employed  to  attend  her  in  a 
professional  capacity.  They  did 
not  converse  with  her  as  to  her 
health.  There  is  no  reason  to 
think  that  the  deceased  regarded 
these  physicians  in  any  other 
capacity  than  as  proper  witnesses 
to  her  will. 

Decree  aflSrmed. 

Opinion  by  Learned,  P.J.;  Lan- 
don,  J.,  concurs.,  Williams,  J., 
dissents. 
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ANIMALS.      VICIOUS  DOGS. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

John  H.  Keenan,  by  guardian 
respt.j  V.  The  Gutta  Percha  & 
Rubber  Mfg.  Co.,  applt. 

Decided  Dec,  1887. 

One  who  harbors  a  dog  with  knowledge 
that  it  has  attacked  a  human  being  is  re- 
sponsible for  all  subsequent  injuries  in- 
^cted  by  the  animal.  The  question  of 
actual  ownership  is  immaterial. 

Notice  to  an  agent  of  a  corporation  of  such 
fact  is  notice  to  the  corporation. 

Appeal  from  judgment  in  favor 
of  plaintiff  and  from  order  deny- 
ing motion  for  a  new  trial. 

Action  to  recover  damages  to 
plaintiff  resulting  from  the  bite  of 
a  dog  kept  on  the  premises  of 
defendant.  The  dog  that  inflicted 
the  injury  was  a  slut  with  a  brood 
of  pups,  and  while  plaintiff,  who 
was  employed  by  defendant,  was 
preparing  food  for  her  and  the 
pups  she  seized  his  leg  and  bit  it, 
and  when  she  was  beaten  off 
seized  the  other  leg  and  bit  that 
also.  She  had  bitten  another  boy 
eight  or  ten  months  previously 
and  that  fact  was  known  to  de- 
fendant's foreman,  but  the  dog 
was  still  harbored,  the  bookkeeper 
of  defendant  furnishing  money  for 
its  food. 

At  the  close  of  plaintiff's  case 
defendant  moved  to  dismiss  on  the 
ground  of  absence  of  proof  to  show 
vice  in  the  dog  or  to  connect  de- 
fendant with  her  as  owner  or 
keeper,  or  to  show  notice  of  any 
vicious  propensities  of  the  animal, 
and  that  notice  that  she  had  bit 
another  person  was  insuflBcient  to 

Vol.  27- No.  19. 


charge  defendant  with  such  notice. 
The  motion  was  denied. 

Pelton  &  PoucheVy  for  applt. 

J.  S.  Ross,  for  respt. 

Held,   No  error.     The  liability 
for  injuries  inflicted  by  animals 
depends  upon  their  propensity  to 
do  mischief.    If,  therefore,  a  per- 
son keeps  a  mischievous  animal 
with  knowledge  of  its  propensities 
he  must  keep  it  secure  at  his  peril. 
If  the  animal  be  of  a  savage  dispo- 
sition   the   owner    is   chargeable 
with  knowledge,  and  proof  of  that 
fact  is  equivalent  to  proof  of  ex- 
press notice.     8  Barb.,  634;  73  N. 
Y.,  199.     To  what  proof  of  savage 
ferocity  is  an  owner  entitled  be- 
yond notice  of  an  attack  on  a  hu- 
man being  ?    Such  attacks  are  in- 
cited only  by  vicious  propensities 
and  are  open  manifestations  of  the 
possession  of  a  savage  disposition, 
and  no  dog  can  with  safety  be  per- 
mitted to  live  after  such  an  exhi- 
bition of  its  inclination,  and  the 
person  who  thereafter  harbors  such 
an  animal  with  knowledge  of  its 
past  conduct  manifests  a  reckless 
disregard  for  the  safety  of  his  fel- 
low beings  and  should  be  held  re- 
sponsible for  all  subsequent  injur- 
ies inflicted  by  the  animal.    In  the 
old  English  case  of  Smith  v.  Pelah, 
2  Strange,  1264,   it  was  said    by 
the  court:  "  If  a  dog  has  once  bit  a 
man  and  the  owner  having  notice 
thereof  keeps  the  dog  and  lets  him 
go  about  or  lie  at  his  door,  an  ac- 
tion will  lie  against  him  at  the 
suit  of  a  person  who  is  bit,  though 
it  happens  by  such  person  treading 
on  the  dog's  toes;  for  it  was  owing 
to  his  not  hanging  the  dog  on  the 
first  notice.     And  the  safety  of  the 
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king's  subjects  ought  not  after- 
ward to  be  endangered/'  See  also 
17  Wend.,  496;  and  4  Den.,  600, 
where  it  was  held  that  evidence  of 
the  good  character  and  disposition 
of  the  dog  was  inadmissible  after 
proof  of  the  injury  and  knowledge 
of  the  owner  that  the  dog  had  bit 
other  persons. 

The  proof  that  the  dog  was  har- 
bored by  defendant  is  uncontra- 
dicted and  beyond  doubt.  She 
was  upon  the  premises  of  defend- 
ant with  a  litter  of  pups  at  the 
time  of  the  laceration,  and  plain- 
tiff who  was  in  the  employ  of  de- 
fendant was  feeding  her  or  prepar- 
ing her  food,  and  the  bookkeeper 
of  defendant  furnished  money  to 
buy  food  for  the  animal  twice  a 
day.  The  question  of  actual  own- 
ership is  quite  immaterial.  Who- 
ever keeps  such  an  animal  is  liable 
for  the  mischief  it  perpetrates. 
The  basis  of  the  action  is  the 
wrongful  keeping  of  the  dog  with 
knowledge  of  its  vicious  disposi- 
tion.   Addison  on  Torts,  Par.  261. 

Also  held^  That  notice  to  the 
foreman  of  defendant  was  notice 
to  the  corporation.  Corporations 
can  be  charged  with  negligence  in 
no  way  other  than  by  showing 
some  carelessness  or  omission  of 
its  agents.  The  wrong  or  negli- 
gence in  this  case  consisted  in 
keeping  the  animal  after  she  bit 
the  first  boy,  and  that  was  with 
the  knowledge  of  the  foreman  and 
the  bookkeeper,  that  is  the  book- 
keeper knew  the  dog  was  kept  on 
the  premises  of  defendant. 

The  Court  of  Appeals  in  our 
State  in  the  two  cases  of  73  N.  Y., 
195;  id.,  847,  has  placed  the  law 


on  a  sound  and  humane  basis  by 
deciding  that  one  who  keeps  a  vi- 
cious dog  with  knowledge  of  its 
propensities  is  liable  for  injuries 
caused  by  it,  and  that  negligence, 
in  the  ordinary  sense  of  the  word 
is  not  an  element  of  the  cause  of 
action,  nor  is  contributory  negli- 
gence a  defense. 

Judgment  and  order  affirmed,, 
with  costs. 

Opinion  by  Dykmany  J.;  Bar- 
nard j  P.J.J  and  Pratt y  t/.,  concur. 


INJUNCTION.      CONVERSION. 
REPLEVIN. 

N.  Y.  Supreme  Court.    Generai^ 
Term.    Third  Dept. 

Alfred  C.  Van  Wagoner,  applt.y 
V.  Ezekiel  Terpenning,  respt. 

Decided  Nov.,  1887. 

An  injunction  restraining  one  from  dis- 
posing of  or  in  any  manner  interfering 
with  personal  property  does  not  prevent 
the  party  from  bringing  an  action  for 
damages  where  the  property  is  wrong- 
fully taken  out  of  his  possession  by  a 
third  party,  and  it  seems  he  might  bring 
an  action  to  recover  it 

Action  to  recover  personal  prop- 
erty and  the  defence  the  statute 
of  limitations.  Plaintiff  was,  in 
March,  1875,  living  on  premises 
where  this  property  was  and  some 
other  articles  also  his.  He  was 
then  evicted  by  the  sheriff  under 
a  writ  of  assistance  in  foreclosure, 
and  defendant,  the  purchaser, 
was  put  in  possession.  On  the 
same  day  the  sheriff  in  an  execu- 
tion for  the  deficiency  levied  on 
this  property  and  sold  some  of  it. 
Plaintiff  claims  defendant  then 
took  possession  of  the   property 
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not  sold.  This  action  was  begun 
in  Jan.,  1883,  a  demand  was  then 
made  and  a  demand  was  also 
made  in  April  or  May,  1875.  It 
appeared  that  in  1874  plaintiff's 
wife  brought  an  action  for  separa- 
tion and  therein  obtained  an  in- 
junction served  June,  1874,  re- 
straining plaintiff  from  disposing 
of  or  interfering  with  her  personal 
property  and  the  personal  property 
now  in  question  was  thus  en- 
joined. In  1877,  plaintiff  brought 
an  action  for  divorce  against 
his  wife  and  obtained  judgment. 
In  1877  the  former  action  for  a 
separation  was  dismissed  and  the 
injunction  dissolved.  The  ref- 
eree held  that  this  action  was 
not  brought  within  six  years  and 
the  appellant  now  insists  that  the 
statute  did  not  run  while  he  was 
enjoined. 

A.  T.  ClearwaieVy  for  applt. 

F.  L.  &  T.  B.  Westbrook,  for 
respt. 

Heldj  That  the  referee  was  cor- 
rect. The  injunction  order  did 
not  forbid  this  plaintiff  to  bring 
an  action  against  the  defendant  or 
any  one  else  who  had  taken  and 
converted  the  property.  The  ob- 
ject of  the  injunction  was  to  pre- 
serve the  property.  If  taken  from 
plaintiff  by  any  one  except  his 
wife  it  would  seem  no  violation  of 
the  order  for  plaintiff  to  recover 
it.  And  he  certainly  could  have 
brought  an  action  for  damages. 
41  Barb.,  337.  The  case  in  26 
Hun,  616,  is  different.  There 
the  plaintiff  was  enjoined  from 
collecting  firm  assets.  To  bring 
an  action  there  would  certainly  be 
an  interference  with  firm   prop- 


erty. In  the  present  case  the- 
action  for  conversion  was  not  the 
property  as  to  which  the  court 
had  enjoined  this  plaintiff.  The 
court  had  forbid  his  interference 
with  certain  chattels.  But  bis 
right  of  action  against  the  defend- 
ant was  not  one  of  these  chattels 
and  there  was  no  injunction  in  re- 
spect thereto.  That  right  of  ac^ 
tion  did  not  exist  when  the  in-> 
junction  was  served.  And  if  the 
property  were  the  wife's  such  aui 
action  as  this  could  do  her  no 
harm  and  if  the  property  had  been 
taken  by  a  third  party  she  might, 
have  lost  it  entirely. 

Judgment  affirmed. 

Opinion  by  Learned,  P.J.;  Lan^ 
don  and  WilliamSy  JJ.y  concur. 


USURY.    ESTOPPEL.    NEW 
TRIAL. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Lyman  A.  Brown,  applt,  v.  Ira 
E.  Martin,  re^t. 

Decided  Oct.,  1887. 

A  promiBBory  note  by  its  terms  payable 
with  lawful  interest,  made  by  A.  for  the 
accommodation  of  B.  and  by  the  latter  in- 
dorsed and  transferred  to  C.  for  less  than 
its  face  is  void,  and  the  defense  of  usury 
complete  to  an  action  brought  upon  it  by 
C.  unless  defeated  by  estoppel.  And 
when  inquiry  is  made  by  C.  of  A.  before 
or  at  the  time  of  purchase  of  such  a  note 
then  made,  and  A.  characterizes  the  note 
as  given  for  value,  good  and  all  right,  A» 
is  estopped  as  against  C.  to  effectually 
assert  usury  as  a  defense. 

There  is  no  apparent  reason  why  the  same 
rule  should  not  apply  to  representations 
in  respect  to  a  note  to  be  made.  It  is 
sufficient  for  estoppel  en  pais  that  the 
representations  made  by  defendant  were 
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calculated  to  mislead  plaintiff  and  did 
have  that  effect. 
Where  the  evidence  is  such  as  to  present  a 
question  of  fact  for  the  jury  such  that  it 
would  have  been  error  to  withdraw  the 
case  from  their  consideration  by  a  non- 
suit or  direction  of  a  verdict  for  the  de- 
fendant, and  the  relation  of  the  witnesses 
to  the  subject  of  the  action  whose  evi- 
dence related  to  the  main  fact  was  such 
that  their  credibility  was  for  the  consid- 
eration of  the  jury  in  determining  what 
the  evidence  given  by  them  respectively 
proved,  it  presents  a  case  so  peculiarly 
within  their  province  that  it  is  difficult 
to  see  how  the  court  could  so  measure 
the  force  which  the  jury  gave  to  the  evi- 
dence as  to  reach  the  conclusion  that  the 
verdict  was  so  against  the  weight  of  the 
evidence  as  to  justify  a  new  trial. 

Appeal  by  plaintiff  from  order 
of  Monroe  Special  Term  granting 
a  new  trial. 

Action  upon  a  note  for  $200  pay- 
able to  the  order  of  S.  B.  Pratt  at 
sixty  days  with  interest.  Defend- 
ant alleges  usury  as  the  defense. 
Plaintiff  had  a  verdict,  and  the 
court  at  Special  Term  granted  de- 
fendant a  new  trial.  The  evidence 
on  the  part  of  defendant  was  in 
the  testimony  of  the  maker  and 
Pratt  the  indorser,  who  testify 
that  the  note  was  made  by  Martin 
without  consideration,  and  for  the 
accommodation  of  his  son-in-law, 
Pratt,  to  enable  the  latter  to  get  a 
loan  upon  it  of  plaintiff,  who  ad- 
vanced to  him  for  it  $195. 

Plaintiff's  evidence  is,  Pratt 
said:  "I  have  a  note  that  I  want 
to  sell  you,"  that  it  ran  sixty  days 
and  was  against  defendant.  Then 
plaintiff  asked  if  it  was  gotten  up 
to  raise  money  on  and  he  answered 
*^No  sir,  it  was  given  for  a  valu- 
able consideration,"  that  defend- 
ant owed  him,  and  said  Martin 


was  at  the  Webster  House,  "you 
can  ask  him  about  the  note." 
Plaintiff  then  called  on  defendant, 
told  him  what  Pratt  had  said,  and 
asked  him  if  the  note  was  gotten 
up  to  raise  money  and  defendant 
answered,  "No  sir,  the  note  is 
given  for  value,  and  if  you  can 
make  a  deal  with  the  Colonel, 
Pratt,  buy  it,  for  it  is  good  and  all 
right  and  will  be  paid."  Plaintiff 
then  asked  Pratt  to  see  the  note, 
and  he  made  the  remark  that  the 
note  was  not  yet  drawn,  and 
plaintiff  then  told  him  that  "if  the 
note  was  given  for  value,  not 
gotten  up  to  raise  money,"  he 
would  give  him  $195  for  it.  He 
said  all  right,  he  would  do  it. 
Plaintiff  got  the  money,  returned 
to  Webster  House  where  defendant 
and  plaintiff  still  were,  paid  the 
$195  and  took  the  note. 

J.  Henry  Metcalfe  for  applt. 

Barhite  &  Reed,  for  respt. 

Held,  Assuming  that  it  was  an 
accommodation  note,  made  to  en- 
able the  payee  to  raise  money 
upon  it,  the  note  in  the  hands  of 
plaintiff  was  void,  and  the  defense 
complete  tmless  defeated  by  es- 
toppel. The  evidence  of  plaintiff 
permitted  the  conclusion  that  the 
negotiation  between  him  and  Pratt 
was  for  the  sale  and  purchase  of  a 
valid  note,  founded  on  a  good  con- 
sideration, that  when  inquiry  was 
made  of  defendant,  who  was 
named  by  Pratt  as  maker,  he  in 
like  manner  characterized  the 
note  as  given  for  value,  good,  and 
all  right;  and  that  he  then  under- 
stood that  plaintiff  did  not  want 
the  note  if  it  was  gotten  up  to  raise 
money.     If  the  note  had  been  then 
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made  by  defendant  and  taken  by 
Pratt  this  evidence  of  plaintiff, 
taken  as  true,  would  have  been 
sufficient  to  justify  the  condusion 
that  the  maker  was  estopped  as 
against  plaintiff  to  effectually  as- 
sert usury  as  a  defense.  3  Abb. 
Ct.  Ap.  Dec,  207;  72  N.  Y.,  108; 
84  id.,  354;  90  id.,  110. 

That  there  is  no  apparent  reason 
why  the  transaction  to  its  comple- 
tion might  not  be  deemed  charac- 
terized by  the  representation  in 
respect  to  the  quality  of  the  note 
to  be  made.  It  is  sufficient  for 
estoppel  en  pais  that  the  represen- 
tations made  by  the  defendant 
were  calculated  to  mislead  the 
plaintiff  and  did  have  that  effect, 
and  induce  him  to  make  purchase 
of  the  note  in  the  manner  that  he 
did,  and  that  to  give  effect  to  the 
denial  of  the  truth  of  them  would 
result  to  the  prejudice  of  the  plain- 
tiff.    60  N.  Y.,  576;  69  id.,  113. 

That  the  evidence  was  such  as 
to  present  a  question  of  fact  for 
the  jury,  and  it  would  have  been 
error  to  withdraw  the  case  from 
them  by  a  nonsuit  or  by  direction 
of  a  verdict  for  defendant.  The 
relation  to  the  subject  of  the  ac- 
tion of  the  witnesses  whose  evi- 
dence related  to  the  main  fact  was 
such  that  their  credibility  was  for 
the  consideration  of  the  jury  in 
determining  what  the  testimony 
given  by  them  respectively  proved. 
And  this  was  so  peculiarly  their 
province  that  it  is  quite  difficult  to 
see  how  the  court  could  so  meas- 
ure the  force  which  the  jury  could 
legitimately  give  to  it  as  to  reach 
the  conclusion  that  the  verdict 
was  80  against  the  weight  of  evi- 


dence as  to  justify  the  granting  of 
a  new  trial.  The  case  is  one  of 
the  conflict  of  evidence. 

Order  reversed  and  motion  for 
new  trial  denied. 

Opinion  by  Bradley,  J,;  Haight 
and  Corlett,  JJ.y  concur. 


TOWN  BONDS.    FRAUD. 

N.  Y.  Court  of  Appeals. 

Farnhamj   applt.,   v.   Benedict, 
respt. 

Decided  Oct.  18,  1887. 

Town  bonds  were  delivered  to  defendant  as 
president  of  a  railroad,  who  after  the 
time  to  construct  the  road  had  expired 
sold  them  to  bona  fide  purchasers.  The 
proceedings  to  organize  the  company 
were  claimed  to  be  fraudulent  and  the 
road  was  not  built.  Held,  That  an  action 
was  maintainable  against  defendant  in 
favor  of  the  town. 

It  is  essential  to  the  organization  of  a  rail- 
road company  that  $1,000  for  each  mile 
shall  be  subscribed  and  10  per  cent  paid 
in  cash ;  paymeot  by  check  is  not  suffi- 
cient. 

The  cause  of  action  arose  immediately  on 
the  bonds  being  negotiated  and  was  not 
affected  by  Chap.  577,  Laws  of  1880,  and 
that  defendant  was  not  relieved  from 
liability  by  the  fact  that  he  had  accounted 
to  the  railroad  company  for  the  proceeds 
of  the  bonds. 

Reversing  S.  C,  23  W.  Dig.,  144. 

Plaintiff  as  supervisor  of  the 
town  of  Attica,  Wyoming  County, 
brought  this  action  to  recover 
damages  from  defendant  for  hav- 
ing sold  certain  bonds  of  said 
town  which  were  in  his  possession 
without  title  and  purported  to 
have  been  issued  pursuant  to  the 
town  bonding  acts,  to  aid  in  the 
construction  of  a  proposed  railroad 
pretended  to  have  been  incorpo- 
rated under  the  name  of  the  Attica 
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&  Arcade  RR.  Co.  The  complaint 
alleged  that  defendant  had  been 
actively  instrumental  in  the  or- 
ganization of  the  pretended  RR. 
Co.  and  knew  it  to  be  a  sham  or-, 
ganization,  formed  without  com- 
pliance with  the  general  railroad 
law  and  gotten  up  fraudulently 
for  the  purpose  of  being  used 
to  initiate  proceedings  for  the 
issue  of  town  bonds,  such  organi- 
zation having  been  based  upon  a 
false  affidavit  knowingly  made  by 
defendant;  that  he  had  instigated 
and  as  an  attorney  had  conducted 
the  subsequent  proceedings  for. 
bonding  the  town;  that  he  had 
obtained  possession  of  the  bonds 
and  after  the  five  years  within 
which  the  charter  required  the 
construction  of  the  road  should 
commence  had  expired  he  had 
sold  the  bonds  to  bona  fide  holders 
who  had  purchased  them  on  his 
assurance  that  they  were  valid. 

L.  W.  Thayer^  for  applt. 

W.  F.  Cogswell,  for  respt. 

Held,  That  the  action  was  main- 
tainable. 

It  appeared  that  on  Feb.  24, 
1870,  the  defendant  and  other  cit- 
izens of  Wyoming  County  met 
and  subscribed  written  articles  of 
association  stating  that  under  the 
general  railroad  law  of  1850  they 
formed  the  A.  &  A.  RR.  Co.,  that 
the  road  was  to  be  about  twenty- 
five  miles  long,  the  capital  stock 
$250,000  to  be  divided  into  2,500 
shares  of  $100  each.  The  articles 
then  set  out  the  names  of  the  de- 
fendant and  twelve  other  persons 
as  the  directors  for  the  first  year. 
At  the  same  time  defendant  and 
others  subscribed  for  241  shares, 


and  thereupon  defendant  and  two 
other  directors  swore  to  the  affi- 
davit required  by  §  2  of  the  Act  of 
1850,  that  the  amount  of  the  stock 
required  by  said  section  had  been 
subscribed  and  10  per  cent  thei-eof 
paid  in  in  good  faith  to  the  di- 
rectors named  in  the  articles  of 
association,  and  said  articles  with 
such  affidavit  annexed  were  filed 
in  the  office  of  the  secretary  of 
state.  The  act  required  that  be- 
fore the  articles  were  filed  $1,000 
of  stock  for  every  mile  of  railroad 
proposed  should  be  subscribed  and 
10  per  cent  thereof  paid  in  good 
faith  and  in  cash  to  the  directors. 
The  pretended  payments  were 
made  by  checks  and  in  two  in- 
stances by  promissory  notes. 
The  majority  of  persons  who  gave 
such  checks  had  no  account  or 
funds  at  the  banks  on  which  they 
were  drawn  and  they  and  the 
notes  were  given  with  the  under- 
standing that  they  were  not  to  be 
paid  but  were  to  be  returned  to 
the  makers. 

Held,  That  the  provisions  of  the 
general  railroad  law  were  not  com- 
plied with  and  therefore  no  corpo- 
ration was  in  fact  organized;  that 
the  mere  filing  of  articles  of  asso- 
ciation would  not  constitute  a  cor- 
poration dejure;  that  the  proceed- 
ings by  which  the  company  pur- 
ported to  organize  was  a  gross 
fraud  on  the  general  railroad  act; 
that  it  is  a  condition  precedent  to 
the  formation  of  a  railroad  corpo- 
ration that  at  least  $1,000  for 
every  mile  of  road  proposed  to  be 
constructed  shall  be  subscribed 
and  ten  per  cent,  paid  thereon  in 
good  faith  and  in  cash. 


NEW  YORK  WEEKLY  DIGEST. 


439 


Under  Chap.  907,  Laws  of  1869, 
the  act  under  which  the  bonds  in 
question  were  issued,  the  existence 
of  a  raih'oad  corporation  having 
power  to  issue  stock  or  bonds  to 
be  given  to  the  municipal  corpora- 
tion, and  to  construct  the  road  to 
be  aided,  lies  at  the  foundation  of 
the  power  to  issue  municipal 
bonds. 

Also  held.  That  if  the  petition- 
ers for  bonding  the  town  had 
known  that  the  affidavit  attached 
to  the  articles  of  incorporation 
was  false,  that  knowledge  would 
not  be  material  to  this  case,  as  by 
procuring  the  town  to  be  bonded 
the  petitioners  imposed  a  burden 
not  merely  on  their  own  property, 
but  also  upon  that  of  the  taxpay- 
ers who  did  not  sign  the  petition 
or  approve  the  scheme,  and  who 
were  at  liberty  to  contest  the  va- 
lidity of  the  bonds  until  by  defend- 
ant's sale  of  them  to  bona  fide 
holders  the  town  and  taxpayers 
who  had  not  consented  to  the 
bonding  were  deprived  of  availing 
themselves  of  the  defense. 

Also  heldy  That  the  RE.  Co.  hav- 
ing failed  to  comply  with  the  pro- 
vision of  Chap.  775,  Laws  of  1867, 
requiring  it  to  begin  the  construc- 
tion of  its  road  and  expend  thereon 
10  per  cent,  of  its  capital  within 
five  years  from  the  time  of  filing 
its  articles  of  association,  its  corpo- 
rate existence  and  powers,  if  it 
ever  had  any,  ceased,  and  the  bonds 
issued  by  it  became  void. 

Also  held,  That  Chap.  598,  Laws 
of  1875,  passed  after  the  forfeiture 
and  before  the  negotiation  of  the 
bonds  by  defendant  cures  a  for- 
feiture only,  in  case  of  a  failure  to 


complete  the  construction  within 
ten  years.  Said  act  relieved  com- 
panies that  for  any  cause  had  been 
unable  to  construct  their  road 
within  the,  time  limited  by  provid- 
ing that  the  time  for  the  comple- 
tion of  the  road  should  be  extended 
for  a  further  term  of  two  years. 

Also  heldy  That  immediately 
upon  the  bonds  being  negotiated 
by  the  defendant  a  cause  of  action 
accrued  against  him  in  favor  of 
the  town,  either  in  the  nature  of 
an  action  of  trover  for  the  face  of 
the  bonds  or  for  money  had  and 
received  from  the  amount  realized 
from  their  sale.  73  N.  Y.,  269, 
805;  12  id.,  313. 

It  was  found  that  defendant  ac- 
counted to  alleged  RR.  Co.  for  the 
proceeds  of  the  bonds. 

Held,  That  this  did  not  relieve 
him  from  Uability. 

Also  held,  That  Chap.  577,  Laws 
of  1880,  passed  June  22,  1880, 
which  relieved  the  RR.  Co.  of  all 
forfeitures  by  reason  of  its  failure 
to  comply  with  the  requirements 
of  law  relating  to  the  construction 
of  railroads  by  companies  formed 
under  the  general  railroad  act,  did 
not  have  the  retroactive  effect  of 
taking  away  a  right  of  action 
which  accrued  in  1875;  that  this 
section  is  violative  of  §  18  of  Art. 
3  of  the  Constitution,  which  pro- 
hibits the  legislature  passing  any 
local  or  private  bill  granting  to 
any  corporation,  association  or  in- 
dividual the  right  to  lay  down 
railroad  tracks. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant, 
reversed,  and  new  trial  ordered. 

Opinion  by  Rapallo,  J.    All  con- 
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cur,  except  Ruger  Ch.  J.; 
Andrews  and  Finchy  JJ,^  not  vot- 
ing. 


DEEDS.     ESTOPPEL.     EVI- 
DENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Martha  W.  Thompson,  admrx., 
respt,,  V.  Nelson  Stever,  applt, 

Decided  Nov.,  1887. 

J.  S.  owned  two  farms,  adjoining.  He  had 
bought  the  southerly  farm  from  one 
M.  S.  whose  grantor  was  G.  8.  J.  S. 
mortgaged  the  northerly  farm  and  de- 
scribed its  southerly  boundary  as 
bounded  ''by  lands  formerly  belonging 
to  0.  S.  and  M.  S."  Held,  That  he  was  es- 
topped by  this  recital  in  the  mortgage 
thereafter  to  set  up  an  adverse  possession 
of  any  part  of  the  southerly  farm,  as  the 
same  was  owned  by  C.  S.  and  M.  S. 

Where  an  old  deed  contained  a  general  de- 
scription and  then  referred  to  a  surrey 
by  courses  and  distances  and  stated  that 
the  same  was  delivered  to  the  grantee 
and  this  survey  was  recorded  in  the  book 
immediately  after  the  deed,  but  was  not 
properly  certified,  and  the  farm  was 
thereafter  repeatedly  conveyed  and  in 
each  case  reference  made  to  the  record 
of  the  old  deed,  Held,  that,  if  the  survey 
was  not  admissible  as  a  record,  it  was 
still  admissible  as  a  description  suffi- 
ciently identified  as  the  one  adopted  by 
the  parties. 

Action  to  recover  some  wood 
cut  upoQ  a  lot  by  plaintiff's  intes- 
tate. He  was  in  possession  of  the 
lot  claiming  under  a  paper  title. 
Defendant  admitted  the  taking, 
but  also  claimed  the  lot.  The 
court  directed  a  verdict  for  plain- 
tiff. The  parties  owned  adjoining 
farms  which  formerly  belonged  to 
one  Jonathan  Stever.  In  1863, 
while  owning  both  Jonathan  Ste- 
ver mortgaged  the  northerly  or 


^'  homestead "  farm  and  upon  a 
foreclosure  in  1877,  defendant  got 
title  to  it.  The  boundary  between 
the  farms  was  described  in  the 
mortgage  and  in  the  referee's  deed 
as  '*  southerly  by  lands  *  *  * 
of  the  party  of  the  first  part  (Jona- 
than Stever)  formerly  belonging 
to  Christopher  and  Myron  Shults.'^ 
Jonathan  Stever  had  gotten  the 
southerly  or  Shults  farm  from  My- 
ron Shults  in  1861  ;  and  Stever's 
executors  in  1877  had  conveyed  it 
to  plaintiff's  intestate.  Christo- 
pher Shults  had  conveyed  it  to 
Myron  in  1858,  and  John  Martin 
to  him  in  1847.  The  court  held 
that  the  disputed  boundary  must 
be  decided  by  ascertaining  the 
boundary  of  the  Shults  farm  as 
conveyed .  by  Myron  Shults  to 
Stever;  and  this  showed  the  wood 
to  have  been  cut  on  plaintiff's 
land.  Defendant  offered  to  show 
that  when  Jeremiah  Stever  bought 
the  Shults  farm  and  since  1854, 
Jonathan  was  and  had  been  in 
possession  of  the  locus  in  quo 
claiming  to  own  it  as  part  of  the 
**  homestead"  farm.  This  was 
excluded. 

McClellan  &;  Brown^  for  applt. 

Newkirk  dk  ChacSy  for  respt. 

Held,  That  the  evidence  was 
properly  excluded.  Jonathan  Ste- 
ver was  concluded  by  the  descrip- 
tion in  his  mortgage.  At  the 
time  he  made  that  description  he 
owned  both  farms.  Even  if  in 
1854  he  had  begun  an  adverse 
possession  as  against  Christopher 
Shults  he  could  not  take  advan- 
tage of  it,  when  in  1863,  by  his 
own  choice,  he  mortgaged  the 
"homestead"  farm  by  a  descrip- 
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tion  which  made  its  southern 
boundary  line  the  land  formerly 
owned  by  the  Shults. 

Exception  was  taken  by  defend- 
ant to  the  admission  of  a  descrip- 
tion of  the  Shults  farm  by  courses 
and  distances.  The  deeds  in  evi- 
dence showed  that  in  1829  Elisha 
Williams  conveyed  the  farm  to 
one  P.,  who  in  183Y  conveyed  to 
Martin,  Christopher  Shults'  gran- 
tor. The  description  in  Jonathan 
Stever's  deed  is  the  same  with 
that  in  Elisha  Williams'.  Elisha 
Williams'  deed  contained  only  a 
general  description  and  then  said 
**  formerly  belonging  to  John 
Tallmadge  now  in  the  occupation 
of  James  Tallmadge,  containing 
202  acres  one  quarter  and  22  rods 
according  to  the  survey  thereof 
made  by  Roger  Kennedy  on  the 
10th  day  of  June,  1828,  a  copy 
whereof  is  herewith  delivered.  In 
the  deed  book  the  record  of  this 
deed  is  followed  by  a  record  of 
this  survey  by  courses  and  distan- 
ces and  this  latter  recoi;fl  states 
"the  survey  bill  of  which  the 
above  is  a  copy  is  attached  to  the 
deed  from  Elisha  Williams  and 
Lucia  his  wife  to  Frank  Punder- 
son  recorded  immediately  preced- 
ing this  survey."  The  record  of 
the  survey  is  not  certified.  This 
was  probably  admissible  as  a 
record.  97  N.  Y.,  411.  But  if 
not  thus  admissible  we  may  as- 
sume from  the  recital  in  the  deed 
that  with  it  the  grantor  delivered 
to  the  grantee  the  survey  bill;  and 
this  as  between  them  became  an 
original  although  in  fact  a  copy, 
and  was  a  part  of  the  deed  itself. 
32  Barb.,  374.    We  may  presume 

Vol.  27-No.  IDa. 


the  grantee  had  it  recorded.  And 
when  he  became  grantor  and  re- 
ferred to  the  record  by  book  and 
page  and  added  by  reference  there- 
to *' it  would  more  fully  and  at 
large  appear,"  we  may  assume 
that  he  intended  to  refer  to  all 
that  was  therein  recorded  touch- 
ing the  Shults  farm.  That  refer- 
ence in  substance  was  continued 
until  the  deed  to  Jonathan  Stever. 
We  know  therefore  that  this  is 
the  description  which  the  parties 
adopted  and  hence  it  was  properly 
given  in  evidence. 

Judgment  affirmed. 

Opinion  by  Landon^  J.;  Learn- 
ed, P.J.J  and  Williams,  •/.,  con- 
cur. 


RIPARIAN  OWNERS. 
PEL. 


ESTOP- 


N.  Y.  Court  op  Appeals. 

The  N.  Y.  Rubber  Co.,  applt, 
V.  Rothery  et  al.,  respts. 

Decided  NoV.  29,  1887. 

In  an  action  for  diversion  of  water  it  was 
claimed  that  there  was  no  injury  as  there 
was  always  water  in  the  stream  hy  plain- 
tiff's lot  for  domestic  purposes.  The  evi- 
dence showed  that  there  were  times 
when  none  flowed  past  plaintiffs  lot  and 
'  that  it  was  not  returned  in  time  to  reach 
that  part  which  it  would  otherwise 
touch.  Held,  That  the  evidence  raised 
an  issue  for  the  jury. 

Mere  silence  of  one  owner  to  ohject  to  an 
erection  by  the  other  raises  no  presump- 
tion of  a  grant  or  license,  and  in  the  ab- 
sence of  &  duty  to  speak  will  not  consti- 
tute an  estoppel. 

This  action  was  brought  to  re- 
cover damages  sustained  by  plain- 
tiff by  reason  of  defendants  divert- 
ing the  water  of  creek  from  pass- 
ing its  propertv .    It  appeared  that 
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plaintiffs  had  a  factory  on  said 
stream  a  little  below  a  factory  be- 
longing to  defei\dants  and  that 
plaintiff  also  owned  two  lots  of 
land  opposite  the  factory  and  prop- 
erty of  defendants.  Defendants 
averred  that  their  use  of  the  water 
of  the  stream  was  not  unreason- 
able or  illegal  or  in  any  way  in- 
consistent with  the  rights  of  plain- 
tiff; that  plaintiff's  lots  are  on  the 
opposite  side  of  the  stream  from 
their  land,  and  that  no  machinery 
can  be  placed  on  the  lots  to  be 
propelled  by  water  as  plaintiff  has 
no  land  upon  which  to  erect  a 
dam,  and  there  is  no  fall  in  the 
stream  between  plaintiffs  land  and 
defendant's  tailrace,  so  that  the 
only  use  that  plaintiff  could  have 
for  the  water  in  the  stream  is  for 
domestic  purposes  and  defendants 
claim  that  as  there  is  always 
water  in  the  stream  by  plaintiff's 
lots  for  such  purposes  its  rights  as 
a  riparian  owner  have  not  been 
injured.  The  evidence  tended  to 
show  that  at  certain  times  when 
water  was  running  through  de- 
fendants' tail-race  there  was  none 
running  over  or  through  the  dam 
and  none  flowing  past  the  plain- 
tiff's lots,  and  that  the  water  was 
not  returned  to  the  stream  in  time 
to  reach  that  part  of  plaintiff's  lot 
which  it  would  otherwise  touch. 

H.  B.  Turnery  B.  F.  Lee.W.H. 
L.  iee,  for  applt. 

jff.  H.  HustiSy  for  respts. 

Heldy  That  the  evidence  raised 
an  issue  which  the  plaintiff  was 
entitled  to  have  decided  by  the 
jury  unless  there  was  some  other 
defense  to  the  action. 

Defendants  also  set  up  as  a  de- 


fense an  equitable  estoppel  based 
upon  the  following  facts  :  defend- 
ants built  a  tail  race  and  their 
factory  upon  their  own  lands. 
Their  factory  was  to  be  supplied 
with  water  from  the  stream  car- 
ried through  the  mill-race.  One 
S.  then  owned  plaintiff's  lots. 
She  saw  defendants  and  their 
men  upon  their  mill-race  and  the 
factory,  and  understood  that  the 
race  was  being  built  to  take  water 
from  the  stream.  S.  never  ob- 
jected to  the  race  in  any  way  or 
authorized  any  one  to  object  to  it 
for  her,  nor  did  she  at  the  time 
object  to  the  defendants  carrying 
the  water  down  the  race. 

fleW,  That  the  facts  are  not  suf- 
ficient to  authorize  the  presump- 
tion of  a  grant  or  even  of  a  li- 
cense. 21  N.  Y.,  241.  And  the 
defendants  must  rest  their  defense 
upon  an  estoppel  pure  and  simple. 

Also  held,  That  S.  was  not 
bound  to  interfere  and  protest. 
She  had  the  legal  right  to  acqui- 
esce in  ^he  actions  of  the  defend- 
ants so  far  as  to  refrain  from  in- 
terference, and  her  simple  knowl- 
edge that  the  defendants  were 
thus  engaged  did  not  require  her 
to  object  under  penalty  of  the  loss 
of  her  legal  rights. 

Town  V.  Needham,  3  Paige,  645; 
Thompson  v.  Blanchard,  4  N.  Y., 
303;  Brown  v.  Bowen,  30  id.,  519; 
Corning  v.  Troy  I.  &  N.  Factory, 
40  id.,  191  ;  Trenton  B'kg.  Co.  v. 
Duncan,  86  id.,  421 ;  Bamsden  v. 
Dyson,  L.  R,  1  H.  L.  C,  129,  dis- 
tinguished. 

To  constitute  an  estoppel,  the 
person  sought  to  be  estopped  must 
do  some  act  or  make  some  admis- 
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sion  with  an  intention  of  influenc- 
ing the  conduct  of  another,  or 
that  he  had  reason  to  believe 
would  influence  his  conduct,  and 
which  act  or  admission  is  incon- 
sistent with  the  claim  he  now  pro- 
poses to  make.  The  other  party 
also  must  hare  acted  upon  the 
strength  of  such  admission  or  con- 
duct. 30  N.  Y.,  541.  In  cases  of 
silence  there  must  be  not  only  the 
right  but  the  duty  to  speak  before 
a  failure  so  to  do  can  estop  the 
owner.    82  N.  Y.,  32. 

Judgment  of  G-eneral  Term,  af- 
firming judgment  dismissing  com- 
plaint, reversed,  and  new  trial 
granted. 

Opinion  by  Peckhaniy  J.  All 
concur. 

HIGHWAYS.    NEGLIGENCE. 
EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Richard  Farman,  respt,  v.  The 
Town  of  Ellington,  applt 

Decided  Oct.,  1887. 

A  complaint  against  a  town  for  damages 
occasioned  by  a  defective  highway,  so 
far  as  it  alleges  negligence  of  the  town, 
its  agents  and  assistants,  fails  to  allege  a< 
cause  of  action.  No  duty  rests  upon  a 
town  to  maintain  the  highways  within 
its  limits;  the  statute  confers  upon  them 
no  power  or  duty  in  respect  to  defective 
highways,  but  the  supervision  remains 
with  the  commissioners,  and  it  is  their 
negligence  which  gives  a  right  of  action. 

Ordinarily  when  the  commissioner  has  been 
advised  of  the  defective  condition  of  a 
highway;  the  reparation  of  which  is 
within  the  means  at  the  command  of  the 
overseer,  having  given  the  direction  to 
the  latter  to  repair  it,  he  may  for  the 
time  re]y  upon  the  x>6rformance  by  him 
of  such  duty,  yet  he  should  be  required 


to  use  diligence  to  learn  whether  the 
overseer  has  proceeded  with  the  work, 

•  and  if  he  has  not,  to  use  the  means  pro- 
vided to  enforce  the  execution  of  his 
direction. 

As  it  does  not  appear  that  the  commissioner 
took  any  means  to  ascertain  whether  his 
communication  to  the  overseer  reached 
him  or  not,  or  whether  or  not  any  steps 
had  been  taken  to  repair  the  road  prior  to 
the  accident,  under  the  circumstances  of 
this  case  there  was  sufficient  evidence  to 
send  the  case  to  the  jury,  and  it  is  not 
important  whether  the  question  of  negli- 
gence did  or  did  not  dei)end  upon  evi- 
dence given  after  plaintiff  had  rested  and 
the  motion  for  a  nonsuit  had  been  de- 
nied. 

A  charge  by  the  court  that  it  did  not  wish 
to  be  understood  that  it  was  the  duty  of 
of  the  commissioner  to  look  further  after 
direction  to  the  overseer,  but  it  was  a 
question  for  the  jury  to  determine 
whether  or  not  he  had  discharged  his 
whole  duty  under  the  circumstances,  and 
that  if  such  directions  were  communi- 
cated to  the  overseer  it  was  his  duty  to 
repair,  and  his  neglect  to  do  it  not  com- 
ing to  the  knowlese  of  the  commissioner 
does  not  impute  negligence  to  the  latter, 
was  as  favorable  to  defendant  as  it  was 
entitled  to. 

Appeal  by  defendant  from  judg- 
ment entered  on  verdict  and  from 
order  denying  new  trial  on  a  case 
and  exceptions. 

Action  to  recover  damages  for 
personal  injuries  to  plaintiff,  and 
for  injury  to  his  horse  and  car- 
riage, occasioned  by  the  defective 
condition  of  the  highway  on  which 
he  was  driving  the  evening  of  De- 
cember 5,  1885.  It  was  what  was 
commonly  known  as  the  dugway 
road,  and  a  portion  of  its  support- 
ing bank  had  been  washed  out  by 
the  action  of  the  water  of  a  creek 
at  the  foot  of  a  hill,  causing  the 
impairment  at  the  place  where  the 
wheel  of  plaintiff's  carriage  went 
off,  taking  him  and  his  horse  and 
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carriage  into  the  creek.  This  de- 
fect in  the  roadway  was  produced 
Aug.  23,  and  was  not  repaired 
until  Sept.  7,  1886.  Plaintiff  had 
a  verdict  on  which  judgment  was 
entered. 

Wm.  H.  Henderson^  for  applt. 

A.  C.  WadCy  for  respt. 

Held,  That  the  complaint  so  far 
as  it  alleges  negligence  of  the 
town,  its  agents  and  assistants, 
fails  to  allege  a  cause  of  action, 
because  no  duty  rests  upon  the 
town  to  maintain  the  highways 
within  its  limits.  The  statute 
which  creates  liability  of  towns 
for  injuries  resulting  from  defec- 
tive highways  confers  upon  them 
no  power  or  duty  in  that  respect, 
but  the  supervision  remains  as  be- 
fore with  the  commissioners  of 
highways,  and  it  is  their  negli- 
gence which  gives  the  right  of 
actiofi  against  their  respective 
towns.  Laws  of  1881,  Chap.  700; 
40  Hun,  190. 

That  by  the  system  provided  by 
the  statutes  for  the  ordinary  re- 
pairs of  highways,  exclusive  of 
bridges  over  intei'secting  streams, 
the  work^  to  be  furnished  through 
the  action  of  the  overseers,  who 
are  officers.  They  are  to  warn  * 
out  the  inhabitants  of  their  dis- 
tricts to  do  the  work,  and  they  are 
also  to  expend  for  the  same  pur- 
pose moneys  derived  by  them 
from  comnautations  and  fines.  It 
is  through  those  means  that  the 
commissioner  may  by  his  direction 
cause  such  repairs  to  be  made,  and 
for  failure  to  perform  any*of  the 
duties  required  of  them  by  the 
statute,  or  which  may  be  enjoined 
upon  them  by  the  commissioners 


of  highways,  the  overseers  are  sub- 
jected to  a  penalty.  This  duty  to 
make  repairs  does  not  depend  upon 
the  direction  of  the  commissioners 
to  do  it;  the  statute  charges  tfiem 
with  it,  11  Wend.,  667,  but  this 
does  not  relieve  the  commissioners 
from  the  duty  of  seeing  that  the 
roads  are  kept  in  suitable  repair, 
and  for  that  purpose  to  give  the 
required  direction  to  the  overseers 
to  use  the  means  provided  by  the 
statute  to  supply  the  work  neces- 
sary to  do  it  and  to  use  reasonable 
diligence  to  see  that  his  directions 
are  executed,  because  upon  him 
rests  the  care  and  supervision  of 
the  highways,  and  his  negligence 
alone  furnishes  the  remedy  to 
those  suffering  injuries  occasioned 
by  their  defective  condition.  17 
Johns.,  437.  At  all  events,  that 
is  so  for  the  purposes  of  actions 
under  the  act  of  1881.  The  ques- 
tion whether  he  is  chargeable  with 
negligence  must  depend  upon  the 
circumstances  of  each  case. 

That  ordinarily  it  would  seem 
that  when  the  commissioner  has 
been  advised  of  a  defective  condi- 
tion of  a  highway,  the  reparation 
of  which  is  within  the  means  at 
the  command  of  the  overseer,  and 
has  given  the  latter  directions 
to  repair  it,  the  commissioner  may 
for  the  time  being  rely  upon  the 
performance  by  him  of  such  duty, 
because  it  is  through  such  direction 
and  its  execution  that  the  work  is 
to  be  done,  and  it  cannot  be  sup- 
posed that  the  commissioner  will 
constantly  be  in  attendance  during 
its  progress.  27  Barb.,  621.  Yet 
in  view  of  the  superintending  care 
iniposed  upon  him  he  should  be 
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required  to  use  diligence  to  learn 
whether  the  overseer  has  proceeded 
with  the  performance  of  the  work, 
and  if  he  has  not,  to  take  meas- 
ures, so  far  as  he  may,  to  enforce 
the  execution  of  such  direction. 

The  evidence  to  the  effect  that 
the  direction  from  the  commis- 
sioner to  fix  the  road  was  commu- 
nicated to  the  overseer  is  contra- 
dicted by  the  latter,  who  says  he 
first  learned  of  its  defective  condi- 
tion when  he  saw  it  on  Sept.  8. 
And  it  does  not  appear  that  the 
commissioner  took  any  means  to 
ascertain  whether  his  communi- 
cation reached  the  overseer,  or 
whether  or  not  any  steps  had  been 
taken  to  repair  the  road  prior  to 
the  accident. 

Held,  That  the  evidence  was 
sufficient  to  send  the  case  to  the 
jury  upon  the  question  of  negli- 
gence of  the  commissioner  of  high- 
ways. And  it  is  not  important 
whether  that  did  or  not  depend 
upon  the  evidence  given  after 
plaintiff  rested  and  the  motion  for 
nonsuit  was  denied,  as  in  either 
event  the  exception  will  be  deemed 
ineffectual.    83  N.  Y.,  7. 

The  court  was  requested  to 
charge  the  jury  that  if  they  found 
that  the  commissioner  sent  direc- 
tions by  the  person  named  to  the 
overseer  to  repair  the  road  and 
that  they  were  communicated  to 
him  the  commissioner's  duty  was 
discharged,  which  was  refused 
and  exception  was  taken  by  de- 
fendant. The  court  then  charged 
that  it  did  not  wish  to  be  under 
stood  that  it  was  the  duty  of  the 
commissioner  to  look  further,  but 
it  was  a  question  for  the  jury  to 


determine  whether  or  not  he  had 
discharged  his  whole  duty  under 
the  circumstances;  and  upon  fur- 
ther request  of  defendant's  coun- 
sel the  court  also  charged  that  if 
such  directions  were  communi- 
cated to  the  overseer  it  was  his 
duty  to  make  the  repairs,  and  that 
his  neglect  to  do  it  not  coming  to 
the  knowledge  of  the  commissioner 
does  not  impute  negligence  to  the 
latter. 

Hddf  That  the  charge  as  made 
in  that  respect  was  as  favorable  to 
defendant  as  it  was  entitled,  and 
there  was  no  error  in  the  refusal 
to  charge  as  requested.  The  care 
of  the  highways  imposed  upon  and 
assumed  by  the  commissioner  may 
require  of  him  something  more 
than  mere  direction  to  his  subor- 
dinate officers,  although  he  may 
have  a  right  to  assume  that  they 
wiU  obey  his  mandates  it  is  con- 
sistent with  his  duty  that  he  ascer- 
tain within  a  reasonable  time 
whether  they  have  been  executed. 
He  is  charged  with  the  care  and  su- 
perintendence of  the  highways,  as 
well  as  with  the  duty  of  directing 
their  reparation.  The  former  may 
not  be  wholly  discharged  by  the 
performance  of  the  latter.  The  re- 
sponsibility is  with  him  so  far  as 
it  comes  within  the  exercise  of 
reasonable  care.  The  overseers 
are  subject  to  the  directions  of  the 
commissioner  in  the  line  of  duty, 
and  to  his  actions  for  penalties 
for  refusal  or  neglect  to  execute 
them. 

That  the  evidence  of  conversa- 
tions had  by  witnesses  with  the 
commissioner  to  which  exception 
was  taken  was  competent  to  show 
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his  knowledge  of  the  defective 
condition  of  the  highways. 

Judgment  affirmed. 

Opinion  by  Bradley^  J.;  Smithy 
P.J.y  and  Childs,  •/.,  concur. 


ADJOINING  OWNERS. 
DRAINS. 

N.  Y.  Court  of  Appeam. 

Jeffers  et  al.,  applts.^  v.  Jeflfers, 
respt. 

Decided  Nov.  29,  1887. 

in  an  action  to  restrain  the  discharge  of 
surface  waters  through  an  artificial  ditch 
it  was  claimed  that  defendant  had  cut 
through  a  natural  ridge  of  ground  that 
prevented  the  water  from  flowing  that 
way.  The  court  found  that  the  waters 
had  long  flowe(l  that  way;  that  the  drain 
slightly  increased  the  natural  flow,  but 
did  no  substantial  damage  to  plaintiff, 
and  refused  to  flnd  that  any  ridge  had 
been  cut  through  or  any  new  drainage 
area  added  to  the  natural  flow.  Hdd, 
That  the  action  could  not  be  maintained. 

This  action  was  brought  to  re- 
strain defendant  from  discharging 
through  an  artificial  ditch  surface 
waters  which  accumulated  in  a 
pond  upon  his  own  lands  and  the 
lands  of  another.  The  complaint 
alleged  that  a  ridge  of  high  ground 
runs  east  and  west  across  defend- 
ant's farm,  and  north  of  the  pond 
outlet  and  basin  to  which  the  new 
ditches  ran,  and  it  was  such  that 
all  surface  waters  south  of  the  bar- 
rier naturally  flow  to  the  south  or 
remain  stagnant  and  evaporated, 
and  none  of  them  flowed  north 
toward  plaintiff's  farm,  or  could 
so  flow  except  by  the  aid  of  arti- 
ficial changes  in  the  surface  of  the 
ground;  that  the  protecting  ridge 
or  plateau  was  about  twenty  rods  . 


south  from  plaintiff's  line,  and 
that  the  defendant  cut  his  ditch 
through  this  ridge  and  thus  turned 
upon  them  water  which  never  be- 
fore ran  that  way.  The  defend- 
ant denied  that  he  had  cut  through 
such  ridge  or  brought  down  upon 
his  neighbors  a  new  and  unaccus- 
tomed drainage.  The  issue  thus 
framed  was  the  issue  tried.  The 
plaintiffs  did  not  claim  in  their 
complaint  that  defendant's  ditch 
increased  the  natural  and  usual 
flow  over  their  land,  but  claimed 
damages  for  a  diversion  of  waters 
which  naturally  ran  elsewhere. 
They  obtained  a  temporary  injunc- 
tion upon  an  affidavit  which  states 
the  case  exactly  as  does  the  com- 
plaint. The  trial  judge  found 
that  the  surface  waters  complained 
of  had  long  flowed  to  the  north, 
following  a  natural  depression  of 
the  ground,  and  more  or  less  found 
their  way  through  a  sluice  cross- 
ing the  highway  into  a  ditch 
across  plaintiff's  land;  that  some 
water  from  defendant's  land  had 
always  flowed  that  way.  The 
court  refused  to  find  that  any 
ridge  had  been  cut  through  or  any 
new  drainage  area  added  to  the 
natural  flow.  The  court  found 
that  defendant's  drain  had  slightly 
increased  the  natural  flow  but 
thereby  had  done  plaintiffs  no  sub- 
stantial or  material  damage. 

De  L.  Stow^  for  applts. 

C  H.  BoySy  for  respt. 

Held,  That  the  findings  of  the 
trial  court  are  conclusive;  that  no 
cause  ©f  action  was  alleged  for  an 
increase  of  a  natural  flow  and  if 
an  increase  existed  it  is  sufficient 
that  it  did  no  damage. 
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The  finding  of  the  trial  court 
states  that  from  the  pond  there  is 
a  water  course  or  channel  ascend- 
ing gradually  through  a  hollow  or 
ravine  through  defendant's  land 
**  which,  it  is  expressly  stated,  con- 
ducted nothing  but  surface 
waters."  It  was  claimed  that  this 
finding  was  erroneous,  because 
there  was  no  evidence  of  the  ex- 
istence of  a  water  course  upon  de- 
fendant's land. 

Heldj  That  the  language  used  in 
the  finding  was  not  intended  to 
mean  a  water  course  as  defined  in 
the  law.  That  means  a  living 
stream,  with  defined  banks  and 
channel,  not  necessarily  running 
all  the  time,  but  fed  from  other 
and  more  permanent  sources  than 
mere  surface  water.  86  N.  Y., 
144. 

Judgment  of  General  Term, 
modifying  and  affirming 'as  modi- 
fied judgment  for  defendant,  af- 
firmed. 

Opinion  by  Finchy  J.  All  con- 
cur. 


CRIMINAL  LAW.     LARCENY. 

N.  Y.  Supreme  Court.    General 
Term.     Fifth  Dept. 

The  Feople J  respts.,  v.  Amariah 

H.  Bradner,  applt. 
Decided  Oct.,  1887. 

The  crime  of  larceny  charged  depended  on 
the  criminal  intent  for  its  support,  and 
if  the  evidence  failed  to  give  that  quality 
to  the  act  of  defendant  in  appropriat- 
ing the  check  he  was  improi)erly  con- 
victed. If  the  appropriation  at  the  time 
it  was  made  was  not  characterized  by 
the  purpose  of  defendant  to  deprive  or 
defraud  the  true  owner  of  it,  the  offense 
was  not  committed. 

Ordinarily  the   possession   of  negotiable 


paper  is  prima  facte  evidence  of  title  in 
the  possessor,  but  the  presumption  does 
not  necessarily  arise  as  between  a  bank 
and  its  officers  and  managers  that 
commercial  paper  left  and  found  in  the 
bank  is  the  property  of  the  bank. 
If  the  evidence  justified  the  conclusion 
that  defendant  knew  chat  this  check  was 
not  the  property  of  the  bank,  and  that 
his  purpose  was  to  take  it  and  appropriate 
its  proceeds  to  his  own  use  the  jury  were 
permitted  to  conclude  that  he  intended 
the  consequences  of  the  act,  which  was 
to  deprive  the  true  owner  of  the  property. 
This  is  the  requisite  criminal  intent  of  a 
person  standing  in  respect  to  the  prop- 
erty taken  in  the  fiduciary  relation 
of  bailee,  servant;  agent,  clerk  or  trustee, 
and  this  was  the  relation  of  defendant  to 
the  property  taken. 

Appeal  from  judgment  of  Oyer 
and  Terminer  upon  conviction  of 
defendant  of  the  crime  of  grand 
larceny  in  the  second  degree. 

The  indictment  contains  two 
counts,  and  charges  that  defend- 
ant as  bailee,  agent,  attorney  or 
trustee,  having  in  his  possession, 
custody  and  control  a  check  of  the 
value  of  $300,  drawn  on  the  Ger- 
man American  Bank  of  Rochester 
for  that  amount  and  belonging  to 
one  Hartman,  unlawfully,  fraudu- 
lently and  feloniously  and  with  in- 
tent to  deprive  and  defraud  him 
of  the  check  and  its  proceeds  ap- 
propriated the  same  to  his  own 
use.  The  facts  that  the  check 
was  left  by  the  drawer  with  the 
cashier  of  the  bank  of  Dansville 
for  collection  merely  ;  that  it  was 
taken  and  its  proceeds  appropri- 
ated by  defendant  to  his  own  use  ; 
and  that  the  drawer  was  by  his 
act  deprived  of  the  proceeds  of  it 
except  sixteen  dollars,  are  not 
controverted.  There  was  also  evi- 
dence tending  to  prove  that  the 
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bank,  an  unchartered  institution, 
was  under  the  control  and  man- 
agement of  defendant;  that  he 
gave  more  or  less  personal  atten- 
tion to  its  business ;  that  the 
cashier  and  bookkeeper  were  sub- 
ject to  and  acted  under  his  super- 
vision and  direction;  that  for  some 
time  previous  to  this  occasion  the 
bank  had  been  pressed  for  funds  ; 
that  actions  had  been  commenced 
against  defendant  and  his  brother 
to  foreclose  mortgages  and  the 
amount  required  to  procure  a  dis- 
contiouance  was  between  $700 
and  $800  ;  that  he  went  to  the 
bank  and  behind  the  counter  and 
asked  for  $300,  and  the  book- 
keeper handed  or  showed  him  this 
check  which  was  lying  in  the  till, 
where  it  was  put  by  the  cashier 
shortly  before,  when  left  for  col- 
lection; that  the  bank  did  not  have 
the  currency  to  supply  the  demand 
of  defendant ;  that  he  took  the 
check,  sent  it  to  Rochester  and 
used  its  proceeds  to  procure  the 
discontinuance  of  those  foreclosure 
actions ;  that  no  minute  of  the 
transaction  was  made  at  the  time 
on  the  books  of  the  bank  ;  the  de- 
fendant swore  that  he  did  not 
know  that  the  check  was  left  for 
collection  but  supposed  it  belonged 
to  the  bank.  It  was  contended 
that  the  evidence  was  not  suf- 
ficient to  justify  the  conclusion 
that  defendant  knew  that  the  check 
was  the  property  of  Hartman,  or 
that  it  did  not  belong  to  the  bank 
where  he  obtained  it,  and  there- 
fore that  the  intent  was  not  proved 
to  deprive  or  defraud  the  owner  of 
his  property  within  the  meaning 
^f  the  statute,  Penal  Code  §  582. 


James  Wood  and  L.  N.  Bangs, 
for  applt. 

George  Daggett ,  dist.  atty.,  and 
Ralph  T.  Woody  for  respts. 

Heldy  That  the  crime  charged 
depended  on  the  criminal  intent 
for  its  support,  and  if  the  evidence 
failed  to  give  that  quality  to  the 
act  of  defendant  he  was  improp- 
erly convicted.  If  the  appropria- 
tion at  the  time  it  was  made  was 
not  characterized  by  the  purpose 
of  defendant  to  deprive  or  defraud 
the  owner  of  the  property  in  ques- 
tion the  offense  was  not  com- 
mitted. It  cannot  rest  upon  his 
knowledge  subsequently  obtained 
or  upon  his  design,  formed  after 
the  act,  not  to  reimburse  the 
owner  or  to  pay  him  the  amount 
of  the  check,  39  N.  Y.,  259,  but 
subsequent  conduct  may  to  a 
greater  or  less  extent  go  to  char- 
acterize his  motive  or  intent  in 
the  performance  of  the  act ;  and 
after  a  careful  examination  of  all 
the  evidence  as  it  is  presented  to 
us,  we  think  that  the  evidence  re- 
quired the  trial  court  to  submit 
the  case  to  the  jury  on  its  merits ; 
and  that  the  evidence  permitted 
the  conclusion  that  the  charge  in 
the  indictment  was  supported  by 
it. 

That  this  check  was  taken  and 
carried  away  without  so  far  as 
appears  any  note  being  made  of 
the  transaction  and  without  any 
direction  to  make  any,  and  as  de- 
fendant says  to  be  returned  if  not 
paid  by  the  Rochester  bank,  per- 
permitted  the  inference  that  the 
treatment  of  the  check  was  as  if 
it  was  there  for  collection,  and  for 
that  purpose  it  was  legitimate  for 
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defendant  as  the  quasi  officer  of 
the  bank  to  take  it  for  collection, 
and  present  it  for  payment  for  the 
benefit  of  the  owner.  It  is  true 
that  ordinarily  the  possession  of 
negotiable  paper  is  prima  facie 
evidence  of  title  in  the  possessor, 
and  such  would  be  the  presump- 
tion as  between  a  bank  and  its 
patrons  or  customers,  but  the 
fact  must  be  recognized  that  the 
legitimate  business  of  banks  is  the 
collection  from  or  through  other 
banks  of  bills  and  notes.  As  be- 
tween the  bank  and  its  officers 
and  managers  the  presumption 
does  not  necessarily  arise  that 
commercial  paper  left  at  and  found 
in  it  is  the  property  of  the  bank. 
The  fact  therefore  of  the  relation 
referred  to  of  defendant  to  the 
bank  and  its  business  is  quite  an 
important  one,  and  its  absence 
from  the  case  would  deprive  the 
prosecution  of  an  essential  sup- 
port. 

That  the  criminal  intent  must 
be  established  by  the  evidence, 
but  if  the  evidence  justified  the  con- 
clusion (which  it  did  on  this  case) 
that  defendant  knew  that  this 
check  was  not  the  property  of  the 
bank  and  that  his  purpose  was  to 
take  it  and  appropriate  the  pro- 
ceeds to  his  own  use,  the  jury 
were  permitted  to  conclude  that 
he  intended  the  consequences  of 
the  act,  and  that  it  was  to  deprive 
the  true  owner  of  the  property, 
which  is  the  requisite  criminal  in- 
tent of  a  person  having,  in  respect 
to  the  property  taken,  the  fiduci- 
ary relation  of  bailee,  servant, 
agent,  clerk  or  trustee.  Penal 
Code,  §  628.     The  taking  of  the 

Vol.  27— No.  19b. 


check  for  collection  was  within 
the  line  of  the  business  of  the 
cashier  as  such  of  the  bank,  and 
by  virtue  of  such  relation,  and  it 
cannot  as  a  matter  of  law  be  said 
that  the  check  was  not  through 
the  cashier  received  by  the  bank 
for  collection  and  that  the  duty 
and  relation  of  defendant  in  re- 
spect to  it  was  not  of  such  fiduci- 
ary character. 

The  court  was  requested  to 
charge  and  declined,  ''that  the 
people  have  the  affirmative  of  this 
issue  and  must  prove  beyond  a 
reasonable  doubt  that  defendant 
knew  that  the  check  belonged  to 
Hartman  and  not  to  the  bank," 
and  defendant's  counsel  excepted. 
The  court  had  charged  the  jury 
that  there  is  no  evidence  that  de- 
fendant had  any  knowledge  of  the 
arrangement  between  the  cashier 
and  Hartman,  and  asks  the  ques- 
tion whether  defendant  knew 
what  it  was?  And  says  *' you  are 
to  consider  whether  the  people 
have  established  beyond  a  reason- 
able doubt  that  defendant  intended 
to  deprive  Hartman  of  his  check 
or  defraud  him  of  it,  and  that  the 
other  elements  of  the  crime  of 
larceny  are  made  out.  If  you  find 
that  he  had  not  any  intent  to  de- 
fraud Hartman  or  to  deprive  him 
of  his  property  your  verdict  must 
be  not  guilty." 

Heldy  That  the  charge  as  made 
seems  to  have  embraced  all  that 
was  essential  in  respect  to  whether 
the  check  and  its  proceeds  were 
appropriated  by  defendant  with 
the  intent  to  defraud  Hartman  of 
his  property,  and  included,  so  far 
as  it  was  required  to  do  so,  the 
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subject  of  knowledge  that  the 
oheck  belonged  to  the  latter.  103 
N.  Y.,  687.  But  was  it  essential 
to  the  offense  that  defendant 
should  have  actual  knowledge 
that  the  check  belonged  to  Hart- 
man  ?  An  element  to  constitute 
the  crime  of  larceny  was  knowl- 
edge that  it  did  not  belong  to  the 
bank,  and  an  intent  to  deprive 
the  true  owner  of  it;  and  we  think 
49uch  intent  may  be  applicable  to 
the  consequences  to  the  owner  and 
the  crime  accomplished  although 
the  name  of  the  owner  is  not  at 
the  time  actually  known  to  the 
party  charged  with  the  offense. 
That  seems  to  bring  the  crime 
•charged  within  the  meaning  of 
the  statute,  which  otherwise 
might  be  easily  evaded. 

Judgment  affirmed. 

Opinion  by  Bradley^  J. ;  Haight 
and  Corletty  JJ.,  concur. 


WILL.    ATTORNEY'S  LIEN. 

N.  Y.  Court  of  Appeals. 
Sloane,  respt.,  v.  Stevens,  applt 
Decided  Oct.  11,  1887. 

An  attorney's  will  contained  a  clause  re- 
leasing all  claims  he  might  have  against 
any  person  named  in  the  will.  By  his 
codicil  he  gave  to  defendant  certain 
books  and  papers  relating  to  a  suit  on 
which  he  had  a  lien  for  services.  De- 
fendant was  not  named  in  the  will, 
nor  released  by  the  codicil.  Held^  The 
naked  surrender  of  his  lien  on  defend- 
ant's books  showed  a  purpose  to  retain 
the  debt,  and  that  defendant  was  not  re- 
leased therefrom. 

This  action  was  brought  to  re- 
cover for  professional  services  ren- 
dered by  the  late  Charles  O'Connor 
as  counsel  and  legal  adviser  of  the 


defendant.  It  appeared  that  Mr. 
O'Connor  died  leaving  a  will;  that 
most  of  the  services  in  suit  were 
rendered  before  said  will  was 
made,  but  at  the  time  of  his  death 
the  testator  held  in  his  hands  cer- 
tain papers  relating  to  the  litiga- 
tion upon  which  he  had  a  lien  for 
his  services.  The  will  /contained 
this  clause.  "  I  hereby  release  all 
claims  or  demands  which  I  may 
have  at  my  death  against  any  per- 
son or  persons  named  in  this  will." 
At  the  close  of  his  will  the  testa- 
tor formally  revoked  all  previous 
**  wills  and  codicils."  Fifteen 
months  later  and  about  two  weeks 
before  his  death,  he  executed  a 
codicil  in  which  released  two 
debtors  who  were  specified  among 
those  released  in  his  will  and  one 
who  is  not  specified.  The  defend- 
ant was  not  specified  among  the 
debtors  released  in  the  will  or  the 
codicil,  but  immediately  following 
the  clause  in  the  codicil  releasing 
the  debtors  are  these  words  :  All 
books,  papers,  duplicates,  etc., 
having  any  relation  to  the  Tennes- 
see bondholders'  claim,  I  give  to 
my  faithful  and  honorable  friend 
C.  Amory  Stevens  (the  defend- 
ant) ,  to  use  in  his  discretion . "  The 
codicil  begins  with  these  words: 
*'This  is  Charles  O'Connor's  first 
codicil  to  his  last  will  and  testa- 
ment. This  instrument  made  and 
signed  April  28,  1884." 

John  C.  F.  OardneTy  for  applt. 

Albert  O.  McDonald,  for  respt. 

Held,  That  as  the  testator  mani- 
fested an  intent  that  the  will 
should  be  distinguished  from  the 
codicil,  the  will  speaks  from  its 
own  date  and  not  from  the  death 


NEW  YORK  WEEKLY  DIGEST. 


451 


of  the  testator,  2  Vesey  Sr.  243 ; 
19  L.  J.,  N.  8.,  63 ;  63  N.  Y.,  695  ; 
62  id.,  450;  that  the  release  of  per- 
sons "  named  in  this  will "  did  not 
include  those  named  in  the  codicil; 
that  the  naked  surrender  by  the 
testator  of  his  lien  on  the  defend- 
ant's books,  etc.,  carried  an  impli- 
cation of  the  purpose  on  his  part 
to  retain  the  debt. 

Judgment  of  General  Term, 
overruling  demurrer,  aflSrmed. 

Opinion  by  Finch  y  J.  All  con- 
•cur,  except  RapcUlOy  J.,  not 
voting. 


NEGLIGENCE.     EVIDENCE. 

N.  Y.  Supreme  Court.     General 
Term.    Fifth  Dept. 

Niles    Case,    respt^   v.    Prank 
Drew,  applt. 

Decided  Oct.,  1887. 

In  an  action  for  damages  caused  by  negli- 
gence resulting  from  a  collision  of  ves- 
sels, it  is  competent  to  prove  that  there 
were  means  and  facilities  known  to  those 
running  vessels  which  were  usual,  and 
and  which  would  enable  the  jury  to  find 
furnished  a  greater  degree  of  safety  to 
the  vessel  injured  than  the  means  used. 

Where  the  specific  objection  to  a  question 
is  that  the  foundation  had  not  been  laid 
for  the  question,  and  the  attention  of  the 
court  is  not  called  to  the  competency  of 
the  inquiry  in  the  form  it  is  put  to  the 
witness,  the  question  of  competency  is 
not  available  upon  appeal. 

A  mariner  as  a  witness  may  give  his  opin- 
ion based  upon  his  knowledge  obtained 
by  observation  of  the  distance  a  described 
light  might  be  seen  in  a  given  position 
by  a  person  in  another  given  position, 
when  free  from  obstruction,  but  the 
value  of  the  opinion  when  given  is  for 
the  jury  to  determine. 

An  almanac  as  such  is  not  evidence  of  the 
time  the  moon  rose  on  a  given  day;  yet 
the  court  wiU  take  judicial  notice  of  thft 


time  the  moon  rose  on  the  different  days 
of  the  year  as  of  all  other  events  in 
the  constant  and  immovable  course  of 
nature,  and  it  may  be  assumed  that  the 
court  in  admitting  the  almanac  as  evi- 
dence of  the  time  the  moon  rose  treated 
it  as  correctly  stating  the  time  on  the 
day  in  question,  and  admitted  it  for  the 
purpose  of  refreshing  the  memory  of  the 
jury,  and  in  such  view  it  is  competent. 
While  the  omission  of  plaintiff  to  have  on 
his  boat  the  light  prescribed  by  the  ordi- 
nance of  the  city  of  Buffalo  was  a  fact  for 
the  consideration  of  the  jury  on  the  ques- 
tion of  the  plaintiff's  negligence  it  did 
not  necessarily  establish  that  fact  for  the 
purpose  of  a  defense. 

Appeal  by  defendant  from  judg- 
ment of  County  Court  entered  on 
a  verdict. 

Action  to  recover  damages  al- 
leged to  have  been  sustained  by 
the  injury  to  plaintiff's  canal  boat 
occasioned  by  the  negligence  of 
defendant  in  running  his  steam 
barge  into  it,  in  Buffalo  harbor,  on 
Oct.  2,  1881,  for  which  plaintiff  re- 
covered $500.  On  the  night  in 
question  plaintiff's  canal  boat 
"Victor"  was  moored  in  the  har- 
bor at  Buffalo  in  Peck's  slip.  En- 
tering from  Buffalo  river  to  the 
slip  is  the  canal  known  as  Black- 
wess  canal.  Defendant's  propeller 
^*Lyon"  came  up  the  river  and  in 
turning  into  the  slip  the  propeller 
struck  plaintiff's  canal  boat  and 
did  the  injury  complained  of.  Evi- 
dence was  given  on  the  subject  of 
defendant's  negligence,  and  plain- 
tiff's contributory  negligence.  It 
appeared  that  defendant's  vessel 
was  proceeding  slowly  to  make 
the  turn  into  the  slip  and  the  bow 
of  it  extended  so  far  toward  the 
dock  that  it  struck  plaintiff's  boat 
lying  there  outside  and  almost 
abreast  of  two  other  canal  boats. 
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On  the  part  of  plaintiff  evidence 
was  offered  and  given  on  the  sub- 
ject of  the  use  of  a  tug  to  take  a 
vessel  into  and  through  the  slip, 
to  which  exceptions  were  taken 
by  defendant.  . 

Williams  &  Potter,  for  applt. 

J,  W.  Humphrey^  for  respt. 

Heldy  That  there  was  no  error 
in  these  rulings.  It  was  compe- 
tent to  prove  that  there  were 
means  and  facilities  known  to 
those  running  vessels  in  the  har- 
bor which  were  usual,  and  which 
would  enable  the  jury  to  find  fur- 
nished a  greater  degree  of  safety 
and  protection  to  boats  lying  in 
the  slip  than  would  attend  the 
omission  to  adopt  such  precaution- 
ary measures,  and  as  bearing  upon 
the  question  whether  it  was  negli- 
gence on  the  part  of  defendant  to 
proceed  without  availing  himself 
of  accessible  means  of  placing  the 
movements  of  his  vessel  more 
effectually  under  control. 

A  witness  was  asked  whether 
there  was  any  difficulty  in  running 
a  propeller  of  the  size  of  the 
*'Lyon"  headed  up  the  creek, 
when  properly  handled  either  with 
lines  or  tug,  into  the  slip  there  and 
avoiding  collision  with  one  of  the 
three  canal  boats  lying  abreast 
where  those  did,  ajid  was  permit- 
ted to  answer  that  he  thought  not. 

This  was  taken  subject  to  the  ob- 
jection and  exception  of  defendant. 

Held,  The  witness  was  an  expe- 
rienced mariner  and  familiar  with 
the  harbor,  yet  the  question  of  the 
competency  of  this  inquiry  in  the 
form  it  was  put  to  the  witness  is 
not  free  from  doubt,  as  it  may  be 
said  the  subject  involved  was  mat- 


ter for  the  conclusion  of  the  jury 
rather  than  for  the  opinion  of  the 
witness;  but  in  view  of  the  fact 
that  the  attention  of  the  court  was 
not  called  to  that  particular  objec- 
tion by  the  ground  upon  which  it 
was  made  we  think  it  is  not  avail- 
able to  defendant.  57  N.  Y.,  051; 
81  id.,  242;  63  Barb.,  261-S.  The 
specific  objection  was  that  the 
foundation  had  not  been  laid. 

There  was  evidence  on  the  part 
of  plaintiff  that  there  was  a  lighted 
lamp  at  the  window  and  inside  of 
the  cabin  of  his  canal  boat  so  situ- 
ated that  it  may  have  been  seen 
from  a  vessel  going  up  the  river 
and  before  reaching  the  slip;  that 
it  gave  a  good,  bright  light;  that 
there  was  nothing  in  the  way,  and 
that  it  might  have  been  seen  a 
quarter  of  a  mile  on  the  river  be- 
low the  place  where  the  boat  lay. 
After  this  evidence  had  been  given 
without    objection,    another  wit- 
ness was  asked  how  far  a  bright 
light  of  a  lamp  at  the  window  of  the 
cabin  of  plaintiff's  boat  could  be 
seen  by  a  person  on  the  pilot  house 
of  the  '  *  Lyon ''  coming  up  the  river; 
to  which  objection  was  made  that 
it  was  incompetent  and  immate- 
rial, and  not  a  matter  for  expert 
testimony.    The  witness  answered 
about  450  to  500  feet. 

Held,  The  evidence  is  of  a  fact 
derived  from  observation,  and  the 
conditions  being  the  same  in  all 
respects  the  distance  which  the 
light  could  be  seen  would  be  uni- 
form, as  its  effect  is  dependent 
upon  natural  causes  only.  We 
assume  that  the  statement  made 
by  the  witness  of  the  distance  the 
light  could  be  seen  was  based  upon 
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his  knowledge  obtained  from  his 
observation  as  a  mariner,  and  as 
such  was  competent  for  the  same 
reasons  that  aperson  who  has  given 
attention  to  the  movement  of  rail- 
road trains  may  give  his  opinion 
of  their  speed  on  occasions  when 
he  has  observed  their  progress. 
Without  the  aid  of  such  evidence 
the  jury  might  not  have  the  means 
of  intelligently  considering  the 
fact;  but  the  value,  when  given,  of 
the  opinion  is  always  for  the  jury 
to  determine.  The  objection  did 
not  go  to  the  competency  of  the 
witness,  but  to  the  character  of 
the  evidence  only. 

This  case  is  distinguished  from 
the  case  of  McKechnie  v.  Standish, 
6  W.  Dig.,  433.  In  that  case  the 
witness  was  asked  to  give  an  opin- 
ion based  on  his  knowledge  as  an 
astronomer  only,  merely  by  the 
application  of  science. 

The  time  of  the  collision  was 
about  midnight.  Plaintiff  offered 
and  put  in  evidence  that  portion 
of  Dr.  Jayne's  almanac  which  pur- 
ported to  show  the  time  of  the 
rising  of  the  moon  on  the  2d  day 
of  Oct.,  1881,  to  which  objection 
and  exception  were  taken. 

Held,  That  the  almanac  was  not 
competent  evidence  as  such  to 
prove  when  the  moon  rose  on  that 
or  any  day,  but  if  the  statement  in 
that  respect  was  correct  defendant 
could  not  have  been  prejudiced  by 
it.  Judicial  notice  will  be  taken 
of  the  time  the  moon  rises  and  sets 
on  the  several  days  of  the  year 
as  well  as  of  the  succession  of 
the  seasons,  the  difference  of  time 
in  different  longitudes,  and  the 
constant  and  immovable  course  of 


nature.  It  may  be  assumed  that 
the  court,  treating  the  almanag  as 
correctly  stating  the  time  when 
the  moon  rose  on  the  day  in  ques- 
tion, received  it  in  evidence  to  re- 
fresh the  memory  of  the  jury  on 
the  subject;  and  in  that  view  we 
think  it  was  competent.  47  Conn., 
179;  65  Md.,  11;     39  A.  m.,  414. 

That  the  court  properly  disposed 
of  the  motion  to  nonsuit  plaintiff 
on  the  ground  of  the  omission  of 
plaintiff  to  have  on  his  boat  the 
light  required  by  the  city  ordi- 
nance; for  while  this  omission  was 
a  fact  for  the  consideration  of  the 
jury  on  the  question  of  plaintiff's 
negligence,  it  did  not  necessarily 
establish  that  fact  for  the  purpose 
of  this  defense. 

Judgment  affirmed. 

Opinion  by  Bradley j  J.;  Smithy 
P.J.y  and  Barker,  J.,  concur. 


BILL  OF  PARTICULARS. 
SLANDER. 

N.  Y.  Supreme  Court.    General 
Term.    I'irst  Dept. 
Simon    Goldsmith,     respt.,    v. 

Charles    Glatz,  applt. 
Decided  Oct.  26,  1887. 

In  an  action  to  recover  damages  for  false 
representations  made  by  plaintiff  con- 
cerning plaintiff  where  the  complaint 
charges  that  such  representations  were 
made  to  an  association  and  plaintiff  was 
thereby  prevented  from  obtaining  em- 
ployment defendant  is  entitled  to  a  bill 
of  particulars,  stating  the  time  and  place 
and  the  persons  to  whom  the  representa- 
tions were  made  and  the  persons  who 
were  thereby  induced  to  refuse  employ- 
ment to  plaintiff. 

Appeal  from  order  denying  mo- 
tion for  a  bill  of  particulars. 
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Action  on  an  express  promise  to 
pay  a  sum  of  money  to  plaintiff. 
The  complaint  alleged  that  plain- 
tiff was  in  the  employ  of  defend- 
ant, who  was  a  member  of  the 
national  association  of  jobbers  in 
American  watches,  one  of  whose 
by-laws  provided  that  its  members 
would  not  employ  any  salesman 
who  had  been  dismissed  by  any 
jobber  for  a  violation  of  its  by- 
laws; that  defendant  falsely  rep- 
resented to  said  asso(3iation  that 
plaintiff  had  sold  goods  to  cus- 
tomers in  violation  of  instructions 
and  dismissed  plaintiff,  thereby 
preventing  him  from  obtaining 
employment ;  that  he  made  a 
charge  against  defendant  for  the 
loss  and  damage  caused  thereby, 
and  that  defendant  to  compromise 
said  claim  made  the  promise  in  suit. 

The  answer  alleged  no  consid- 
eration; that  the  claim  had  no 
foundation  and  denied  that  he 
made  the  promise  in  compromise 
of  said  claim. 

Defendant  moved  for  a  bill  of 
particulars  of  the  time  when,  place 
where  and  persons  to  whom  plain- 
tiff expected  to  prove  the  repre- 
sentations were  made,  and  the 
names  of  the  persons  he  intended 
to  prove  were  induced  by  said  rep- 
resentations not  to  employ  him. 
The  motion  was  denied. 

A.  Gilhooly,  for  applt. 

C.  H,  Machin,  for  respt. 

Held,  Error.  The  allegations  in 
this  case  are  of  the  most  general 
character,  and  as  a  consequence 
thereof  defendant  is  utterly  in  ig- 
norance as  to  the  particular  facts 
which  plaintiff  may  prove  on  the 
trial.     In  order   that   defendant 


may  properly  prepare  for  trial  it 
is  necessary  that  he  should  know 
the  times  when,  the  places  where 
and  the  names  of  the  persons  to 
whom  the  alleged  words  were 
spoken.  It  is  also  necessary  that 
he  should  know  the  names  of  the 
persons  who  by  reason  of  such 
alleged  representations  were  in- 
duced to  refuse  plaintiff  employ- 
ment. 

Order  reversed,  with  costs,  and 
motion  granted. 

Opinion  per  curiam. 


FALSE  REPRESENTATIONS. 
DAMAGES. 

N.  Y.  Supreme  Coubt.    General 
Term.    TmRD  Dept. 
George  H.  Cross,  reqjf.,  v.  John 

H.  Divine,  applt 
Decided  Nov.,  1887. 

Where  defendant  sold  premises  to  plaintiff 
upon  which  there  was  a  valid  mortgage, 
of  which  fact  plaintiff  was  ignorant. 
Held,  That  the  latter  could  maintain  an 
action  for  false  representations  in  the 
sale.  The  measure  of  damages  would  be 
the  amount  of  the  mortgage  and  interest 

Action  to  recover  damages  for 
fraudulent  representations  in  the 
sale  of  real  estate.  In  April,  1878, 
plaintiff  purchased  certain  real  es- 
tate of  defendant  who  represented 
the  property  to  be  clear.  The 
price  was  $800.  In  fact  there  was 
a  mortgage  upon  it  for  $250.  Up 
to  1882  defendant  paid  the  mort- 
gage and  interest.  In  1886  plain- 
tiff first  became  aware  of  its  exist- 
ence, when  it  was  presented  to 
him  for  payment.  Plaintiff  recov- 
ered judgment. 

T.  A.  Read,  for  applt. 

W.  W.  Smithy  for  respt. 
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Hddy  That  the  recovery  was 
right.  In  Krum  v.  Beach,  96  N. 
Y.,  898,  it  is  said  that  such  an  ac- 
tion may  be  maintained  whether 
the  representations  be  as  to  the 
title  or  as  to  matters  collateral; 
the  measure  of  damages  is  full  in- 
demnity, and  that  is  the  difference 
between  the  value  of  the  thing 
sold  and  what  it  should  be  accord- 
ing to  the  representations.  Prop- 
erty covered  by  a  mortgage  is 
worth  less  by  the  amount  of  the 
mortgage  except  in  the  case  where 
the  mortgage  exceeded  the  value 
of  the  land.  Of  this  latter  condi- 
tion there  is  no  proof.  There  was 
no  error  in  refusing  to  allow  de- 
fendant to  prove  that  he  was  well 
off  and  doing  a  large  business  when 
he  sold  the  premises. 

Judgment  affirmed. 

Opinion  by  Learned^  P.J.;  Wil- 
Hams,  J.,  concurs. 


FRAUD.    TRUSTS. 
N.  Y.  Supreme  Court.    General 
Term.    Thhu)  Dept. 
Mariah  C.  Hubbard,  respt.j  v. 
Aurelius  S.   Sharp,  exr.,   et  al., 
applts. 
Decided  Nov.,  1887. 

A  parol  agreement  of  the  grantor  upon  a 
oonvejance  of  land  that  he  will  hold  the 
same  for  the  benefit  of  the  grantor  and 
reconvej  upon  request  is  void  under  2  R. 
S.,  185,  g  6,  and  in  the  absence  of  fraud 
the  grantor  is  without  relief. 

Appeal  from  judgment  for 
plaintiff  on  a  report  of  a  referee. 

Plaintiff  on  Feb.  23,  1876,  owned 
a  house  and  lot  which  she  then 
conveyed  to  E.  M.  Sparks  who  on 
the.  same  day  conveyed  to  G.  A. 
Hubbard.     He  on  Nov.  8,   1876, 


conveyed  to  S.  E.  Calkins  who 
Oct.  7,  1880,  conveyed  to  H.  M. 
BuUard  and  she  on  Feb.  11,  1882, 
conveyed  to  Fida  C.  Sharp.  She 
was  the  wife  of  the  defendant 
Sharp.  She  died  April  7,  1885, 
and  left  a  will  appointing  her  hus- 
band executor  with  power  of  sale 
and  leaving  her  property  in  trust 
for  him  and  for  her  son  to  be 
divided  equally  between  them 
when  the  son  reached  majority. 
There  was  no  consideration  for 
any  of  the  conveyances.  They 
were  made,  as  plaintiff  claims,  to 
defraud  creditors  and  as  defend- 
ant claims  for  family  reasons. 
Their  purpose  was  that  the  grantee 
in  each  case  should  hold  the  prop- 
erty for  plaintiff's  benefit.  There 
was  no  written  declaration  of 
trust.  No  fraud  is  shown.  The 
deed  was  made  on  plaintiff's  re- 
quest. No  grantee  ever  paid  any 
thing  except  that  H.  M.  BuUard 
paid  off  a  mortgage  of  $1,750,  and 
when  she  deeded  to  Fida  C.  Sharp 
the  latter  gave  her  a  bond  and 
mortgage  on  the  premises  for  the 
same  amount,  which  is  unpaid. 
Fida  C.  Sharp  accounted  to  plain- 
tiff for  the  rents  and  her  husband 
has  made  some  payments  thereon. 
The  referee  found  that  Fida  0. 
Sharp  took  the  title  under  an 
agreement  to  hold  the  same  for 
plaintiff's  benefit  and  to  convey 
the  same  to  her  upon  request. 
This  agreement  was  by  parol. 

Frank  S.  Black,  for  applt. 

John  Cadman  and  N.A.  Calkins^ 
for  respt. 

Heldy  The  parol  agreement  was 
void.  2  R.  S.,  135,  §  6.  The  dec-, 
laration  of  trust  must  be  in  writ- 
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ing  subscribed  by  the  party  de- 
claring the  same.  44  N.  Y.,  166  ; 
66  id.,  227;  45  id.,  589  :  20  id.,  39  ; 
DS  id.,  56  ;  14  Hun,  280.  No 
fraud  is  shown  or  alleged.  Plain- 
tiff acted  of  her  own  free  will  and 
nothing  was  omitted  from  the 
deeds  which  she  wished  inserted. 

Judgment  reversed. 

Opinion  by  Landon,  J,;  Learn- 
edy  P.J.y  and  Williams^  J.,  concur. 


DEPOSITIONS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 
John  F.  Carr,  respt.,  v.  John  G. 

Risher,  applt. 
Decided  Oct.  26,  1887. 

In  an  action  to  enforce  the  liability  of  a 
trustee  of  a  corporation  for  failure  to  file 
a  report  where  the  cause  of  action  arose 
many  years  before  the  commencement  of 
the  action  and  all  the  parties  from  whom 
defendant  could  procure  information  are 
dead,  he  may  be  aUowed  to  examine  the 
plaintiff  before  trial  as  to  the  manner  in 
which  he  became  the  owner  of  the  claim 
on  which  the  action  is  founded. 

Appeal  from  order  vacating  or- 
der for  examination  of  plaintiff. 

Action  to  recover  the  value  of 
certain  bonds  of  a  corporation 
which  plaintiff  claimed  to  have 
purchased  before  maturity,  and 
which  he  claims  to  collect  of  de- 
fendant, who  was  a  trustee  of  said 
corporation,  on  the  ground  of  fail- 
ure to  file  the  annual  report  in 
1867.  The  bonds  were  issued  to  one 
W.  in  1865  and  were  due  in  1868. 
This  action  was  commenced  in  1886. 
Defense,  the  statute  of  limitations 
of  this  State  and  Pennsylvania. 

On  an  affidavit  showing  that  the 
cause  of  action  accrued  nearly 
twenty  years   ago ;    that  all  the 


trustees  of  the  company,  except 
one  who  lives  in  Chicago,  are  dead; 
that  the  books  of  the  company  are 
lost;  that  the  company  was  wound 
up  in  1870  and  the  bonds  agreed  to 
be  canceled  and  the  property  deliv- 
ered to  the  vendors ;  that  at  least  ten 
of  the  bonds  in  suit  were  probably 
never  negotiated ;  and  that  plain- 
tiff's testimony  was  material  and 
necessary  to  enable  defendant  to 
prepare  for  trial,  defendant  ob- 
tained an  order  to  examine  plain- 
tiff. The  order  was  subsequently 
vacated. 

E.  P.  Wheeler y  for  applt. 

J,  H.  V.  Arnold,  for  respt. . 

Heldy  Error.  The  claim  in  this 
action  being  stale,  having  arisen 
more  than  twenty  years  prior  to 
the  commencement  of  the  action, 
and  all  the  parties  being  dead  from 
whom  defendant  might  procure  the 
necessary  information  to  enable 
him  to  prepare  for  trial,  it  is  proper 
that  he  should  be  allowed  to  ex- 
amine plaintiff  on  the  subject  of 
the  manner  in  which  he  became  the 
owner  of  the  bonds  which  formed 
the  foundation  of  the  cause  of  ac- 
tion mentioned  in  the  complaint 
and  of  the  bona  fides  of  such  owner- 
ship. Such  an  examination  would 
not  be,  in  view  of  the  peculiar  cir- 
cumstances of  the  case,  a  fishing 
examination,  but  would  only  fur- 
nish defendant  with  information 
of  facts  which  it  would  be  impossi- 
ble for  him  to  establish  in  any  other 
way.  To  this  extent  defendant 
should  have  been  allowed  to  exam- 
ine plaintiff  as  a  witness  before  trial. 

Order  reversed  and  order  entered 
allowing  examination. 

Opinion  per  curiam. 
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CONTRACT.     DEED. 
N.  Y.  Court   of  Appeaus. 
Hodge,  exr.,  et  al.,  applts.^  v. 
Sloan,  respt 
Decided  Oct.  28, 1887. 

One  N.  ovrned  land  contaiDing  deposits  of 
building  sand,  the  sale  of  which  consti- 
tuted his  business.  He  sold  a  part  of  the 
land  to  8.  by  deed  containing  a  covenant 
that  S.  would  not  sell  any  sand  from  the 
land.  Hdd,  That  the  covenant  was  good 
between  the  parties  and  bound  in  equity 
whoever  took  the  title  with  notice  of  such 
covenant,  although  not  contained  in  the 
subsequent  deeds,  and  that  an  action 
would  lie  to  restrain  such  sale. 

This  action  was  brought  to  re- 
strain defendant  from  selling  sand 
taken  from  lands  which  had  been 
conveyed  by  N.,  plaintiff's  testa- 
tor. It  appeared  that  N.  in  May, 
1868,  owned  about  forty  acres  of 
land  which  contained  deposits  of 
building  sand,  the  sale  of  which 
constituted  his  only  business.  S., 
defendant's  grantor,  applied  to 
purchase  about  a  half  acre,  but 
N.  declined  to  sell,  on  the  ground 
that  by  such  sale  he  would  be 
injuring  his  business.  S.  agreed 
to  make  the  purchase,  stipulating 
not  to  sell  any  sand  from  said  half 
acre,  and  N.  executed  a  written 
contract  of  sale,  which  contained 
a  covenant  to  that  effect.  N. 
conveyed  the  land  to  S.  by  a 
warranty  deed,  which  contained  a 
covenant  that  S.  would  not  sell 
any  sand  from  the  land.  S.  sub- 
sequently conveyed  the  said  land 
to  his  son,  the  defendant,  the  deed 
containing  no  exception,  reserva- 
tion or  condition,  and  no  reference 
to  the  covenant  in  the  deed  from 
N.  The  defendant,  before  and  at 
the  time  of  taking  his  deed,  had 
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full  knowledge  of  such  covenant 
and  that  it  was  contained  in  the 
deed  to  his  grantor.  He  entered 
upon  the  premises  conveyed  to 
him  and  sold  sand  therefrom,  and 
upon  being  remonstrated  with  by 
N.  declared  that  he  would  continue 
to  sell  sand  notwithstanding  the 
covenant  in  the  deed  to  his  grantor. 

D.  S.  Morrelj  for  applts. 

H.  L.  Htiston^  tot  respt. 

Held^  That  this  action  could  be 
maintained. 

A  covenant  in  restraint  of  trade 
is  valid  if  it  imposes  no  restriction 
upon  one  party  which  is  not  bene- 
ficial to  the  other  and  was 'induced 
by  a  consideration  which  made  it 
reasonable  for  the  parties  to  enter 
into  it,  or  if  it  was  a  proper  and 
useful  contract,  or  such  as  could 
not  be  disregarded  without  injury 
to  a  fair  contractor.  21  Wend., 
157;  1  P.  Waiiams,  181;  106  N.  T., 
473. 

Also  heldy  That  the  contract 
between  N.  and  defendant's 
grantor  was  good  between  them, 
and  it  should  in  equity  bind  who- 
ever takes  title  with  notice  of  such 
covenant;  it  is  not  necessary  that 
the  covenant  should  be  one  techni- 
cally attaching  to  and  concerning 
the  land  and  so  iiinning  with  the 
title ;  it  is  enough  that  the  pur- 
chaser had  notice  of  it.  11  Beav., 
571;  2  Phillips,  774;  26  N.  Y.,  105; 
70  id.,  440;  L.  R,  9  Eq.  C,  678;  6 
Allen,  344;  48  N.  H.,  475;  L.  R.,  6 
Eq.  C.  252;  1  H.  &  Q.  Ch.  R,  105; 
L.  R,  2  Q.  B.  Div.,  409;  L.  R.,  2  Ch. 
Div.,  576. 

Brewer  v.  Marshall,  4  C.  E. 
Green,  N.  J.,  Eq.,  537,  distin- 
tinguished. 
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Judgment  of  General  Term, 
affirming  judgment  for  defendant, 
reversed,  and  new  trial  granted. 

Opinion  by  Danforthj  J.  All 
concur,  except  Pechham^  J.j  not 
voting,  and  Andrews  and  Earl^ 
JJ.,  dissenting  on  the  ground  that 
the  covenant  was  a  personal  one. 


MARRIAGE.    EVIDENCE. 

N.  Y.  Supreme  Court.     General 
Term.     Fifth  Dept. 

Nellie  B.  Wilcox,  respt.,  v.  Fred 
P.  Wilcox  et  al.,  applts. 

Decided  Oct.,  1887. 

To  oonstitute  matrimonial  cohabitation,  the 
manner  in  which  the  parties  are  living 
together  must  be  such  as  to  fairly  repre- 
sent such  relation,  but  the  fact  that  the 
man  kept  rooms  in  his  own  house  which 
he  occupied  a  portion  of  the  time,  and 
awaj  from  the  residence  of  the  woman 
is  a  circumstance  bearing  upon  the  situ- 
ation, but  not  necessarily  inconsistent 
with  matrimonial  cohabitation. 

The  fact  when  found  of  a  contract  and 
formal  ceremony  attending  it  is  signifi- 
cant of  the  then  purpose  of  the  man  and 
woman  to  assume  the  relation  of  husband 
wife  to  each  other  and  goes  to  character- 
ize their  association  following  it  as  law- 
ful  and  marital  if  it  takes  the  character 
of  cohabitation,  and  may  not  in  the  judg- 
ment of  the  jury  require  so  much  by  the 
way  of  appearances,  reputation  and  pub- 
licity as  would  be  deemed  necessary  to 
produce  the  inference  of  a  contract  of 
marriage  when  no  other  evidence  of  it 
than  cohabitation  is  made  to  appear. 

When  a  marriage  is  void  by  the  laws  of 
the  place  where  celebrated,  when  entered 
into  between  citizens  of  our  country  when 
celebrated  according  to  the  laws  of  their 
domicile,  while  in  another  country,  such 
marriage  may  be  treated  as  contract  to 
marry  per  verba  de  preaenti  and  treated 
as  valid  when  followed  by  cohabitation, 
by  reason  of  such  cohabitation. 

Photographs,  shown  to  be  likenesses  of  the 
person  they  purport  to  represent  may  be 


shown  witnesses,  for  the  purpose  of  iden- 
tifying the  person  whose  likeness  they 
may  purport  to  be,  although  not  taken 
from  the  original  negative. 

A  judgment  record  of  another  State  where 
it  does  not  appear  that  the  court  had  ju- 
risdiction over  the  defendant  is  not  an  ad- 
judication for  any  purpose,  and  the  plain- 
tiff in  such  proceeding  is  not  oonidnded 
thereby. 

The  presumption  of  innocence  and  freedom 
from  purposes  and  conduct  immoral  ap- 
plies in  civil  as  well  as  in  criminal  cases, 
and  satisfactory  evidence  is  required  to 
establish  the  contrary;  and  when  in  the 
judgment  of  the  jury  the  evidence  is  in 
equUibrio  the  imputation  is  not  estab- 
lished. 

Appeal  from  judgment  entered 
upon  verdict  and  from  order  deny- 
ing motion  for  new  trial. 

Plaintiff  alleges  that  she  is  the 
widow  of  Otis  H.Wilcox,  deceased, 
and  brings  this  action  for  dower 
in  certain  premises  of  which  he 
died  seized.  Defendant  Wilcox  is 
his  heii*  and  devisee,  and  with  the 
other  defendants  in  the  possession 
of  the  premises.  The  question 
presented  and  litigated  at  the  trial 
was  whether  plaintiff  became  the 
wife  of  Otis  N.  Wilcox  or  not  and 
was  his  widow.  She  was  married 
to  Edward  Blackford  in  1866  and 
they  lived  together  in  the  city  of 
Eocbester  until  the  year  1876, 
when  he  left  and  has  not  since  re- 
turned, and  there  was  evidence 
tending  to  prove  that  he  so  went 
away  in  April,  1876,  and  that  she 
has  not  since  known  him  to  be 
alive.  There  is  also  some  evidence 
to  the  effect  that  as  early  as  1877 
relations  friendly  and  somewhat 
intimate  existed  between  her  and 
Wilcox,  who  was  a  widower,  also 
residing  in  the  city  of  Rochester, 
and  that  such  relations  continued 


NEW  YORK  WEEKLY  DIGEST. 


459 


thereafter.     He  died  on  July  5, 
1883.    Her  place  of  residence  was 
on  East  avenue  where  she  resided 
until  the  spring  of  1881,  when  she 
rented  a  house  on  Monroe  avenue 
opposite  to  that  of  Wilcox,  and 
continued  to  reside  there  except  a 
portion  of  the  time,  when  she  was 
in    Cleveland,     Ohio,    until    the 
spring  of  1882,  when  she  returned 
to  her  residence  on  East  avenue. 
In  the  spring  of  1881  they  went 
together  to  Montreal^  and  it  is  con- 
tended on  the  part  of  plaintiff  that 
a  deremonial   marriage   between 
them  was  had  on*  board  of  the 
steamship  Toronto,  then  lying  at 
the  wharf  at  that  port.    In  sup- 
port of  that,  the  evidence  of  the 
captain,  steward  and  second  engi- 
neer of  the  ship  is  produced  to  the 
effect  that  on  July  25  three  per- 
sons,  two   men    and   a   woman, 
came  on  board  the  vessel,  and  by 
permission  of  the  captain  and  his 
direction   to    the    steward    were 
shown  through  it;  that  one  of  the 
persons  had  the  dress  and  appear- 
ance of  a  clergyman  of  the  Church 
of    England,    and  when   in   the 
saloon  of  the  ship  the  gentleman 
of   the   clerical   appearance   per- 
formed a  marriage  ceremony  by 
which  this  other  gentleman  and 
the  lady  were  apparently  married; 
that  although   the   steward   and 
second  engineer  were  not  in  the 
saloon  at  the  time,  they  were  at 
the   entrance  and  saw  what  oc- 
curred, and  heard  a  portion  of  the 
service;  that  the  person  of  clerical 
appearance  had  what  appeared  to 
be   a  pocket   prayer   book   from 
which  he  read;  that  the  other  two 
persons  who  stood  in  front  of  him 


were  respectively  asked  if  they 
would  take  the  other  for  husband 
and  wife  and  answered  in  the  af- 
firmative, and  the  man  placed  a 
ring  on  the  finger  of  the  lady. 
These  two  witnesses  testify  that 
plaintiff  was  the  woman,  and  on 
being  shown  the  photograph  of 
Wilcox,  that  they  recognized  that 
as  the  portrait  of  the  man  to  whom 
she  was  married  on  that  occasion. 
The  persons  were  all  strangers, 
and  they  had  no  means  of  knowl- 
edge that  the  person  was  a  clergy- 
man further  than  his  appearance 
and  dress. 

Theodore  Bacoriy  for  applt. 

Quincy  Van  VoorhiSy  for  respt. 

Heldy  That  such  marriage  was 
void  by  the  laws  of  Lower  Canada 
where  the  marriage  ceremony  was 
performed,  because  plaintiff  had 
already  been  previously  married 
to  another,  who  does  not  by  the 
evidence  appear  to  have  been  not 
then  living.  But  assuming  that 
plaintiff  then  had  not  for  five 
years  known  him  to  be  living  she' 
could  contract  a  marriage  lawful 
in  this  State,  and  it  would  remain 
valid  until  its  nullity  should  be  ju- 
dicially declared.  2  R.  S.,  139,  § 
6.  •  As  a  rule  the  law  of  the  place 
where  the  marriage  is  celebrated 
governs,  and  if  lawful  there  is 
valid  everywhere,  and  if  void 
there  is  void  everywhere,  but  that 
rule  has  its  qualifications  and  per- 
haps exceptions,  which  go  to  sup- 
port a  marriage  contract  and  rela- 
tion in  so  far,  that  as  between  cit- 
izens of  one  country  while  in 
another  a  marriage  may  be  cele- 
brated according  to  the  laws  of  the 
domicile,  although  not  celebrated 
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in  the  manner  required  by  the  law 
of  the  place  where  celebrated,  and 
may  be  treated  as  a  contract  to 
marry  per  verba  de  presenti  and 
treated  as  valid  when  followed  by 
•cohabitation,  and  by  reason  of 
such  cohabitation. 

Hence  in  view  of  the  domiciliary 
relation  to  the  parties  to  this  State 
this  agreement  made  in  Canada  to 
take  each  other  as  husband  and 
wife  might  characterize  it  as  con- 
nubial, cohabitation  in  good  faith 
folio  wing  it  and  with  it  effectual  to 
constitute  the  marriage  relation. 
Substantially  those  propositions 
were  submitted  to  the  jury  and  by 
them  found  in  the  affirmative, 
and  the  evidence  permitted  their 
finding. 

That  while  there  does  not  ap- 
pear to  have  been  any  public  an- 
nouncement that  they,  had  been 
married  or  had  assumed  such  re- 
lations, Wilcox  retained  rooms  in 
his  own  house,  though  there  was 
evidence  that  he  was  frequently 
and  at  times  daily  at  the  house 
where  plaintiff  with  her  children 
resided,  and  spent  considerable 
time  and  especially  evenings  there, 
sat  at  the  head  of  her  table  and 
waited  on  the  company  and  ^as 
much  at  home,  but  whether  he 
did  or  did  not  usually  or  occasion- 
ally stay  at  plaintiff's  house  during 
the  night  does  not  appear,  but 
there  is  evidence  that  on  one  occa- 
sion in  the  evening  he  went  into 
her  bedroom,  and  some  evidence 
of  circumstances  tending  to  prove 
intimacy  between  them  morally 
consistent  only  with  maiital  rela- 
tions. There  was  also  evidence  of 
declarations  made  by  her  after  her 


return  from  Montreal,  denying 
her  marriage,  which  were  contra- 
dicted by  her,  then  her  letters 
written  him  from  Cleveland,  Ohio, 
and  the  manner  she  addressed  them 
to  him  and  signed  them  do  not 
appear  very  demonstrative  of  the 
matrimonial  relation,  nor  did  her 
omission  to  announce  such  relation 
in  support  of  her  attempt  and 
right  to  visit  him  the  last  days  of 
his  life  at  the  hospital.  But  the 
jury  may  have  found  reasons  for 
these  things,  or  deemed  them  sub- 
ordinate to  other  and  controlling 
considerations!  It  was  their 
province  and  right  to  measure  the 
credibility  of  witnesses  and  weigh 
the  force  of  the  evidence  so  far  as 
it  was  in  conflict.  The  evidence 
was  sufficient  to  submit  the  ques- 
tion to  the  jury. 

That  the  general  definition  of 
*'  matrimonial  cohabitation"  is  the 
living  together  of  a  man  and 
woman  ordinarily  as  husband  and 
wife.  1  Bish.,  §  7Y7;  75  Penn. 
St.,  207;  71  N.  Y.,  137.  This  does 
not  ordinarily  i-equire  an  an- 
nouncement further  than  is  given 
by  the  appearances  of  the  purpose 
of  the  parties.  There  must  be  suf- 
ficient to  fairly  represent  such  re- 
lation by  the  manner  in  which  the 
parties  are  living  together.  The 
fact  that  Wilcox  kept  rooms  in  his 
own  house  which  he  occupied  a 
portion  of  the  time  at  least  is  a 
circumstance  bearing  upon  the 
question  of  cohabitation,  but  is  not 
necessarily  inconsistent  with  it. 
88  N.  Y.,  546.  The  fact  when 
found  of  the  contract  entered  into 
and  formal  ceremony  attending  it 
as  testified  to  by  the  witnesses  is 
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significant  of  the  then  purpose  of 
plaintiff  and  Wilcox  to  assume 
the  relation  of  husband  and  wife 
to  each  other,  and  goes  to  charac- 
terize their  association  following 
it  as  lawful  and  marital  if  it  takes 
the  character  of  cohabitation,  and 
may  not  in  the  judgment  of  the 
jury  require  so  much  by  way  of  its 
reputation  and  publicity  as  would 
be  deemed  necessary  to  produce 
the  inference  of  a  contract  of  mar- 
riage when  no  other  evidence  of  it 
other  than  cohabitation  is  made 
to  appear. 

The  photographs  were  not  orig- 
inal ones  taken  from  the  negative, 
but  were  copies  taken  by  a  pho- 
tographer from  the  original.  They 
were  recognized  by  witnesses  well 
acquainted  with  Wilcox  in  his 
lifetime  as  likenesses  or  portraits 
of  him. 

Heldj  That  it  was  competent  to 
permit  them  to  refer  to  the  pho- 
tographs and  testify  whether  or 
not  they  saw  in  them  the  likeness 
of  the  person  they  saw  there.  The 
fact  that  they  were  taken  from 
the  originals,  and  therefore  copies 
only,  may  not  and  it  seems  did 
not  materially  impair  their  repre- 
sentation of  the  appearance  and 
likeness  of  Wilcox.    82  N.  Y.,  50. 

In  the  fall  of  1881  plaintiff  com- 
menced an  action  or  proceeding  in 
the  Court  of  Common  Pleas  of 
Cuyahoga  County  in  the  State  of 
Ohio  against  her  husband,  Edward 
Blackford,  for  a  divorce  which  re- 
sulted in  a  decree  to  that  effect 
Jan.  21, 1882.  And  in  an  affidavit 
made  by  her  in  that  proceeding  it 
is  stated  'Hhat  she  has  not  been 
able  to  learn  his  whereabouts  or 


residence  and  only  learned  that  lie 
was  in  the  city  of  Philadelphia, 
Peun.,  in  the  fall  of  1876."  That 
was  within  five  years  of  the  Mon- 
treal marriage  ceremony.  She 
had  testified  on  the  trial  that  he 
had  absented  himself  in  April, 
1876,  and  had  not  since  been  heard 
of  by  her.  After  the  judgment 
roll  was  put  in  evidence  she  fur- 
ther testified  that  she  did  not 
make  the  statement  in  the  affida- 
vit, and  did  not  know  that  it  was 
in  the  affidavit;  to  this  evidence 
exception  was  taken  and  it  is  con- 
tended this  was  error,  also  that 
the  judgment  record  was  conclu- 
sive evidence  that  plaintiff  re- 
mained the  wife  of  Blackford 
until  the  time  of  the  entry  of  the 
decree  of  divorce. 

Heldy  That  the  record  did  not 
conclude  her  in  respect  to  the  fact 
stated  in  the  affidavit,  nor  does 
the  record,  so  far  as  appears,  have 
the  effect  of  an  adjudication  for 
any  purpose.  Blackford  was  not 
served  personally  nor  did  he  ap- 
pear in  the  proceeding,  and  there 
is  no  evidence  he  was  ever  in  the 
State  of  Ohio.  76  N.  Y.,  78;  101 
id.,  23. 

Several  letters  of  plaintiff  to 
Wilcox  commencing  in  1880  and 
the  spring  of  1881  while  she  was 
in  Cleveland  were  put  in  evidence 
from  which  the  defense  claimed 
that  the  relation  between  them 
was  not  matrimonial  but  mere- 
tricious in  its  purpose  and  effect. 
Upon  that  subject  the  court 
charged  the  jury  that  *^if  these 
letters  can  reasonably  bear  the 
interpretation  of  innocence,  can 
fairly  bear  the  interpretation  of  an 
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affectionate  disposition  existing 
between  them  and  not  an  immoral 
connection  it  is  your  duty  to  ad- 
duce that  result  from  them/'  To 
this  charge  counsel  for  defendant 
excepted. 

Held,  That  it  cannot  be  said  that 
the  character  of  the  relations, 
whether  innocent  or  immoral,  be- 
tween plaintiff  and  Wilcox  prior 
and  up  to  July,  1881,  was  not  an 
important  element  for  the  consid- 
eration of  the  jury  upon  the  main 
question  of  fact  submitted  to  them 
for  their  determination  as  bearing 
upon  the  credibility  of  evidence 
given,  and  the  facts  which  it 
tended  to  prove  and  the  infei-ences 
derivable  from  it.  Relations 
which  are  meretricious  cannot 
ripen  into  connubial  relations,  but 
are  characterized  as  immoral  until 
a  change  of  purpose  is  in  some 
way  manifested.  The  presump- 
tion of  innocence  and  of  freedom 
from  purposes  and  conduct  im- 
moral applies  in  civil  as  well  as 
criminal  cases,  and  satisfactory 
evidence  is  required  to  establish 
the  contrary ;  and  when  in  the 
judgment  of  the  jury  the  evidence 
is  in  equilihrio  the  imputation  is 
not  established.  1  Hill,  270;  71 
N.  Y.,  187.  This  presumption  is 
evidence  only,  and  has  its  control- 
ing  effect  as  such  until  overcome 
by  other  evidence.  When  the 
jury  can  fairly  and  reasonably 
construe  the  evidence  so  as  to  pro- 
tect a  party  against  charges  of 
misconduct  it  may  be  a  proper 
thing  for  them  to  do  so,  but  whea 
it  may  in  their  judgment  reason- 
ably be  construed  the  other  way 
as  well,  it  becomes  a  matter  for 


them  alone  to  determine  which  di- 
rection they  shall  give  to  it,  rather 
than  a  duty  imposed  by  law  to 
find  the  fact  in  a  particular  way. 
The  letters  referred  to  furnish 
some  evidence  upon  the  question 
suggested  in  the  charge  the  deter- 
mination of  which  involved  the 
consideration  of  their  meaning 
and  import,  and  it  is  not  clear  that 
they  would  not  be  construed  either 
way  in  that  respect  in  view  of  the 
evidence;  and  being  so  it  was  for 
the  jury  to  give  such  effect  to 
them  as  in  their  judgment  the 
weight  of  the  evidence  as  viewed 
by  them  fairly  required.  It  seems 
that  this  instruction  and  direction 
was  an  invasion  of  the  province  of 
the  jury,  which  in  view  of  the  con- 
flict of  evidence  upon  which  the 
findings  of  the  main  fact  of  the  is- 
sue defended  cannot  be  disre- 
garded. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Bradley,  J.;  Smith, 
P.J.,  and  Haight,  J.,  concur. 


NUISANCE. 

N.  Y.  Court  op  Appeals. 

Callanan  et  al.,  respts.,  v.  Gil- 
man,  applt. 

Decided  Nov.  29,  1887. 

It  is  not  Bofficient  that  obstmctioiiB  in  a 
street  are  neoeesary  with  reference  to  the 
business  of  him  who  creates  and  main- 
tains them,  but  they  must  also  be  rea- 
sonable with  reference  to  the  public. 

The  defendant,  however,  should  not  be  re- 
strained entirely  from  using  such  ob- 
structions, but  only  from  unnecessarily 
or  unreasonably  obstructing  the  passage 
of  the  public  along  the  sidewalk. 

Modifying  S.  C,  22  W.  Dig.,  108. 
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This  action  was  brought  to  en- 
join defendant  from  obstructing 
the  sidewalk.  It  appeared  that 
plaintiffs  and  defendant  are  exten- 
sive  wholesale  and  retail  grocers 
on  the  south  side  of  Vesey  street 
in  New  York  City,  and  a  large 
portion  of  plaintiffs'  customers  in 
reaching  their  store  were  obliged 
to  pass  in  front  of  defendant's 
store.  Ooods  were  taken  to  and 
from  defendant's  store  by  means 
of  trucks  loaded  in  the  street.  The 
trucks  were  plaoed  in  the  street 
adjoining  the  sidewalk  and  then  a 
bridge  made  of  two  skids  planked 
over,  three  feet  wide  and  fifteen 
feet  long,  with  side  pieces  three 
and  one-half  inches  high,  was 
placed  over  the  sidewalk,  with  one 
end  resting  upon  defendant's  stoop, 
and  the  other  upon  a  wooden  horse 
outside  the  sidewalk  near  the  truck 
to  be  loaded.  This  bridge  was 
about  one  foot  above  the  sidewalk 
at  the  inner  end,  and  about  twenty 
inches  above  at  the  outer  end. 
This  bridge  was  usually  removed 
when  not  in  use,  but  it  was  some- 
times permitted  to  remain  in  posi- 
tion when  not  in  use  for  ten  or 
fifteen  minutes,  and  when  in  use 
sometimes  from  one  to  two  hours. 
The  court  found  that  the  bridge 
thus  remained  in  position  from 
four  to  five  hours  each  business 
day  between  9  a.  m.  and  5  p.  m., 
and  that  they  obstructed*  the  side- 
walk the  greater  part  of  every 
business  day. 

John  E.  Parsons  and  Edwin  M. 
Wrighty  for  respts. 

Henry  Schmidt,  for  applt. 

Hdd,  That  defendant  was  guilty 
of  a  public  nuisance ;  that  it  was 


incumbent  upon  him  to  show  not 
only  that  the  use  he  made  of  the 
sidewalk  was  necessary  in  his 
business,  but  also  that  it  was  rea- 
sonable in  reference  to  the  public 
convenience. 

It  is  not  sufficient  that  obstruc- 
tions are  necessary  with  reference 
to  the  business  of  him  who  creates 
and  maintains  them,  but  they 
must  also  be  reasonable  with  ref- 
erence to  the  convenience  of  the 
public.  6  East,  427;  3  Campbell, 
224,  230;  1  8.  &  R.,  217;  1  Den., 
524;  101  N.  Y.,  254;  58  Me.,  66. 

Whether  an  obstruction  in  a 
street  is  necessary  and  reasonable 
must  generally  be  a  question  of 
fact,  to  be  determined  upon  the 
evidence  relating  thereto. 

Defendant  claimed  that  plaintiffs 
did  not  allege  in  their  complaint 
or  prove  such  special  damages  as 
entitled  them  to  maintain  this  ac- 
tion. 

Hddy  That  defendant  having 
taken  issue  upon  the  complaint 
and  gone  to  trial,  it  must  be  held 
sufficient  to  warrant  proof  of  spe- 
cial damages. 

An  injunction  was  granted  per- 
petually restraining  defendant,  his 
agents,  etc.,  from  obstructing  with 
a  bridge  the  sidewalk  in  front  of 
his  premises,  or  from  hindering  or 
preventing  the  plaintiffs  or  their 
employees,  etc.,  from  having  the 
free  and  unobstructed  use  of  a 
passage  along  the  sidewalk  of  such 
premises  by  any  like  obstruction. 

Held,  That  the  judgment  should 
be  so  modified  as  to  enjoin  the 
defendant  from  unnecessarily  or 
unreasonably  **  hindering  or  pre- 
venting the  plaintiffs  or  their  em- 
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ployees,  etc.,  from  having  the  con- 
venient use  of  and  passage  along 
the  sidewalk  by  any  like  obstruc- 
tion." 

Judgment  of  General  Term, 
affirming  judgment  granting  an 
injunction,  modified,  and  as  modi- 
fied, affirmed. 

Opinion  by  Earl,  J.    All  concur. 


N. 


NEGLIGENCE. 
Y.  Supreme  Court.    General 


Term.    Third  Dept. 

Joseph  Thorn,  applt.j  v.  The 
N.  Y.  City  Ice  Co.,  respt. 

Decided  Nov.,  1887. 

PlaintifF  liad  worked  upon  ice  in  what  is 
called  **  canal "  work  and  had  had  some 
experience  in  storing  ice  within  and  in 
drawing  it  out  from  houses.  He  was  or- 
dered to  leave  the  canal  and  go  on  a 
stack,  eight  feet  high.  A  hook  was 
given  him  which  was  dull.  He  had  it 
sharpened  but  it  was  not  then  satisfac- 
tory. After  two  hours'  work  with  it  it 
slipped  from  a  cake  into  which  plaintiff 
had  struck  it,  or  the  cake  broke,  plain- 
tiff lost  his  balance,  fell  off  the  stack  and 
was  injured.  Held,  That  he  could  not 
recover  and  that  it  was  not  negligence 
to  build  the  stack  without  any  barrier 

.  which  would  prevent  men  from  falling 
off. 

Plaintiff  had  worked  for  defend- 
ant for  two  or  three  winters  on 
what  is  called  *' canal"  work, 
pushing  cakes  along  a  channel  in 
the  ice.  He  had  also  worked  in- 
side houses  iA  storing  ice  and  in 
drawing  it  out  from  such  houses. 
He  was  directed  to  go  and  work 
on  a  stack  which  was  then  eight 
feet  high.  The  paymaster  of  de- 
fendant gave  him  a  hook  which 
he  said  he  must  use  until  he  got  a 
better   one.     One   of   his    fellow 


workmen  afterward  told  him  his 
(plaintiff's)  hook  was  dull  and  said 
he  would  not  work  with  him  un- 
less he  got  it  sharpened.  A  car- 
penter filed  it  as  well  as  he  could 
and  said  it  had  not  been  properly 
filed  in  the  first  place.  Plaintiff 
worked  after  it  was  sharpened 
two  hours  and  a  half  when  the 
accident  occurred.  He  struck  his 
hook  in  a  cake,  it  did  not  pene- 
trate deeply  and  when  plaintiff 
pulled  hard  upon  it  the  hook  came 
out  of  the  ice,  plaintiff  lost  his 
balance,  fell  off  the  stack  and  was 
hurt. 

Plaintiff  was  non  suited. 

R.  E.  AndrewSy  for  applt. 

F.  H.  Osborriy  for  respt. 

Held,  That  plaintiff  did  not 
make  out  a  cause  of  action.  The 
negligence  of  defendant  is  claimed 
to  consist  in  not  furnishing  a 
sharper  hook  and  also  in  not 
building  some  barrier  around  the 
stack  which  woiild  prevent  men 
from  falling  off.  We  think  the 
case  is  within  the  rule  of  Marsh 
V.  Chickering,  101  N.  Y.,  396. 
The  tool  furnished  plaintiff  was 
an  ordinary  one  of  which  he  had 
full  knowledge  and  comprehen- 
sion. He  suspected  it  was  dull 
and  had  it  sharpened  and  was 
then  able  to  work  with  it  two 
hours.  Its  slipping  may  have 
come  from  its  being  dull  or  it  may 
have  conie  from  the  breaking  of 
the  ice  into  which  the  hook  was 
stuck. 

It  does  not  appear  that  this 
hook  was  not  reasonably  safe  and 
suitable.  The  master  is  not  bound 
to  furnish  the  best  known  or  con- 
ceivable appliances.   98  N.  Y.,  563. 
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As  to  the  barrier  it  seems  that 
sometimes  in  constructing  stacks 
pieces  of  wood  are  put  between 
the  courses;  to  these  uprights  are 
fastened  and  on  these  boards  are 
nailed.  The  object  is  to  protect 
the  ice  from  the  weather.  This 
construction  if  carried  above  the 
stack  would  act  as  a  barrier  in  a 
measure.  But  the  barrier  was 
not  as  high  as  the  top  of  the  stack 
and  its  condition  was  visible.  The 
stack  was  not  high.  If  there  was 
peril  plaintiff  knew  it  and  assumed 
it.     101  N.  Y.,  520. 

Judgment  affirmed. 

Opinion  by  Learned^  RJ.; 
Landon  ahd  Williams,  JJ.j  con- 
cur. 


RAILROADS.     LEASE. 

N.  Y.  Court  of  Appeals. 

Day  et  al.,  respts.y  v.  The  0.  & 
L.  C.  RR.  Co.,  applt 

Decided  Oct.  11,  1887. 

A  railroad  corporation  is  not  dissolved  by 
a  mere  failure  to  build  its  road  within 
the  time  prescribed  by  its  charter;  a  ju- 
dicial proceeding  and  judgpient  are  nec- 
essary. 

Where  the  charters  of  both  companies  give 
them  the  power  to  contract  and  make 
leases,  a  lease  of  one  road  to  the  other  is 
valid,  although  one  may  be  a  foreign  cor- 
poration. 

Under  the  circumstances  of  the  case,  Held, 
That  the  earnings  of  the  road  could  be 
applied  by  its  directors  as  in  their  discre- 
tion they  might  deem  best  for  the  com- 
pany, and  that  the  holders  of  its  net  in- 
come mortgage  bonds  were  not  entitled 
to  priority  of  payment  over  charges  for 
the  leased  road. 

Plaintiffs  were  the  owners  of 
certain  "income  mortgage  bonds" 
issued  by  the  defendant  and 
brought  this  action  on  behalf  of 

Vol.  27-No.  20a. 


themselves  and  other  owners  of 
said  bonds  to  restrain  defendant 
from  using  its  net  earnings  in  pay- 
ing the  bonds  of  theL.  V.  Ex.  RR. 
Co.  under  a  lease  executed  by  that 
company  to  the  defendant  and  for 
an  accounting  by  the  defendant  of 
moneys  already  devoted  to  that 
purpose.  Defendant  was  organ- 
ized under  the  laws  of  this  State. 
By  Chap.  73,  Laws  of  1880,  it  was 
authorized  to  issue  the  bonds  in 
suit.  In  Oct.,  1872,  the  legislature 
of  Vermont  incorporated  the  L.  V. 
Ex.  RR.  Co.  to  build  a  railroad. 
The  act  provided  that  unless  the 
corporation  within  ten  years  from 
the  approval  of  the  act  commenced 
the  construction  of  its  road  it 
should  be  dissolved.  More  than 
ten  years  elapsed  after  the  charter 
was  approved  and  no  steps  had 
been  taken  toward  the  construc- 
tion of  the  road.  An  agreement 
was  thereafter  entered  into  by 
said  corporation,  the  defendant 
and  others,  under  which  the  road 
was  built  and  leased  to  the  defend- 
ant. Under  said  agreement  it  was 
provided  that  the  L.  V.  Ex.  RR. 
Co.  should  issue  first  mortgage 
bonds  not  exceeding  $350,000,  suf- 
ficient to  construct  the  road  and 
bridges;  that  parties  to  the  agree- 
ment other  than  said  corporation 
and  the  defendant  agreed  to  pur- 
chase these  bonds,  defendant 
agreeing  that  when  the  road  was 
completed  it  would  take  a  lease  of 
it  in  perpetuity,  in  the  form  and 
on  the  conditions  then  agreed  up- 
on. The  road  having  been  built 
on  December  31,  1883,  an  agree- 
ment was  entered  into  between 
said  road  and  defendant  by  which 
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the  former  leased  to  the  latter  its 
road,  and  the  latter  agreed  to 
equip,  maintain  and  operate  the 
demised  road  as  a  part  of  its  line 
and  to  keep  it  in  good  repair,  pay 
taxes  assessed  upon  it  and  certain 
other  expenses  and  to  pay  the  in- 
terest and  principal  at  maturity  of 
said  bonds.  It  was  also  agreed 
that  the  whole  of  the  annual  gross 
earnings  of  said  road  should  be 
applied  and  used  annually;  ^rs<, 
to  the  payment  of  the  interest  up- 
on said  bonds  as  the  same  became 
payable,  and  second^  to  the  crea- 
tion and  payment  into  a  sinking 
fund  for  the  gradual  redemption 
of  and  payment  of  the  principal  of 
said  bonds.  The  charters  of  both 
corporations  gave  them  power  to 
make  the  contract. 

Denis  O^BrieUy  D,  O.  Griffin^ 
and  Louis  Hdshrouck^  for  applt. 

Edward  C  James  and  E.  R. 
Herriman,  for  respt. 

Heldy  That  the  Vermont  corpo- 
ration was  not  dissolved  by  a  mere 
failure  to  build  its  road  within  the 
time  prescribed  by  its  charter;  that 
a  judicial  proceeding  and  judgment 
were  necessary  to  effect  such  a 
dissolution.     34  Vt.,  2. 

In  re  B.  W.  &  N.  RR.  Co.,  72  N. 
Y.,  245;  75  id.,  335;  Brooklyn  R. 
T.  Co.  V  Brooklyn,  78  id.,  525,  dis- 
tinguished. 

Also  heldy  That  the  lease  was 
valid,  it  being  within  the  corporate 
powers  of  both  parties. 

A  corporation  given  capacity  to 
contract  may  exercise  that  capac- 
ity with  any  party  in  or  outside 
the  limits  of  the  State,  unless  the 
law-making  power  of  the  other 
State  forbids.     13  Peters,  519;  93 


N.  Y.,  609;  99  id.,  12;  39  id.,  171; 
103  id.,  251. 

The  principal  only  of  defendant's 
income  bonds  was  secured  by 
mortgage,  the  interest  was  subject 
to  the  condition  that  ''the  net 
earnings  of  the  railroad  and  other 
earnings  of  the  company ''  for  each 
year  should  be  sufficient.  It  was 
also  provided  that  the  words  ''net 
earnings"  in  the  bonds  should  be 
determined  by  defendant's  board 
of  directors.  The  coupons  attached 
to  the  bonds  is  a  promise  on  the 
part  of  the  defendant  to  pay  the 
sum  named  ''or  so  much  thereof 
as  its  net  earnings  for  the  year  then 
ending  according  to  the  terms  of 
the  bond  will  pay."  All  defend- 
ant's railroad  and  its  branches 
with  its  franchise,  and  all  income 
and  profits,  "privileges,  rights  and 
real  estate  *  *  *  «  together 
with  all  its  rolling  stock,  "and 
other  property  now  owned  or  here- 
after to  be  owned  or  acquired  by 
said  company,  and  in  any  way  be- 
longing or  appertaining  to  the 
said  railroad  of  said  company" 
were  covered  by  the  mortgage 
which  provided  that  it  was  subject 
to  the  right  of  the  company  "to 
retain  the  free  and  uncontrolled 
use,  enjoyment,  possession  and 
management  of  the  premises, 
rights  and  property  granted  or  in- 
tended so  to  be,  so  long  as  it  shall 
pay  the  principal  and  interest  of 
the  first  consolidated  mortgage 
bonds  and  the  principal  of  said  in- 
come mortgage  bonds  according  to 
their  terms."  The  mortgage  also 
provides  that  any  subsequently  ac- 
quired franchises,  lands,  equip- 
ment or  other  property,  or  interest 
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of  any  name  or  nature,  for  the  use 
of  or  in  connection  with  its  rail- 
road, or  for  the  purpose  of  its  in- 
corporation," shall  be  held  subject 
to  the  lien  and  it  appeared  that  the 
net  earnings  were  not  sufficient  to 
pay  the  accrued  interest  on  the 
income  bonds.  Plaintiffs  claimed 
that  defendant's  income  is  charged 
with  the  payment  of  plaintiffs' 
bonds,  and  is  not  applicable  to  any 
contract  subsequently  entered  into 
until  that  charge  is  extinguished. 
Held^  Untenable;  that  plaintiff 
so  far  as  any  claim  is  now  involved 
was  simply  contract  creditor,  hav- 
ing a  debt  against  the  corporation, 
but  no  lien  by  mortgage,  and  with 
no  other  right  than  to  have  it  paid 
out  of  the  proper  fund,  viz.,  its 
net  earnings,  the  amount  of  which 
is  to  be  determined  by  its  board  of 
directors  at  the  expiration  of  each 
interest  period;  that  the  power  of 
the  corporation  to  change  the  con- 
dition of  its  road  by  additions  or 
extensions  and  improvements  con- 
sistent with  the  purposes  of  its  in- 
corporation is  not  limited  and 
restrained  by  the  provisions  of  the 
bond .  The  parties  must  be  deemed 
to  have  understood  that  the  pros- 
pective wants  of  the  railroad  would 
be  supplied  in  the  usual  manner, 
if  upon  credit  that  an  indebted- 
ness would  be  created,  and  if  for 
cash  that  both  the  indebtedness 
contracted  and  the  cash  paid  must 
come  either  from  the  earnings  of 
the  company  or  sale  of  its  prop- 
erty; that  the  parties  contemplated 
a  line  of  active  and  efficient  rail- 
road and  not  one  in  suspense  or 
liquidation ;  that  the  lease  being 
valid  and  within  the  powers  of  the 


company,  and  the  company  being 
entitled  to  all  its  earnings,  they 
must  be  applied  in  the  discretion 
of  its  directors  for  such  lawful 
purposes  as  they  approve. 

Judgment  of  General  Term,  af- 
firming interlocutory  judgment 
for  plaintiffs  entered  upon  an  order 
overruling  a  demurrer  to  plaintiffs' 
complaint,  affirmed. 

Opinion  by  Danforth^  J.  All 
concur. 


RES  ADJUDICATA. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

James  H.  Van  Gelder,  respt,  v. 
Prentiss  W.  Hallenbeck,  applt. 

Decided  Nov.,  1887. 
The  estoppel  of  a  f  onner  judgment  or  de- 
cision extends  to  those  matters  which, 
though  not  expressly  determined,  are 
comprehended  and  involyed  in  the  thing 
expressly  stated  and  decided,  whether 
they  were  or  were  not  litigated  or  de- 
cided. 

Jacob  Van  Gilder  and  David  H, 
Van  Gelder  obtained  judgment 
against  James  H.  Van  Gelder,  the 
plaintiff  here,  and  in  Feb.,  1877, 
execution  thereon  was  issued  to 
this  defendant,  then  sheriff.  In 
another  action  by  this  plaintiff 
against  Jacob  and  David  H.  plain- 
tiff obtained  an  injunction  staying 
proceedings  upon  the  above  execu- 
tion and  this  stay  continued  until 
Jan.  15,  1881,  when  the  premises 
were  sold  under  the  execution.  On 
that  day  plaintiff  served  a  demand 
on  this  defendant  that  his  fees  be 
taxed.  The  sheriff,  this  defend- 
ant, gave  notice  of  taxation  for 
March  8,  1881.  Code  Civ.  Pro.,  § 
3287.    The  taxation  was  had  and 
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at  the  same  time  a  motion  made 
by  plaintiff  was  heard  to  set  aside 
the  sale.  This  motion  was  grant- 
ed. The  sheriff's  fees  were  taxed 
for  printing  and  poundage  at  $41.- 
08,  his  claim  for  advertising,  in 
amount  $500,  being  nearly  wholly 
rejected.  The  sheriff  appealed 
from  the  taxation^  the  General 
Term  considered  the  printer's  fees 
for  postponements  a  proper  charge 
and  reversed  the  order,  26  Hun, 
358,  and  upon  appeal  to  the  Court 
of  Appeals  the  General  Term  order 
was  affirmed.  89  N.  Y.,  633.  No 
formal  order  taxing  the  fees  in  ac- 
cordance with  that  reversal  was 
ever  entered.  While  the  appeal 
was  still  pending  in  the  Court  of 
Appeals  and  in  Jan.,  1882,  plain- 
tiff began  this  action  against  the 
sheriff  for  a  penalty  of  $1,000  under 
Code  Civ.  Pro.,  §  1436.  On  June 
22, 1882,  two  days  after  the  appeal 
was  decided,  he  got  leave  to  amend 
his  complaint,  and  in  Aug.,  1882, 
served  an  amended  complaint  and 
sued  also  for  money  remaining  in 
the  sheriff's  hands.  The  referee 
dismissed  the  complaint  as  to  the 
first  cause  of  action,  but  gave  judg- 
on  the  second  for  $90.39.  This 
result  he  reached  by  a  reduction  of 
the  printer's  fees  to  $454.65,  and  a 
reduction  of  the  sheriff's  fees  to 
$29.75. 

J.  H,  Van  OddeVy  for  plaintiff. 

J.  B,  Olney^  for  defendant. 

Heldy  Error.  The  estoppel  of  a  for- 
mer judgment  extends  to  those  mat- 
ters which,  though  not  expressly 
determined,  are  comprehended  and 
involved  in  the  thing  expressly 
stated  and  decided^  whether  they 
were  or  were  not  litigated  or  de- 


cided.  Whatever  is  necessarily  im- 
plied in  the  former  decision  is  for 
the  purposes  of  the  estoppel  deemed 
to  have  been  actually  decided.     98 
N.  Y.,  361;  id.,  272.  The  real  ques- 
tion before  the  General  Term  was 
whether  the  sheriff  could  coUect 
for  printing  postponements  after 
six  weeks,  and  the  sheriff  insisted 
that  he  could  collect  all  the  fees 
charged.    The  order  of  the  Special 
Term  as  to  thetaxation  was  wholly 
reversed  at  General  Term  and  in 
the  Court  of  Appeals,  and  although 
no  formal  order  was  entered  it 
was  evidently  thought  that  this 
reversal  of  an  order,  which  had 
struck  out  these  printers'  fees,  had 
replaced  them  and  had  taxed  the 
bill  as  presented.    What  the  jus- 
tice at  Special  Term  did  not  strike 
out  was  allowed,  and  what  he  did 
strike  out  was   restored   by  the 
Gteneral  Term  and  Court  of  Ap- 
peals.   At  Special  Term  plaintiff 
had  an  opportunity  to  make  any 
objection  to  these  disbursements. 
And  if  any  had  been  rejected  by 
the  General  Term  on  appeal  the 
order  at  Special  Term  could  have 
been  modified.  But  it  was  reversed 
wholly,  and  in  that  was  involved 
the  question  whether  these  dis- 
bursements were  proper.    An  ex- 
amination of  this    matter  in  26 
Hun,  358,  will  show  that  the  or- 
ders of  General  Term  and  Court 
of  Appeals  were  practically  a  taxa- 
tion.   Defendant,  a  public  ofiBcer, 
should  not  be  further  vexed. 

Judgment  reversed  and  new 
trial  granted. 

Opinion  by  Learned^  P.J.;  WU- 
liamSy  «/.,  concurs;  Landon^  J., 
dissents. 
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LIFE  INSURANCE.     ESTOP- 
PEL. 

N.  Y.  CouKT  OF  Appeals. 

Miller,  appltj  v.  The  Phoenix 
Mut.  Life  Ins.  Co.,  respt. 

Decided  Nov.  29,  1887. 

Where  the  agent  of  the  insurer  draws  up 
the  application  and  inserts  the  answers 
at  his  own  suggestion,  the  insured  stating 
that  he  does  not  know  the  facts  called 
for  by  the  interrogatory,  the  insurer  is 
estopped  frdm  setting  up  the  falsity  of 
the  answer  in  avoidance  of  the  policy. 

This  action  was  brought  by 
plaintiff  to  have  a  policy  issued  by 
defendant  declared  valid.  It  ap- 
peared that  the  policy  in  question 
was  issued  on  an  application  the 
answers  to  which  were  written  in 
by  D.,  a  general  agent  of  the  de- 
fendant. The  insured  was  a  Ger- 
man who  very  imperfectly  under- 
stood the  English  language.  To 
the  question  when  and  where  he 
was  bom,  he  replied  he  did  not 
know,  and  upon  being  informed 
that  an  answer  must  be  given 
repea^.ed  his  former  answer. 
Dv,  the  agent,  made  a  computa- 
tion and  wrote  his  conclusion  in 
the  application.  The  answers 
therein  were  not  read  over  to  the 
insured.  No  fraud  was  alleged  or 
found.  The  contract  was  repudi- 
ated by  the  defendant  on  the 
ground  of  alleged  misrepresenta- 
tion as  to  the  age  of  the  insured. 

Isaac  D.  Oarfieldy  for  applt. 

2>.  Cf^Brien,  for  respt. 

Heldy  That  an  estoppel  in  pais 
was  fairly  established  and  the  de- 
fendant is  precluded  from  setting 
up  the  falsity  of  the  statement 
with  reference  to  age  in  avoidance 


of  the  policy.  69  N.  Y.,  260;  74 
id.,  863;  64  id.,  648;  67 id.,  383;  36 
id.,  550;  13  Wall.,  222;  21  id.,  152; 
80N.Y.,  295;  18  id.,  392. 

Where  the  application  for  a  pol- 
icy of  insurance  is  drawn  up  by 
the  agent  of  the  insurer,  and  the 
answers  to  the  interrogations  con- 
tained therein  are  inserted  by  him 
at  his  own  suggestion,  without 
fraud  or  collusion  on  the  part  of 
the  assured,  the  insurer  is  estopped 
from  controverting  the  truth  of 
such  statements  or  the  interpreta- 
tion which  it  has  given  to  the  an- 
swers actually  made  by  the  appli- 
cant, in  an  action  upon  the  instru- 
ment between  the  parties  thereto. 
18  N.  Y.,  392;  36  id.,  550;  64  id., 
648. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant, 
reversed,  and  new  trial  granted. 

Opinion  by  Ruger^  Ch.  J.  All 
concur. 


RAILROADS.    NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    TraRD  Dept. 

Rebecca  Sutherland,  admrz . , 
appltj  V.  The  Troy  &  Boston  Rail- 
road Co.,  respt. 

Decided  Nov.,  1887. 

The  deceased,  an  engineer,  was  driving 
train  No.  1  east  and  his  train  was  late. 
Defendant*s  road  is  a  single  track  and 
runs  east  and  west.  Trains  were  moved 
by  a  despatcher  at  Troy.  J. ,  the  operator 
at  P.  junction,  received  a  despatch  to 
hold  No.  1  for  orders.  He  put  out  a  red 
flag.  At  this  time  train  No.  2  moving 
west  received  a  despatch  to  meet  No.  1 
at  P.  junction.  After  arrival  at  P.  junc- 
tion it  received  a  despatch  to  meet  No.  1 
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at  Hoosick,  a  station  further  east.  It 
moved  on,  J.  took  in  the  flag  supposing 
the  despatch  to  relate  only  to  No.  2. 
Trains  No.  1  and  No.2  met  and  passed 
at  Hoosick.  Duiing  this  whole  period 
train  No.  6  was  coming  west  from  the 
State  o(  Vermont.  Train  No.  1  on  reach- 
ing P.  junction  saw  no  flag,  did  not  stop, 
and  about  a  mile  beyond  the  station  col- 
lided with  No.  6  and  the  deceased  was 
killed.  Held,  That  it  was  a  question  for 
the  jury  whether  defendant  had  taken 
sufficient  precaution  to  bring  knowledge 
of  its  order  to  the  engineer  and  con- 
ductor of  No.  1. 

Action  to  recover  damages  to 
the  widow  and  next  of  kin  of  one 
whose  death  was  caused  as  alleged 
by  defendant's  negligence.  The 
deceased,  an  engineer,  was  drawing 
freight  train  No.  1  east  from  Troy 
over  a  single  track.  He  was  due 
at  Petersburgh  Junction  at  6.26 
A.M.  He  was  late  and  did  not 
reach  there  until  8.30.  Trains 
were  moved  by  a  despatcher  at 
Troy.  Johnson,  the  operator  at 
Petersburgh  Junction,  received  a 
despatch  from  the  despatcher  at 
Troy  to  **flag  and  hold  No.  1  for 
orders."  He  put  out  a  red  flag. 
At  this  time  train  No.  2  moving 
west  received  orders  to  meet  No.  1 
at  Petersburgh  Junction.  It 
reached  there  at  7.19  and  was 
held.  Thereafter  Johnson  re- 
ceived a  despatch  that  No.  2 
should  meet  No.  1  at  Hoosick. 
According  to  rule  he  gave  a  copy 
of  this  despatch  to  the  conductor 
and  engineer  of  No.  2.  But  upon 
the  receipt  of  this  despatch  John- 
son took  in  the  red  flag.  At  this 
time  train  No.  6  which  was  behind 
No.  2  and  still  further  east  was  en 
route.  Johnson  supposed  that 
No.  1  was  to  be  held  solely  on  ac- 


count of  No.  2  and  it  was  for  this 
reason  he  took  in  the  flag  after 
the  departure  of  No.  2.  He  had 
never  before  received  orders  to 
hold  No.  1  for  No.  6.  Train  No.  1 
reached  Petersburgh  Junction  at 
8.30  and  there  being  no  red  flag 
proceeded.  About  a  mile  further 
east  it  met  No.  6,  a  collision  oc- 
curred and  deceased  was  killed. 
A  nonsuit  was  granted  upon  the 
ground  that  deceased  and  Johnson 
were  co-employees  and  that  there 
was  no  evidence  of  his  incompe- 
tency or  notice  thereof  to  defend- 
ant. Plaintiff  asked  to  go  to  the 
jury  on  the  question  of  defend- 
ant's negligence  in  not  taking 
proper  steps  to  prevent  the  colli- 
sion.   This  was  refused. 

C  E.  Patterson,  for  applt. 

E,  L.  Furstnan,  and  J.  H.  Peck, 
for  respt. 

Heldy  Error.  Within  the  She- 
han  case,  91  N.  Y.,  332,  and  the 
Dana  case,  92  N.  Y.,  639,  it  shduld 
have  been  left  to  the  jury  to  say 
whether  defendant  was  guilty  of 
any  negligence  in  not  taking  ad- 
ditional precautions  to  bring  the 
knowledge  of  its  order  to  the 
engineer  and  conductor  of  No.  I. 
The  train  despatcher  might  have 
ordered  them  to  wait  for  orders  at 
Petersburgh  Junction.  The  train 
despatcher  knew  that  No.  6  was 
coming  on  toward  the  west. 
Johnson  did  not  know  this.  He 
may  have  been  guilty  of  some 
slight  negligence  in  interpreting 
the  despatch  to  refer  only  to  the 
approach  of  No.  2.  But  this  can- 
not be  said  of  the  train  despatcher. 
He  knew  the  danger  and  the  jury 
should  have  been  allowed  to  say 
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whether  sufficient  precautions 
were  taken. 

Judgment  reversed. 

Opinion  by  Landotij  J.;  Learn- 
edy  P.J.y  and  Williams ^  J.,  concur. 


TRESPASS.    LICENSE. 

N.  Y.  Court  of  Appeals. 

Fargis,  applt.,  v.  Walton  et  al., 
respts. 

Decided  Nov.  29,  1887. 

Plamti£F,  who  was  a  tenant  of  defendant, 
signed  an  instrument,  not  under  seal,  ex- 
pressing a  consideration  of  $1,  by  which 
defendant  was  allowed  to  make  altera- 
tions in  the  building.  In  an  action  for 
tresimss,  it  appeared  that  the  $1  was  not 
paid  or  promised,  and  defendant  claimed 
that  the  consideration  was  a  new  leasing 
of  the  premises,  which  was  denied. 
Hdd,  That  a  nonsuit  was  error;  that 
the  instrument  might  operate  as  a  li- 
cense, but  could  be  explained,  varied  or 
contradicted  by  oral  evidence,  and  could 
be  revoked  before  it  was  acted  on. 

This  action  was  brought  to  re- 
cover damages  for  trespasses  upon 
premises  occupied  by  plaintiff  in 
the  city  of  New  York.  It  ap- 
peared that  plaintiff  was  the  ten- 
ant of  the  defendant  W.,  occupy- 
ing rooms  on  the  second  floor  of 
851  Eighth  avenue,  which  is  situ- 
ated on  the  corner  of  West  5l8t 
street.  The  first  floor  of  the 
building  was  occupied  as  a  store. 
W.  also  owned  the  four  adjoining 
buildings  on  the  north,  the  lower 
stories  of  which  were  occupied  as 
stores,  and  the  upper  stories  as 
dwellings.  In  April,  1880,  W., 
desiring  to  make  certain  altera- 
tions and  improvements  in  his 
stores,  procured  the  plaintiff  and 


eight  other  tenants  who  had 
rooms  above  the  stores  under  sep- 
arate leases  to  sign  an  instrument 
not  under  seal  by  which  they 
agreed  ''for  the  consideration  of 
one  dollar  to  us  paid,  the  receipt 
of  which  we  hereby  acknowledge, 
to  permit  W.  or  his  agents  to 
make  any  alterations  which  he  or 
they  may  deem  necessary  to  carry 
out  the  plans  and  specifications  in 
changing  the  house  we  now  oc- 
cupy." The  trespasses  in  suit 
were  committed  after  the  execu- 
tion of  this  instrument,  and  as 
the  defendants  claim  for  the  pur- 
pose of  making  the  alterations  re- 
ferred to.  Plaintiff  testified  with- 
out contradiction  that  the  one  dol- 
lar was  not  paid.  The  only  evi- 
dence as  to  the  consideration 
given  by  defendant  was  that  it 
was  the  leasing  of  the  premises 
for  another  year.  This  was  de- 
nied by  plaintiff,  who  gave  evi- 
dence lending  strongly  to  support 
such  denial.  Plaintiff  was  non- 
suited. 

Samitel  Jones,  for  applt. 

W.  W.  Westervelty  for  respt. 

Held,  That  plaintiff  having 
been  non- suited  her  evidence 
must  now  be  taken  as  true,  and  it 
having  been  shown  that  the  con- 
sideration mentioned  in  the  agree- 
ment between  the  tenants  and  W. 
was  not  actually  given  or  prom- 
ised, and  W.  claiming  that  there 
was  some  other  consideration,  it 
was  incumbent  upon  him  to  show 
it;  that  even  if  the  promise  to  pay 
the  one  dollar  could  be  inferred 
from  the  evidence  it  was  an  infer- 
ence to  be  made  by  the  jury  and 
not  by  the  court ;  that  the  agree- 
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ment  being  invalid  could  not  as 
such  furnish  a  justification  to  the 
defendants ;  that  the  instrument 
in  question  might  operate  as  a  li- 
cense, but  not  being  binding  as  an 
agreement  it  was  not  conclusive 
and  binding  as  evidence  against 
plaintiff,  and  while  it  was  more 
cogent  and  persuasive  than  oral 
evidence  it  was  of  no  higher  na- 
ture and  could  be  explained, 
varied  or  contradicted  by  oral  evi-, 
dence.     12  Daly,  370. 

Plaintiff  testifiedi  that  the  li- 
cense she  actually  gave  and  in- 
tended to  give  related  •  only  to 
alterations  to  be  made  on  the 
south  side  of  the  building  and 
such  alterations  were  all  completed 
before  the  trespasses  complained 
of  were  committed. 

Hddj  That  plaintiff  could  not 
be  bound  by  a  license  broader  and 
of  greater  scope  than  she  actually 
gave  and  that  the  one  given,  like 
an  oral  license,  could  be  revoked 
before  it  was  acted  upon. 

The  case  must  be  a  peculiar  and 
exceptional  one  which  would  au- 
thorize a  licensee  to  proceed  under 
his  license  after  its  revocation  by 
the  licensor,  and  courts  are  disin- 
clined by  the  application  of  rules 
relating  to  estoppels  in  pais  to 
give  to  mere  licenses,  based  upon 
no  consideration,  the  force  and 
effect  of  valid  agreements.  1 
Abb.  Ct.  App.  Dec,  27;  73  N.  Y., 
579;  84  id.,  31. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  di- 
rected for  defendant,  reversed,  and 
new  trial  granted. 

Opinion  by  Earl,  J.  All  con- 
cur. 


ADMINISTRATION.    JURIS- 
DICTION. 

N.  Y.  Court  op  Appeaus. 

In  re  estate  of  Page,  deceased. 

Decided  Nov.  29, 1887. 

Where,  in  an  application  by  the  public  ad- 
ministrator of  N.  Y.  City  for  lettetB  of 
administration  no  one  appears  on  his  be- 
half on  the  return  day  of  the  citation, 
and  counsel  for  the  widow  and  next  of 
kin  appear,  but  no  order  is  made,  the 
surrogate  loses  jurisdiction. 

This  was  a  proceeding  by  the 
widow  and  next  of  kin  of  P.,  a 
resident  of  Vermont,  deceased,  to 
set  aside  and  revoke  letters  of  ad- 
ministration issiied  by  the  surro- 
gate of  New  York  to  the  public 
administrator.  It  appeared  that 
a  citation  was  issued  to  said 
widow  and  next  of  kin,  informing 
them  of  an  intended  application 
by  the  public  administrator  for 
letters  of  administration  uiK>n  the 
estate  of  P.,  and  that  such  appli- 
cation would  be  made  to  the  sur- 
rogate at  the  court  house  at  a  cer- 
tain day  and  hour.  Upon  the 
day  and  hour  named  in  the 
citation  the  counsel  for  the  widow 
and  next  of  kin  appeared  before 
the  surrogate  ready  to  oppose  the 
application.  There  was  no  ap- 
pearance upon  the  part  of  the  public 
administrator.  After  the  second 
call  of  the  calendar,  said  counsel 
was  informed  by  the  surrogate  that 
there  was  no  such  application  up- 
on the  calendar  for  that  day.  He 
then  left.  No  application  was 
made  that  day,  but  subsequently 
and  without  notice  to  counsel  for 
the  widow  and  in  his  absence  let- 
ters were  applied  for  and  issued 
to  the  public  administrator. 
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Alfred  R.  PcLge^  for  applt. 

Lewis  SanderSy  for  respt. 

Held,  That  the  public  adminis- 
traf  or  not  having  appeared  on  the 
return  day  of  the  citation,  and  no 
order  having  been  made  by  the 
surrogate  adjourning  the  case  to 
some  specified  time,  he  lost  juris- 
diction. 

Section  220,  of  the  New  York 
Consolidation  Act,  Laws  of  1882, 
Chap.  410,  limits  the  provisions 
of  Subd.  1,  of  §  219,  of  said  act,  so 
that  the  public  administrator  has 
no  right  of  administration  upon 
the  estate  of  one  who  was  not  a 
citizen  of  this  State  dying  intes- 
tate without  the  State,  leaving 
effects  within  the  county  of  New 
York,  except  in  cases  mentioned 
in  the  two  sub-divisions  of  §  220. 
The  public  administrator  has  how- 
ever a  contingent  right  of  admin- 
istration after  the  refusal  of  others 
who  have  a  prior  right.  The  pro- 
vision of  the  Revised  Statutes  as  to 
those  entitled  to  letters  of  admin- 
istration, 2  R.  S.,  74,  §  27,  has 
not  been  repealed  by  the  Code  of 
Civil  Procedure. 

The  widow  and  next  of  kin  of  a 
citizen  of  the  United  States  who 
is  a  resident  of  another  State  and 
dies  leaving  effects  in  this  State 
are  entitled  to  letters  of  adminis- 
tration in  the  order  of  priority 
named  in  the  statute.  The  pro- 
ceeding may  be  initiated  by  the 
public  administrator,  and  if  it  ap- 
pears upon  the  application  that 
there  is  a  widow  or  relative  com- 
petent, qualified  and  willing  to 
act,  letters  should  be  granted  to 
such  person,  and  if  not,  then  the 
public  administrator  has  the  right 

Vol.  27— No.  20b. 


to  administer.  If  no  application 
is  made  by  the  viridow  or  next  of 
kin  within  a  reasonable  time  for 
original  or  ancillary  letters,  if 
there  are  creditors  living  in  the 
county  of  New  York,  it  would  be 
the  duty  of  the  public  administra- 
tor on  proper  notice  to  apply  for 
letters  and  proceed  as  provided  for 
in  the  statute. 

The  surrogate  and  the  General 
Term  held  that  the  letters  were 
valid  and  should  not  be  revoked. 

Held,  That  this  afforded  a  justi- 
fication for  the  action  of  the  pub- 
lic administrator,  and  his  good 
faith  not  being  questioned  the 
taxable  cost  of  the  proceedings 
should  be  paid  out  of  the  estate. 

Order  of  General  Term,  affirm- 
ing order  of  surrogate  denying 
motion,  affirmed. 

Opinion  by  Peckham,  J,  All 
concur. 


PARTNERSHIP. 

N.  Y.    Court   op   Appeals. 

Serviss,  applt.j  v.  McDonnell, 
impPd.,  respt. 

Decided  Nov.  29,  1887. 

On  the  death  of  one  of  the  partners  in  a 
firm  his  widow  and  eon  formed  a  new 
partnership  with  the  survivors,  the  agree- 
ment providing  that  the  widow  and  son 
should  pay  one  third  of  the  liabilities  of 
the  old  firm.  Held,  That  their  liability, 
if  any,  must  be  measured  by  such  agree- 
ment, but  that  it  could  be  forced  only 
by  the  old  firm  and  not  by  its  creditors. 

This  action  was  brought  in  Feb. 
1884,  upon  two  promissory  notes, 
made  by  the  individual  members 
of  the  firm  of  McD.,  K.  &  H.,  and 
given  in  consideration  of  money 
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loaned  to  said  firm.  Said  notes 
were  payable  in  one  year  from 
April  1, 1878,  with  interest.  McD. 
died,  and  thereafter  in  Feb.,  1878, 
his  widow  and  son  with  the  two 
surviving  partners  formed  a  new 
firm  under  the  same  name,  and 
the  complaint  alleges  that  in  con- 
sideration of  the  transfer  to  the 
new  firm  of  the  business  and  prop- 
erty of  the  old  they  agreed  to  pay 
into  said  new  firm  and  for  the 
purpose  of  carying  on  said  busi- 
ness certain  large  sums  of  money, 
and  to  assume  and  pay  all  the  obli- 
gations, debts  and  liabilities  of 
the  old  firm,  among  which  were 
the  notes  in  suit,  no  part  of  which 
had  been  paid  except  the  interest 
to  April  1,  1883.  Judgment  was 
demanded  against  the  widow  and 
H.  This  action  was  commenced 
Feb.  7,  1884.  The  widow  alone 
answered,  in  substance  denying 
the  material  allegations  of  the 
complaint,  and  setting  up  the 
statute  of  limitations.  The  part- 
nership articles  of  the  new  firm 
provided  that  the  widow  and  son 
were  to  have  one  third  interest 
therein  and  should  pay  **  one  third 
of  the  liabilities  of  the  late  firm." 

Nathaniel  C.  Moaky  for  applt. 

N.  P.  Hinmariy  for  respt. 

Hddy  That  defendant's  liability, 
if  she  was  liable,  must  be  meas- 
ured by  the  articles  of  co-partner- 
ship and  could  not  exceed  one 
third  of  the  debts  of  the  old  firm. 

An  incoming  partner  is  not  of 
course  liable  for  the  debts  of  the 
firm,  whether  he  succeeds  an  out- 
going partner  by  purchase,  or 
whether  upon  the  death  of  one 
partner  he  joins  with  the  survivors 


in  carrying  on  the  business  by  vir- 
tue of  a  new  partnership.  He  may 
become  liable  by  agreement,  but  an 
undertaking  on  his  part  alone  or  in 
connection  with  others  that  the 
new  firm  will  pay  the  debts  of  the 
old,  can  be  enforced  only  by  the  old 
firm,  and  the  creditors  could  not 
sue  for  the  breach  of  it.    97  N.  Y., 


Judgment  of  General  Term, 
modifying  and  affirming  as  modi- 
fied judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Danforthy  J.  All 
concur. 


EASEMENT.    DEED. 
N.  Y.    Court  op  Appeals. 
Boot,  respt.  J  v.  Wadhams,  applt. 
Decided  Nov.  29,  1887. 

Where  the  right  to  conduct  water  from  one 
parcel  of  land  to  another  across  the  inter- 
vening land  of  other  parties  rests  in  mere 
parol  license,  such  right  does  not  pass 
under  a  deed  by  the  use  of  the  word 
**  appurtenances,"  nor  as  an  easement  by 
implication. 

Reversing  S.  C,  21  W.  Dig  ,  11. 

This  action  was  brought  to  en- 
join defendant  from  discontinuing 
a  pipe  on  her  premises  which  sup- 
plied plaintiff  with  water  from  a 
spring  situated  upon  other  prem- 
ises, and  to  enforce  her  right  to  a 
supply  of  water  from  said  spring. 

It  appeared  that  one  B.  owned 
two  lots  of  land  conveyed  to  him 
by  different  parties,  which  were 
separated  by  an  intervening  lot; 
that  upon  one  of  the  lots  owned 
by  B.  there  was  a  spring,  from 
which  he  had  allowed  the  owner  of 
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the  intervening  lot,  by  a  parol  li- 
cense, to  lay  a  pipe  to  conduct  the 
water  to  his  house,  informing  him 
that  he  should  charge  an  annual 
rent  therefor.  He  subsequently 
allowed  the  tenant  of  the  other  lot 
with  the  consent  of  the  owner  of 
the  intervening  land  to  lay  a  pipe 
to  said  owner's  house  for  the  pur> 
pose  of  conducting  the  surplus 
water  to  his  own  house.  This 
right  also  rested  on  parol  license. 
B.  subsequently  sold  the  lot  upon 
which  there  was  no  spring  to  R,, 
who  conveyed  it  subsequently  to 
plaintiff's  grantor.  The  premises 
were  described  in  the  deed  by 
metes  and  bounds  and  were  con- 
veyed "with  the  appurtenances 
thereto  belonging;"  they  contained 
no  limitation  or  reservation  what- 
ever, no  mention  of  any  right  in 
any  one  to  any  spring  or  to  the 
water  thereof,  in  whole  or  in  part, 
or  to  the  use  of  the  same.  In  the 
character  of  B.'s  tenant,  and  sub- 
sequently as  his  grantee,  it  is  un- 
derstood that  his  right  to  conduct 
the  water  rested  simply  upon  a 
parol  license. 

Oeo.  W.  Bay,  for  applt. 

A.  F.  Oladdingj  for  respt. 

Heldj  That  this  action  could  not 
be  maintained;  that  there  was 
nothing  but  a  mere  parol  license 
proved  from  the  grantor  of  the 
defendant  and  the  right  to  take  or 
convey  water  from  defendant's 
premises  did  not  pass  to  plaintiff 
by  the  use  of  the  word  appurte- 
nance in  any  of  the  deeds  to  her 
or  her  grantors,  nor  did  such  a 
right  pass  as  an  easement  by  im- 
plication. 62  N.  Y.,  526;  86  id., 
246;  106  id.,  165. 


Lampman  v.  Milks,  21  N.  Y., 
505;  Curtiss  v.  Ayrault,  47  id., 
78;  Adams  V.  Conover,  87  N.  Y., 
422,  distinguished. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
reversed,  and  new  trial  granted. 

Opinion  by  Peckhaniy  J.  All 
concur. 


MURDER. 

N.  Y.  Court  op  Appeam. 

The  People,  respts.,  v.  DriscoU, 
applt. 

Decided  Nov.  29, 1887. 

Eyidence  sufficient  to  BiiBtain  a  conviction 
of  mnrddr  in  the  first  degree. 

Defendant  was  convicted  of  the 
crime  of  murder  in  the  first  degree 
in  having  killed  G.  by  discharging 
a  pistol  at  her.  It  appeared  that 
about  two  weeks  prior  to  the  kill- 
ing of  G.  defendant  had  an  alter- 
cation with  one  M.  in  the  street, 
upon  which  occasion  M.  fired  two 
shots  at  defendant,  but  did  not  in- 
jure him.  The  crime  charged 
against  defendant  was  committed 
upon  the  first  fioor  of  M.'s  house, 
which  consisted  of  a  hall  extend- 
ing to  the  rear  of  the  house  with 
two  rooms  to  the  left.  A  door 
opened  into  each  one  of  these 
rooms  from  the  hall  and  these 
rooms  opened  into  each  other  by 
folding  doors.  Defendant's  ver- 
sion of  the  transaction  is,  that 
about  midnight  of  June  25,  1886, 
he  met  a  man  and  two  women, 
one  of  whom  was  G.,  at  a  drinking 
saloon  in  Worth  street,  and  they 
remained  together  until  after  G. 
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was  shot.  For  several  hours  of 
that  night  they  wandered  from 
one  saloon  to  another,  drinking 
frequently  at  each  place  visited, 
until  they  reached  M/s  house, 
which  they  entered  vrithoufc  any 
apparent  reason  for  doing  so,  G. 
going  first,  followed  by  defendant 
and  their  companions.  They  ad- 
vanced from  the  hall  into  the  front 
room,  G.  leading  the  way.  As  she 
entered  the  door  a  shot  was  fired 
by  some  one  inside  which  killed 
her.  Defendant  did  not  recognize 
the  person  who  fired  the  shot,  but 
his  male  companion  swore  it  was 
M.  They  both  testified  that  de- 
fendant did  not  fire  a  shot  that 
night.  Defendant  swore  that 
after  the  shooting  of  G.  he  imme- 
diately ran  away  and  remained  in 
hiding  until  he  was  arrested. 
There  was  much  direct  evidence 
given  by  the  prosecution  to  contro- 
vert defendant's  version.  At  the 
time  of  the  shooting  there  were 
six  or  eight  people  in  the  room 
where  it  occurred,  some  of  whom 
were  asleep,  others  playing  cards, 
others  watching  the  game  and  en- 
gaged in  conversation.  M.  was  in 
the  front  room  and  testified  that 
when  the  door  opened  and  the  de- 
ceased entered  he  saw  defendant 
behind  her  and  immediately  ad- 
vanced to  the  door  and  shoved  him 
out  of  the  room,  that  immediately 
thereafter  he  saw  a  pistol  thrust 
through  the  door  and  fired  into 
the  room;  that  he  immediately 
ran  through  the  folding  doors  into 
the  next  room  and  jumped  out  of 
the  window  into  the  yard.  From 
there  he  entered  the  basement  and 
while  there  heard  a  second  shot 


fired  apparently  in  the  hall  above. 
That  he  went  directly  from  the 
basement  into  the  upper  hall  and 
from  there  into  the  street  and 
after  an  absence  of  about  fifteen 
minutes  returned  and  found  G. 
lying  upon  abed  in  the  back  room, 
with  the  police  and  physicians  in 
attendance.  M.  also  testified  that 
he  did  not  fire  off  a  pistol  during 
the  affray.  One  W.  testified  that 
she  was  in  the  hall  when  G.  and 
defendant  entered  and  they  ad- 
vanced to  the  door  of  the  front 
room,  which,  after  opening,  G.  en- 
tered, and,  as  she  saw  M.,  gave  a 
signal  to  defendant  who  advanced 
to  the  door  and  fired  a  pistol  into 
the  room,  whereupon  the  door  was 
crowded  back  against  hinCi^  and  he 
then  went  to  the  door  of  the  back 
room  and  after  forcing  it  open 
pointed  the  pistol  into  the  room 
and  fired  again,  the  ball  discharged 
therefrom  striking  G.  whom  she 
could  then  see  standing  at  the 
folding  doors  between  the  two 
rooms,  and  who  fell  to  the  floor. 
Two  witnesses  who  were  in  the 
rooms  at  the  time  testified  that 
only  two  shots  were  fired,  both 
coming  from  the  hall,  the  first 
through  the  door  of  the  front  room,, 
the  second  through  that  of  the- 
back  room,  whereupon  G.  ex- 
claimed ''  I'm  shot "  and  fell  to  the 
floor.  They  also  swore  that  M.  as 
well  as  most  of  the  occupants  of 
the  rooms  had  jumped  out  of  the 
back  window  before  the  second 
shot  wasflred.  After  the  affray 
a  ball  of  larger  calibre  than  that 
used  in  M.'s  pistol  was  found 
imbedded  in  the  wall  of  the  front 
room  nearly  opposite  to  the  door 
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opening  into  the  hall.  Immedi- 
ately after  the  shooting  defend- 
ant was  discovered  running  from 
the  scene,  wearing  a  sack  coat, 
having  his  right  hand  in  his 
pocket.  He  was  found  about  fifteen 
minutes  later  *in  a  dark  room  in 
his  mother's  house  near  the  place 
of  the  aflfray,  lying  on  the  floor, 
dressed  in  his  coat  and  pantaloons. 
His  sack  coat  could  not  be  found. 
Upon  being  arrested  he  said  he 
had  been  sleeping  there  since  8 
o'clock  the  night  before,  and  de- 
nied having  been  at  M.'s  that 
night.  It  also  appeared  that  de- 
fendant and  G.  and  their  compan- 
ions were  met  shortly  before  the 
shooting  by  a  policeman  and  that 
after  defendant  had  used  violent 
language  to  G.  she  replied:  *'You 
shoot  him  and  I'll  stick  by  you." 
Immediately  after  the  shooting 
while  at  M.'s  house  G.  stated  that 
M.  had  shot  her.  M.  immediately 
denied  this,  delivered  up  his  pistol 
to  the  policeman,  the  pistol  being 
fully  loaded,  its  barrels  cold,  and 
none  of  them  appearing  to  have 
been  recently  discharged.  On 
being  removed  to  the  hospital  G. 
repeated  her  accusation  against  M. 
and  later  in  the  day  on  being  in- 
formed that  her  wound  was  fatal 
told  her  mother  that  defendant 
had  shot  her.  The  jury  rendered 
a  verdict  of  guilty. 

Wm.  F,  Howe,  for  applt. 

McKenzie  Semple,  for  respts. 

Held,  No  error;  such  proof 
being  produced  and  such  corrobo- 
ration afforded  to  the  testimony  of 
the  inculpated  witnesses  as  justi- 
fied the  verdict  rendered  by  the 
jury. 


Certain  objections  were  raised, 
but  the  facts  attempted  to  be  ex- 
cluded by  them  having  already 
been  proved  by  evidence  not  ob- 
jected to  by  defendant,  they  were 
untenable. 

Judgment  of  General  Term,  af- 
firming judgment  of  conviction, 
affirmed. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


SHOPKEEPERS       BAILMENT. 

N.  Y.  Common  Pleas.    General 
Term. 

Jennie  V.  Bunnell,  respt,  v. 
I^aac  Stem  et  al.,  applts. 

Decided  Jan.  3,  188S. 

The  general  liability  of  a  shopkeeper  for 
the  loss  of  a  garment  removed  by  an  in- 
tending purchaser  while  in  said  shop,  for 
the  purpose  of  trying  on  another  garment 
there  for  sale,  is  to  be  measured  by  the 
law  of  bailments. 

Where  it  appears  that  such  garment  was 
by  the  owner  laid  on  a  counter  intended 
for  sale  and  exhibition  of  goods  only, 
and  was  in  no  way  put  in  charge  of  de- 
fendants or  their  employees,  and  was 
lost,  there  being  no  proof  of  negligence 
or  wrong  on  defendant's  part,  the  shop- 
keeper is  not  liable. 

Appeal  from  judgment  of  Dis- 
trict Court,  in  plaintiff's  favor. 

Action  to  recover  the  value  of  a 
cloak,  lost  by  plaintiff  while  shop- 
ping in  defendants'  store.  She 
had  gone  into  the  store  for  the 
purpose  of  buying  a  cloak.  After 
looking  at  several  she  took  hers 
off,  to  try  on  one  she  had  selected, 
and  placed  her  cloak  on  a  counter 
intended  for  the  sale,  etc.,  of  goods 
and  did  not  call  the  attention  of 
defendants'  servants  to  the  fact, 
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nor  did  any  of  them  take  charge 
of  it.  After  leaving  her  cloak  on 
the  counter,  plaintiff  walked  about 
eight  feet  away  to  a  mirror,  where 
she  put  on  the  selected  garment 
and  examined  it.  Within  five 
minutes  she  concluded  to  buy  the 
new  wrap,  and  returned  to  the 
counter  for  hers;  but  it  was  gone, 
and  could  not  after  search  there- 
for by  defendants'  employees  be 
found. 

On  this  state  of  facts,  the  justice 
found  a  verdict  for  plaintiff. 

M.  8.  Isaacsj  for  applts. 

L.  B.  Bunnell^  for  respt. 

Hddy  That  defendants'  liability, 
if  any,  must  be  found  in  the  law 
governing  bailments.  The  duties 
and  responsibilities  of  a  bailee  can- 
not be  thrust  upon  one  without 
his  knowledge  and  against  his  con- 
sent. They  must  be  voluntarily 
assumed  by  the  party  to  be 
charged,  or  his  agents,  duly  au- 
thorized. 60  N.  Y.,  278;  Story  on 
Bailments,  §  60.  In  this  case  there 
was  no  actual  or  constructive  ac- 
ceptance of  the  care  of  plaintiffs' 
property  by  defendants,  and  con- 
sequently no  bailment.  But 
granting  that  the  mere  laying  of 
the  cloak  on  the  counter  without 
bringing  the  fact  to  the  attention 
of  defendants'  servants  was  a  con- 
structive deposit,*  it  was  for  the 
benefit  of  the  bailor  alone,  and 
constituted  a  gratuitous  bailment 
only;  and  there  could  be  no  re- 
covery without  proving  gross  neg- 
ligence or  fraud.  Edwards  on 
Bailments,  §  48;  Story  on  Bail- 
ments, §§  68,  72;  38  N.  W.  Rep., 
648. 

No  such  proof  was  offered  in 


this  case.  Defendants  showed 
that  they  had  floor  walkers  on  that 
floor,  and  as  far  as  appears  the 
same  care  and  general  oversight 
was  taken  of  plaintiff's  cloak  as 
was  taken  of  their  own  goods. 

Plaintiff  contends  that  the  gen- 
eral invitation  extended  to  all  to 
enter  the  store  and  deal  with  de- 
fendants, and  the  readiness,  on 
their  part,  to  allow  her  to  take  off 
her  own  cloak,  and  try  on  a  new 
article,  coupled  with  the  expected 
sale  of  the  same  and  plaintiff's  de- 
termination to  buy  it,  constituted 
both  an  invitation  to  take  off  her 
cloak  and  a  valuablec  onsideration 
for  its  care. 

Hddj  That  this  contention  can- 
not be  upheld.  1  Hilt.,  193;  141 
Mass.,  561.  In  this  case  negli- 
gence, if  any,  was  on  the  part  of 
plaintiff,  in  leaving  her  property 
on  a  counter  not  intended  for  such 
purpose,  but  for  the  sale  of  goods; 
and  that  without  calling  the  clerk's 
attention  to  the  f^t. 

Judgment  reversed  and  new 
trirl  ordered. . 

Opinion  by  Bookstaver^  J.;  Van 
Hoeserij  «/.,  concurs. 


CONTRACT.    STATUTE  OF 
FRAUDS. 

N.  Y.  Common  Pleas.    Gsnebal 
Term. 

William  S.    Hodge,    respt.,    v. 
George  W.  Newton  et  al.,  applts. 

Decided  Jan.  3,  1888. 

Where  there  has  been  a  completed  contract 
of  employment  for  one  year  between  the 
parties,  though  void  under  the  Statute 
of  Frauds,  as  not  being  in  writing,  and 
not  to  be  performed  within  one  year  from 
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the  time  it  was  made,  and  the  employee 
oontinued  with  the  employer,  in  the  same 
capacity,  and  at  the  same  wages,  without 
any  new  employment,  a  new  hiring  at 
the  same  terms  for  the  ensoing  year  will 
he  implied. 

Appeal  from  judgment  of  Gen- 
eral Term  of  City  Court,  affirming 
a  judgment  in  favor  of  plaintiff 
entered  on  verdict. 

Plaintiff  was  hired  by  defend- 
ants as  a  salesman,  at  a  certain 
salary,  for  one  year  from  Oct.  10, 
1885.  The  hiring  took  place  some 
days  before  this  date,  and  was 
unwritten.  The  contract  was  per- 
formed on  both  sides,  and  on  Oct. 
10,  1886,  plaintiff  continued  in  de- 
fendant's employment  in  the  same 
capacity,  and  at  the  same  wages, 
without  new  agreement.  On  Jan. 
10,  1887,  he  was  discharged  with- 
out cause,  and  brings  this  action, 
claiming  damages  for  breach  of  an 
implied  contract  of  employment 
for  one  year  from  Oct.  10,  1886. 

The  court  charged  that  if  the 
jury  found  th^re  was  originally  a 
contract  between  the  parties  for 
one  year,  though  void  under  the 
Statute  of  Frauds,  and  if  plaintiff 
thereafter  continued  with  defend- 
ants in  the  same  capacity,  without 
new  arrangement,  they  might  find 
a  new  contract  for  the  ensuing 
year.  To  this  defendants  ex- 
cepted. The  jury  found  for  plain- 
tiff. 

W.  Larremorey  for  applt. 

C.  Putzelj  for  respt. 

Heldy  No  error.  The  new  con- 
tract is  implied  from  what  is  pre- 
sumed to  be  the  intention  of  the 
parties,  ascertained  from  their 
acts.  It  is  valid,  because  it  is 
made    the    instant    performance 


under  it  commences,  and  being 
valid  in  itself  it  cannot  be  affected 
by  the  invalidity  of  the  old  one. 
There  is  besides  no  question  as  to 
the  invalidity  of  the  old  contract, 
because  it  has  been  fully  per- 
formed. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Daly^  J.;  Van  Hoe- 
sen  and  BookstaveVy  JJ,^  concur. 


ADVERSE  POSSESSION. 

N.  T.  Superior  Court.    General 
Term. 

Max  Danziger,  respt.  y  v.  John 
Boyd  et  al.,  applts. 

Decided  Dec.  12,  1887. 

To  oonstitute  an  adverse  title  under  2  R.  S. , 
ch.  1.,  title  2,  art.  4,  §  147,  there  must  be 
some  epecifled  title,  whether  good  or  bad, 
under  which  the  adverse  claim  is  made, 
and  there  is  no  such  color  of  title  when 
possession  was  taken  purely  by  mistake 
as  to  the  boundaries  of  a  deed. 

Appeal  from  judgment  entered 
upon  verdict. 

Action  in  ejectment. 

The  appellant  contended  that 
the  deed  to  plaintiff,  under  which 
he  claims  title  to  the  premises  in 
question,  was,  under  the  provis- 
ions of  the  Revised  Statutes,  void, 
for  the  reason  that  at  the  delivery 
thereof  to  pliaintiff  such  land  was 
in  actual  adverse  possession  of  de- 
fendant, claiming  under  title  ad- 
verse to  plaintiff. 

Totvnsend  &  Mahan,  for  applts. 

L.  SanderSy  for  respt. 

Heldy  That  nothing  can  satisfy 
the  language  of  the  statute  but  the 
existence  of  some  specific  title  un- 
der which  the  adverse  claim  is 
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made.  The  title  may  be  good  or 
bad,  but  there  must  be,  at  least,  a 
color  of  title  opposed  to  the  title  of 
the  grantor  in  the  deed ;  and  there 
is  no  such  color  of  title  when  the 
possession  was  taken  purely  by 
mistake  as  to  the  boundaries  of  a 
deed.     22  N.  Y.,  170. 

Judgment  affirmed,  with  costs. 

Opinion  per  curiam. 


SURVIVAL. 

N.  Y.  Superior  Court.    GENERAJi 
Term. 

James  E.  Lyon,  applt^  v.  Tre- 
nor  W.  Park  et  al.,  respts. 

Decided  Dec.  12,  1887. 

The  only  modeB  in  which  the  court  can 
give  a  party  the  benefit  of  §  755,  Code, 
as  to  non-abatement  of  certain  actions 
are  those  provided  by  the  succeeding  sec- 
tions. 

When  one  of  two  defendants  dies,  the  ac- 
tion cannot  be  continued  against  his  rep- 
resentatives under  the  provisions  of  § 
767,  Code. 

The  provisions  of  the  last  sentence  of  §  768, 
Code,  as  to  severance  of  action  on  joint 
and  several  liability,  in  case  of  death  of 
one  of  several  parties,  are  discretionary, 
and  not  to  be  applied  in  case  of  great 
laches. 

Appeal  from  order  denying 
plaintiff's  motion  for  leave  to  re- 
vive the  cause  against  the  estates 
of  Park  and  Baxter  and  give  se- 
curity for  costs. 

This  motion  was  made  by  plain- 
tiff in  August,  1886,  for  leave  to 
continue  the  action  against  the 
estates  of  Park  and  Baxter,  and 
also  te  be  relieved  from  his  default 
and  failure  to  file  an  undertaking 
for  costs  as  required  by  order  of 
the  court,  made  June  11, 1878,  and 


that  he  be  now  permitted  to  com- 
ply with  that  order.  The  alleged 
cause  of  action  arose  in  Nov.,  1671, 
out  of  an  alleged  conspiracy  to 
cheat  and  defraud  plaintifi". 

Warren  Higley,  for  applt. 

Ewing  &  Southard  and  W.  0. 
Campbell,  for  respt. 

Hddy  The  modes  in  which  a 
court  can  give  to  a  party  the  bene- 
fit of  §  756,  Code  Civ.  Pro.,  are 
only  those  provided  by  the  suc- 
ceeding sections. 

When  one  of  two  defendants 
dies,  as  Park  in  this  case,  the  ac- 
tion cannot  be  continued  against 
his  representatives  under  the  pro- 
visions of  §  767.  82  N.  Y.,  576. 
If,  which  is  not  afSrmed,  any  other 
sections  apply  to  Park,  it  is  §  758, 
in  its  last  sentence.  By  that,  the 
matter  is  left  to  the  discretion  of 
the  court,  acting  upon  special  cir- 
cumstances. The  laches  have  been 
such  that  the  representatives  of 
Park  have  lost  those  ordinary 
means  of  investigation  and  defense 
that  they  would  have  had  if  an 
earlier  application  had  been  made. 
Even  if  it  were  the  misfortune  of 
plaintiff  that  he  has  not  been  able 
before  this  time  to  procure  security 
for  costs,  the  effect  of  the  lapse  of 
time  would  be  injurious  to  defend- 
ant's defense. 

The  motion  is  denied  as  to  Park's 
representatives. 

The  representatives  of  Baxter 
have  not  been  brought  before  the 
court  on  this  motion,  and  indeed 
there  are  no  representatives  that 
could  be  competently  sued  in  the 
courts  of  this  State. 

Order  aflSrmed  on  opinion  below. 

Opinion  per  curiam. 
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ANTENUPTIAL  AGREEMENT, 
ESCHEAT. 

N.  Y.  Court  of  Appeals. 

Johnston  v.  Spicer  et  al.,  applts. 
Spicer  et  al.,  respts. 

Decided  Oct.  18,  1887. 

An  ante-nuptial  agreement  provided  that 
on  the  death  of  either  without  issue  tbe 
property  of  the  one  so  dying  should  he 
the  property  of  the  other.  The  husband 
died  intestate,  and  shortly  after  the  wife 
died  intestate,  without  issue  and  with  no 
teown  heirs.  Held,  That  the  wife  be- 
came the  equitable  owner  of  the  hus- 
band's real  estate  and  her  interei^t  re. 
▼erted  to  the  State,  though  not  techni- 
cally by  escheat;  that  the  legal  title  de- 
scended to  the  husband's  heizs  at  his 
death  and  was  held  as  a  naked  trust  sub- 
ject to  the  right  of  the  widow  tobe  vested 
with  title  on  demand,  and  they  had  a 
Tight  and  standing  to  raise  the  objection 
that  an  act  releasing  the  rights  of  the 
State  in  the  land  did  not  vest  the  right 
of  the  widow  in  the  grantees  from  the 
State. 

Chapter  877,  Laws  of  1885,  is  unconstitu- 
tional. 

The  controversy  in  this  case 
arose  among  the  heirs  of  G.  S., 
over  the  distribution  of  surplus 
moneys  arising  from  a  sale  under 
the  foreclosure  of  a  mortgage.  It 
appeared  that  on  June  29,  1847,  a 
contract  was  made  by  G.  S.,  in 
contemplation  of  marriage  with 
one  E.  D.  The  contract  was  exe- 
cutedrby  G.  S.  as  party  of  the  first 
part,  E.  D.  of  the  second  part  and 
P.  C.  of  the  third.  The  party  of 
the  second  part  thereby  conveyed 
certain  real  and  personal  property 
to  C,  in  trust  for  her  own  use  and 
benefit,  and  the  contract  then  pro- 
vided that  if  G.  S.  died  before  E. 
D.  without  leaving  issue  all  his 
property  should  belong  to  E.  D., 

Vol.  27- No.  21. 


and  in  case  E.  D.  died  without 
issue  before  G.  S.  all  of  her  prop- 
erty should  belong  to  G.  S.  and 
the  trustees  should  ^by  good  and 
sufficient  conveyances  assign  the 
same  to  him.  G.  S.  and  E.  D. 
subsequently  married  but  had  no 
children.  G.  S.  died  intestate 
July  1,  1884,  seized  of  the  lands 
out  of  which  the  surplus  money 
arose  which  he  acquired  in  1883 
and  leaving  numerous  heirs  at 
law;  his  widow  died  in  Jan.,  1885 
intestate,  and  leaving  no  lawful 
heirs.  The  appellants  claim  as 
legal  heirs  of  G.  S.,  and  the  re- 
spondents, who  were  also  a  por- 
tion of  his  heirs,  claim  the  exclu- 
sive right  to  the  surplus  moneys 
under  Chap.  377,  Laws  of  1886, 
^'  An  act  to  release  the  interest  of 
the  People  of  the  State  of  New 
York  in  certain  real  estate  to  * 
*  *  (said  heirs),  and  for  other 
purposes,"  which  they  procured  to 
be  passed. 

Edward  F.  Brotvriy  for  applts. 

Charles  De  K.  Toumsend^  for 
respts. 

Heldy  That  upon  the  death  of 
G.  G.  his  widow  became  by  force 
of  the  marriage  settlement  the 
equitable  owner  of  the  real  estate, 
and  upon  her  death  without  heirs 
her  interest  therein  reverted  to  the 
State  though  not  technically  by 
escheat.  No  express  trust  was 
created  by  the  marriage  contract, 
but  a  trust  by  implication  in  the 
property  of  G.  S.  arose  upon  his 
death  in  favor  of  his  widow;  that 
the  legal  title  vested  in  him  de- 
scended to  his  heirs  at  his  death 
by  force  of  the  statute  of  descents, 
but  they  held  it  as  a  naked  trust 
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merely  for  the  equitable  owner, 
and  subject  to  her  right  to  become 
Y^sted  with  the  title  upon  demand. 
5  Paige,  561;  38  Barb.,  479. 

Ant^-nuptial  contracts  by  which 
it  is  attempted  to  regulate  and 
control  the  interest  which  each  of 
the  parties  to  the  marriage  shall 
take  in  the  property  of  the  other 
during  coverture  or  after  death, 
like  dower,  are  favored  by  the 
courts  and  will  be  enforced  in 
^uity,  according  to  the  intention 
of  the  parties,  whenever  the  con- 
tingency provided  for  by  the  con- 
tract arises.  2  Kent^s  Com.,  165; 
2Y  Hun,  54;  92  N.  Y.,  235. 

No  especial  formality  is  requisite 
in  this  instance  and  in  order  to 
effectuate  the  intention  of  the  par- 
ties. Courts  of  Equity  will  impose 
a  trust  upon  the  property  agreed 
to  be  conveyed  commensurate 
with  the  obligations  of  the  con- 
tract, or  will  decree  its  specific  per- 
formance, and  when  such  relief  is 
inadequate  or  impracticable  from 
the  situation  of  the  property  or 
the  character  of  the  contract  will 
award  damages  for  its  breach.  6 
Barb.,  496;  99  N.  Y.,  29;  Pome- 
roy's  Eq.  Jur.,  §§  1297,  1403; 
Schouler  on  Dom.  Eel.,  263-266; 
71  N.  Y.,  156.  It  is  immaterial 
whether  a  trustee  to  carry  it  into 
effect  has  been  appointed  in  the 
contract,  or  whether  the  property 
agreed  to  be  conveyed  be  owned 
by  the  parties  at  the  time  of  the 
execution  of  the  contract,  or  is 
expected  to  be  subsequently  ac- 
quired, if  the  contract  is  fair  and 
reasonable  and  such  as  it  is  lawful 
for  the  parties  to  make,  and  the 
rights  of  creditors  or  third  persons 


have  not  intervened  it  will  be  en- 
forced in  equity,  in  such  manner 
as  to  accompUsh  the  object  the 
parties  had  in  view  without  refer- 
ence to  the  validity  of  the  contract 
at  law.  2  Barb.,  825,  334;  6  id., 
496;  Atherly  on  Mar.  Set.  Lond., 
1813,  58;  Pomeroy  Eq.  Jur.,  §| 
1297,  1403:  46  Barb.,  84;  Bright 
on  Hus.  and  W.,  471;  2  Vernon, 
97;  2  Story^s  Eq.  Jur.,  §§976, 1370, 
775;  2  Kent's  Com's.,  172;  3J.  Ch., 
523,  481;  6  H.  of  L.  Gas.,  376;  10 
L.  R.  Eq.,  585;  12  CI.  and  Finn, 
485;  99  N.  Y.,  29. 

All  rights  of  property  of  what- 
ever nature  they  may  be  revert  to 
the  people  when  the  owner  dies 
intestate  and  there  is  a  failure  of 
heirs  or  next  of  kin  to  take  such 
property.  4  Kent's  Com's.,  425; 
Edw.,  177;  3  Washburn  on  R.  P., 
49;  2  B.  Monroe,  393.  There  is  no 
substantial  diffei-ence  between 
real  and  personal  property,  in  re- 
spect to  the  rights  acquired  by  the 
State  upon  the  death  of  its  owner^ 
intestate,  without  heirs  or  next  of 
kin.  The  doctrine  of  escheat  ap- 
plies only  to  legal  estates  and  does 
not  in  a  strict  sense  affect  either 
real  estate  or  personal  property. 

Section  1,  of  Chap.  377,  Laws  of 
1885,  purports  to  release  to  certain 
pei-sons  described  in  its  title  the 
real  estate  described  therein.  The 
second  section  released  to  said  per- 
sons all  interest  the  State  had  in 
the  personal  property  of  which  E. 
died  possessed. 

Hddy  That  this  act  was  viola* 
tive  of  §  16  of  Art.  3  of  the  Consti- 
tution, which  provides  that  "no 
private  or  local  bill  *  *  *  shall 
embrace  more  than  one   subject 
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and  that  shall  be  embraced  in  the 
title. '^  70  N.  Y.,  350;  36  id.,  452; 
4  Hill.,  418;  8  N.  Y.,  253. 

Also  held,  That  the  legal  title  to 
the  property  in  question  being  in 
the  heirs  of  G*  S.  when  the  act  of 
1885  was  passed  they  were  for  that 
reason  presumably  in  possession  of 
the  property  and  the  legal  owners 
thereof,  that  this  title  and  posses- 
sion they  had  a  right  to  maintain 
against  all  persons  except  £.  or 
those  who  had  lawfully  succeeded 
to  her  rights,  and  had  such  a 
standing  in  court  as  authorized 
them  to  raise  the  objection  that 
the  act  of  1885  did  not  vest  the 
rights  of  E.  in  the  grantees  from 
the  State. 

Order  of  General  Term,  so  far  as 
it  reverses  order  of  Special  Term, 
directing  distribution  to  the  gran- 
tees of  the  State,  affirmed,  and 
that  part  directing  a  distribution 
of  the  surplus  among  all  the  heirs 
of  S.  reversed  and  case  remitted 
for  further  hearing. 

Opinion  by  RugeTj  Ch.  J.  All 
concur. 


N.  Y.  CITY.     NEGLIGENCE. 

N.  Y.  Common  Pleas.    General 
Term. 

Charles  Mayer,  applt.^  v.   The 
Mayor,  etc.,  of  N.  Y.,  respt. 

Decided  Jan.  3,  1888. 

Chapter  572,  Laws  of  1886,  in  regard  to 
filing  notice  prior  to  bringing  actions  for 
personal  injuries  against  certain  cities, 
was  not  intended  to  apply  where  the  ac- 
tion is  commenced  within  the  six  months 
by  the  service  of  the  summons  and  com- 
plaint on  the  corporation  counsel,  for 
then  the  notice  required   for  the  city's 


protection  is  fully  giyen  by  the  action  it- 
self. 

Appeal  from  judgment  entered 
upon  dismissal  of  complaint. 

Action  for  damages  for  injuries 
sustained  in  falling  into  a  basin  in 
sidewalk  in  this  city.  The  defense, 
among  other  things,  was  a  denial 
'^that  plaintiff  caused  to  be  filed 
in  the  office  of  the  counsel  to  the 
corporation  of  the  city  of  New 
York,  within  six  months  after  the 
cause  of  action  accrued,  notice  of 
his  intention  to  commence  this  ac- 
tion, and  of  the  time  and  place  at 
which  such  injuries  were  received.*' 
Defendant  moved  to  dismiss  the 
complaint  upon  the  ground  that 
the  evidence  showed  that  plaintiff 
had  failed  to  comply  with  the  pro- 
visions of  Chap.  672,  Laws  of  1886, 
as  to  above  notice.  The  injuries 
of  plaintiff  were  received  July  9. 
1886,  and  action  was  commenced 
by  voluntary  appearance  of  de- 
fendant Oct.  4,  1886.  Five  days 
before  such  appearance,  and  on 
Sept.  29,  1886,  copies  of  the  sum- 
mons and  complaint  were  left  at 
the  office  of  the  corporation  coun- 
sel with  a  clerk  in  his  employ  in 
the  expectation  that  a  notice  of 
appearance  would  be  sent  to  plain- 
tiff's attorneys.  The  complaint 
was  dismissed  for  failure  to  file 
with  the  corporation  counsel  the 
notice  required  by  the  statute 
aforesaid. 

CTZ/o,  Ruebsamm  &  Hubbe,  for 
applt. 

M.  J.  O'Brien^  for  respt. 

Held,  That  the  statute  of  1886 
was  intended  to  prevent  the  mis- 
chief that  might  ensue  from  plain- 
tiff's delaying  to  bring  his  action 
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for  injuries  until  so  long  after  the 
alleged  occurrence  that  the  means 
of  preparing  a  defense  might  be 
lost  or  greatly  impaired.  The 
statute  was  not  intended  to  apply 
where  the  action  is  commenced 
within  the  six  months  by  the  no- 
tice of  the  summons  and  complaint 
on  the  corporation  counsel,  for 
then  the  notice  required  for  the 
city's  protection  is  given  in  the 
fullest  manner  by  the  action  itself. 
The  leaving  of  the  proposed  sum- 
mons and  complaint  with  the  cor- 
poration counsel  prior  to  the  ap- 
pearance is  a  substantial  compli- 
ance with  the  statute. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  by  Daly^  J.;  Larremore^ 
Ch.  J.y  and  Van  Hoesen^  J,,  con- 
cur. 


N. 


DIVISION  FENCES. 

Y.  Supreme  Court.  General 
Term.    TmRD  Dept. 


Jonathan    Crandall,    applt.j  v. 
John  B.  Eldridge,  respL 

Decided  Nov.,  1887. 

Plaintiff  and  defendant  owned  adjoining 
farms.  Defendant  neglected  to  main- 
tain his  part  of  the  division  fence  and 
plaintiff's  colt  passing  through  the  open- 
ing fell  into  a  morass  on  defendant's 
farm  and  was  drowned.  Held,  That 
plaintiff  could  not  recover. 

The  statutory  duty  as  to  diTision  fences 
imposed  by  Chap.  261,  Laws  of  1888,  con- 
cerns only  adjoining  owners  and  is  not  a 
duty  due  to  the  public.  Hence  a  failure 
to  comply  with  the  statute  is  to  be  meas- 
ured as  to  its  penalty  by  the  statute,  and 
that  penalty  cannot  be  enlarged. 

Plaintiff  and  defendant  owned 
adjoining  farms.     Defendant  neg-  I 


lected  to  maintain  his  part  of  the 
division  fence.  Plaintiff's  colt 
passed  from  plaintiff's  land 
through  the  defective  fence,  fell 
into  a  morass  upon  defendant's 
land  and  was  drowned.  Defend- 
ant succeeded  below. 

James  Whiter  for  applt. 

J.  O.  Sherman^  for  respt. 

Hdd^  No  error;  that  the  action 
could  not  be  maintained.  Inde- 
pendently of  the  statute  as  to  di- 
vision fences,  1  R.  S.  m.  p.,  358,  § 
30,  plaintiff  would  have  no  right 
of  action.  The  liability  incurred 
by  disregarding  the  statute  is  fixed 
by  Chap.  261,  Laws  of  1838,  and 
extends  only  to  damages  to  lands 
and  the  crops,  fruit  trees  and 
shrubbery  thereon  and  fixtures 
connected  therewith.  See  the  case 
in  8  Hill,  38,  where  it  is  stated 
that  the  statute  does  not  takeaway 
the  common  law  action  of  tres- 
pass if  one  owner  chooses  to  allow 
his  land  to  lie  open.  The  statute 
thus  allows  parties  to  elect  be- 
tween common  law  rights  and 
liabilities  and  statutory  rights  and 
liabilities,  and  the  inference  is 
strong  that  when  they  elect  to  be 
governed  by  the  latter  they  elect 
to  assume  only  such  liabilities  as 
the  statute  declares. 

This  case  differs  from  that  of 
Graham  v.  President,  etc.,  of  D. 
&  H.  Co.,  decided  at  this  term. 
We  there  held  that  the  duty  of  the 
corporation  was  in  part  owed  to 
the  public.  The  division  fence 
statute  concerns  only  adjoining 
owners,  tenders  them  an  optional 
relation  and  regulates  its  condi- 
tions. Public  policy  does  not  re- 
quire that  their  failure  to  observe 
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the  duty  should  entail  auy  further 
liability  than  the  statute  pre- 
scribes. 

Judgment  aflSrmed. 

Opinion  by  Landon^  J.;  Par- 
ker and  Fish,  JJ.j  concur. 


RAILROADS.    NEGLIGENCE. 

N.  Y.  Court  op  Appeals. 

Lilly,  appIL,  v.  The  N.  Y.  C.  & 
H.  R.  RR.  Co.,  respt 

Decided  Dec.  23,  1887. 

Plaintiff  was  a  hrakeman  in  defendant's 
employ,  and  was  knocked  from  a  car  by 
a  coUision  with  the  engine,  and  pushed 
before  the  car  until  he  was  run  over.  It 
was  proved  that  the  accident  could  not 
have  happened  if  the  brake  had  been  in 
good  order  and  well  set.  Hddy  That  a 
nonsuit  was  error. 

This  action  was  brought  to  re- 
cover damages  for  injuries  re- 
ceived by  plaintiff  while  in  defend- 
ant's employ.  Upon  the  trial 
plaintiff  testified  that  he  was  one 
of  defendant's  bi'akemen,  and  was 
assigned  to  duty  in  and  about  the 
Grand  Central  depot  in  New  York 
and  the  yard  and  grounds  adjoin- 
ing. He  was  knocked  off  from  a 
car  on  which  he  was  at  work  by 
a  collision  with  an  engine  which 
had  been  sent  to  bring  the  cai- 
which  had  been  standing  in  the 
yard.  The  car  after  being  struck 
by  the  engine  moved  about  200 
teety  rolling  the  plaintiff  along  in 
front  of  it  until  the  brake  beam 
was  raised  sufficiently  high  to 
pass  over  plaintiff's  shoulder  so  as 
to  allow  his  legs  to  come  in  con- 
tact with  the  wheels  which  ran  over 
them,  rendering  amputation  nec- 


essary. It  was  proved  that  if  the 
brake  on  the  car  had  been  in  good 
condition  and  properly  set  it 
would  have  remained  stationary 
or  only  moved  a  few  yards.  A 
motion*  was  made  to  dismiss  the 
complaint,  which  was  granted. 

Samuel  D.  Morris^  for  applt. 

B.  F.  Tracejfy  for  respt. 

Held,  Error;  that  the  jury 
might  be  asked  upon  the  evidence 
to  say  that  but  for  the  fact  of  the 
brakes  being  out  of  order  and  fail- 
ing to  hold  the  car  at  all  the 
plaintiff  would  have  sustained  no 
injury  from  'the  collision,  and 
thus  it  may  be  said  that  the  proxi- 
mate direct  cause  of  the  injury 
was  the  condition  of  the  brakes 
on  the  car  and  that  the  only  effect 
of  the  collision  was  to  place  plain- 
tiff in  a  dangerous  position  from 
which  he  might  have  been  extri- 
cated without  injury  if  the  brakes 
had  been  in  proper  order. 

T|he  duty  of  a  hrakeman  called 
him  to  situations  of  peril  in  and 
about  standing  as  well  as  mov- 
ing cars,  and  this  peril  is  of  a 
nature  that  is  recognized  as  exiBt- 
ing  by  the  railroad  authorities, 
and  they  having  assumed  to  re- 
duce it  as  far  as  they  reasonably 
can  by  the  appliance,  among  other 
things,  of  brakes,  the  failure  to 
have  them  in  order  under  circum- 
stances such  as  arise  in  the  pres- 
ent case  may  be  fairly  alleged  as 
the  cause  of  the  accident. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing 
complaint,  reversed,  and  new  trial 
granted. 

Opinion  by  Peckham,  J.;  Ruger^ 
Ch.  J,   Andrews    and   Danforth^ 


486 


NEW  YORK  WEEKLY  DIGEST. 


JJ.y  concur.  Earl  and  Finch^ 
JJ.y  dissent,  on  the  ground  that 
the  defect  in  the  brake  was  not 
the  proximate  cause  of  the  acci- 
dent and  defendant  was  not  bound 
to  anticipate  such  an  accident 
from  such  a  cause,  and  was  not 
chargeable  with  culpable  neglect 
and  that  the  accident  was  caused 
by  co-employees. 


WILL.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

In  re  probate  of  will  of  Patrocles 
Blaker,  deceased. 

Decided  Dec.,  1887. 

Where  a  will  is  not  unreasonable  in  its 
provisions,  though  some  of  the  evidence 
excluded  was  admissible,  a  decree  admit- 
ting: the  will  to  probate  will  not  be  set 
aside  for  such  error  unless  the  court  can 
see  that  the  contestant  was  prejudiced 
by  the  rulings. 

An  inquisition  taken  upon  a  commissid%  of 
lunacy  is  not  admissible  in  evidence  as 
against  the  proponent  of  a  will  unless  it 
embraces  the  time  in  which  the  will  was 
made  within  that  in  which  the  testator 
was  found  to  be  of  unsound  mind. 

A  will  of  the  use  or  income  of  real  and  per- 
sonal estate  of  the  testator  to  his  widow 
during  life,  and  after  her  death  the  use 
of  it  to  her  seven  children  during  their 
lives,  share  acd  share  alike,  and  after  the 
death  of  each  child  the  share  of  such  de- 
ceased to  be  equally  divided  between  the 
grandchildren  of  the  testator  then  living, 
is  valid,  and  does  not  operate  as  an  un- 
lawful  suspension  of  alienation,  or  of  the 
absolute  ownership  of  the  property  real 
or  personal. 

Patrocles  Blaker  made  a  will 
August,  1880,  and  died  at  the  age 
af  eighty-six  Nov.,  1886.  By  this 
will  he  gave  his  wife  the  use  and 
income  of  all  his  property  during 


her  life,  and  after  her  death  the 
use  of  it  to  her  seven  children 
during  their  lives,  share  and  share 
alike,  and  after  the  death  of  each 
child  he  directed  the  division  of 
the  share  of  such  deceased  child 
equally  between  his  grandchildren 
then  living.  The  probate  was  con- 
tested by  one  of  the  children  of  the 
testator  mainly  on  the*  ground  of 
want  of  testamentary  capacity,  and 
that  the  power  of  alienation  of  the 
real  estate  and  the  absolute  owner- 
ship of  the  personal  estate  were 
unlawfully  suspended. 

The  Surrogate's  Court  of  Monroe 
County  admitted  the  will  to  pro- 
bate and  the  contestant  appealed. 

William  Butler  Crittenden^  for 
applt. 

H,  O.  Pierce,  for  respt. 

Held,  That  the  will  was  not  un- 
reasonable in  its  provisions  in  view 
of  the  amount  of  the  testator's 
property,  which  is  said  to  have 
amounted  to  about  $15,000,  and 
though  there  were  several  excep- 
tions taken  by  the  contestant  to 
the  exclusion  of  evidence,  and 
some  of  the  evidence  so  excluded 
was  admissible,  but  in  most  in- 
stances evidence  similar  in  charac- 
ter to  that  so  rejected  was  intro- 
duced, after  a  careful  examination 
of  all  the  evidence  we  think  the 
contestant  was  not  prejudiced  by 
the  rulings,  and  therefore  the  de- 
cree should  not  be  reversed  for 
such  error.  Code  Civ.  Pro.,  § 
2545;  104  N.  Y.,  75. 

That  the  inquisition  taken  upon 
the  commission  issued  to  inquire 
into  the  lunacy  of  the  testator  was 
properly  excluded,  because  it  did 
not  embrace,  within  the  time  in 
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which  he  was  declared  to  be  such, 
a  period  earlier  than  April,  1883, 
nearly  three  years  after  the  will 
was  made.  6  Wend.,  497;  8  Hun, 
327. 

That  there  was  no  unla«srful 
suspension  or  alienation,  or  of  the 
absolute  ownership  of  the  prop- 
erty real  or  personal.  The  widow 
takes  the  use  during  her  life.  The 
children  take  the  use  as  tenants  in 
common,  not  as  joint  tenants  dur- 
ing their  lives,  and  on  the  death 
of  each  of  the  latter  the  portion  in 
which  he  took  a  life  estate  by  the 
will  is  relieved  from  the  suspen- 
sion, and  vests  in  the  grandchil- 
dren, and  thus  no  portion  of  this 
estate  is  within  the  limitation  and 
absolute  ownership  for  a  longer 
period  than  two  lives  in  being  at 
the  time  of  testator's  death. 

Decree  affirmed. 

Opinion  by  Bradley,  J.;  Smith, 
P.J.y  Barker  and  Haight,  JJ.,  con- 
cur. 


ASSIGNMENT.    COMPOSI- 
TION. 

N.  Y.  Court  of  Appeals. 

White,  applt.,  v.  Kuntz  et  al., 
respts. 

Decided  Dec.  13,  1887. 

Wlijle  a  secret  agreement  with  one  of 
•ereral  crediton  as  an  inducement  to 
procure  his  signature  to  a  composition 
agreement  that  he  shall  receive  a  greater 
amount  for  the  notes  than  their  face 
is  fraudulent  and  void,  and  will  avoid 
the  composition  as  to  all  innocent  parties 
thereto,  the  party  with  whom  such 
agreement  is  made  cannot  he  heard  to 
allege  that  the  composition  is  invalid  or 
be  aUowed  to  recover  such  increased 
amount,  but  he  is  to  be  held  to  his 
remedy  on  the  composition  notes. 


This  action  was  brought  against 
J.,  and  L.  F.  K.,  and  M.  E.,  about 
Jan.  1,  1882.    An  amended  com- 
plaint was  served  in  March,  1884. 
The  complaint  alleged  that  when 
the  action  was  commenced   and 
for  five  years  before,  plaintiff  was 
a  malster  and  J.   and  L.  F.  K., 
were  brewers  in  the  city  of  New 
York ;  that  prior  to  Jan.  3,  1881, 
plaintiff  sold  to  J.  and  L.  F.  K.,  a 
large   quantity  of  malt  and   re- 
ceived in  payment  therefor  two 
notes,  one  dated  Dec.  7,  1880,  for 
$5,446  84,  and  one  dated  Jan.  8, 
1881,  for  $12,714.80,  each  payable 
four  months  after  date.     These 
notes  were  not  paid  at  maturity 
and  in  April,  1881,  J.  and  L.  F.  K., 
made  an  assignment  for  the  benefit 
of  their  creditors,  to  their  father,  M. 
K.,  that  afterwards  certain  of  their 
creditors  executed  a  composition 
agreement  whereby  they  agreed 
to  accept  in  full    discharge   38^ 
cents  on  the  dollar  of  their  claims, 
to  be   paid   in   notes   of  J.    and 
L.  F.  K.,  payable  in  four  equal  in- 
stalments in  2,  3,  4  and  5  years 
from  May  2,   1881.    These  notea 
were  to  the  order  of  M.  K.,  and 
were  to  be  indorsed  by  him  and 
the   delivery    of    them    was    to 
operate  as  a  complete  release  and 
discharge  of  all  the  demands  of 
the  creditors  signing  the  agree- 
ment.   In  pursuance  of  said  agree* 
ment  four  notes  each  for  $1,513.47 
were  executed  and  delivered   to 
plaintiff  and  indorsed  by  M.  E. 
Prior  to  the  signing  of  the  com- 
I>osition  agreement  on  April  28, 
1881,  and,   to  induce  plaintiff  to 
sign   the   same   M.    E.,    signed, 
sealed  and  delivered  to  plaintiff, 
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an  agreement  to  purchase  from 
him  the  four  composition  notes 
for  $10,000  payable  $2,600  on  the 
first  days  of  June,  Sept,  and 
Dec.,  1881,  and  March  1882 ;  that 
on  July  19,  1881,  plaintiff  ten- 
dered the  composition  notes  to 
M.  K.,  and  demanded  payment 
of  the  $2,500  payable,  June  1, 
1881.  M.  K.,  refused  payment 
claiming  that  his  agreement  was 
null  and  void.  The  complaint  also 
alleged  that  other  creditors  were 
induced  to  sign  the  composition 
agreement  by  promises  on  the 
part  of  M.  K.,  to  pay  them  a 
larger  percentage  than  one-third, 
and  that  J.  and  L.  F.  K.  knew  of 
such  promises  which  were  fraudu- 
lently concealed  from  plaintiff. 
The  complaint  was  demurred  to 
as  not  stating  a  cause  of  action 
against  the  defendants  or  any  of 
them,  and  the  demurrer  was  sus- 
tained. 

William  Barnes,  for  applt. 
A.  Blumensteilj  for  respts. 
Held,  No  error  ;  that  the  agree- 
ment on  the  part  of  M.  K.,  with 
plaintiff  was  fraudulent  and  void, 
and  the  composition  agreement  as 
to  all  the  innocent  parties  thereto, 
was  void,  and  they  were  left  with 
the  right  to  enforce  their  original 
claims  the  same  as  if  they  had 
never  signed  it,  1  Hilton  614,  519; 
4  Sandf.,  79,  83;  10  Wend.,  474, 
479;  but  plaintiff  not  being  an 
innocent  party,  but  having  by  his 
signature  to  the  composition  in- 
duced innocent  creditors  to  sign 
in  the  belief  that  all  creditors 
were  to  be  treated  alike,  perpe- 
trated a  fraud  and  should  be  held 
to  the  composition  and  his  remedy 


upon  the  composition  notes,  16  A  & 
E.  N.  S.,  690,  and  he  is  not  in  a 
position  where  he  may  be  per- 
mitted to  allege  that  the  composi' 
tion  agreement  is  invalid. 

Judgment  of  General  Term,  af- 
firming judgment  on  order  sus- 
taining demurrer,  aflSrmed. 

Opinion  by  Earl,  J.    All  concur. 


AGENCY.    EVIDENCE.    RES 
GEST^. 

N.  Y.  Supreme  Court.    General 
Term.    Fjpth  Dept. 

Miles  Biggs  et  al.,  respts. y  v.  D. 
Rollo  Warner,  applL 

Decided  Dec.,  1887. 

Where  defendant  and  his  father  lived  on  a 
farm  which  was  owned  by  the  former, 
and  defendant  purchased  goods  from 
time  to  time  upon  credit  of  plaintiffs,  a 
portion  of  which  were  purchased  by  the 
father  and  hired  man,  and  defendant  had 
made  payments  of  money  and  produce 
on  the  same,  and  the  transactions  be- 
tween plaintiffs  and  defendant  took  the 
form  of  an  account  on  the  books  of  plain- 
tiffs, and  subsequently  defendant  leased 
the  farm  stock  and  utensUs  to  his  father 
and  moved  from  the  farm,  and  his  father 
conducted  the  business  of  the  farm  in 
apparently  the  same  manner  as  formerly, 
and  continued  to  purchase  goods  of  the 
same  general  character  of  plaintiffs,  who 
without  notice  of  the  change  of  the  rela- 
tions between  the  father  and  the  son  in 
respect  to  the  business  of  the  farm 
charged  such  goods  so  purchased  to  de- 
fendant in  his  account.  Held,  That  de- 
fendant by  reason  of  want  of  notice  'of 
revocation  of  agency  was  liable  to  plain- 
tiffs for  goods  BO  furnished  his  father; 
that  knowledge  that  defendant  had 
moved  away  from  the  farm  did  not  nec- 
essarily require  the  conclusion  thai 
plaintiffs  had  notice  of  the  change  of  re- 
lations. 

Statements  made  by  defendant's  fiither 
when  plaintiffs  were  figuring  up  the  ac- 
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ooant,  and  drawing  up  a  note  for  the 
father  to  procure  his  son's  signature  to, 
are  competent  as  a  part  of  the  res  geatcR. 

Appeal  from  judgment  of  Wayne 
County  Court  affirming  judgment 
rendered  by  a  justice  of  the  peace. 

Action  upon  an  account  for 
goods  sold  by  plaintiffs  to  defend- 
ant. It  appeared  that  in  1882  and 
into  Oct.,  1883y  defendant  and  his 
family  resided  on  a  farm  owned 
by  him,  and  his  father  resided  up- 
on the  same  farm.  During  that 
).)eriod  defendant  bought  feed  and 
grain  of  plaintiffs  and  the  dealings 
of  plaintiffs  and  defendant  went 
into  an  account  upon  plaintiff's 
books,  and  payments  made  in  cash 
•  and  produce  were  credited  from 
time  to  time  to  defendant's  ac- 
count. The  purchases  on  account 
were  sometimes  made  by  defend- 
ant, and  at  other  times  by  his 
father  and  the  hired  man.  In  Oct. , 
1888,  defendant  moved  from  the 
farm  to  another  town,  but  left  on 
it  his  farming  utensils  and  stock, 
and  his  father  remained  on  the 
farm.  After  defendant  removed 
from  the  farm,  flour,  feed  and 
grain,  etc.,  from  time  to  time  were 
purchased,  which  were  called  for 
by  his  father  and  the  hired  man, 
and  these  goods  were  entered  by 
plaintiffs  in  the  account  upon  their 
books  with  defendant.  The  con- 
troversy relates  to  that  portion  of 
the  account  for  goods  sold  after 
defendant  moved  from  the  farm; 
and  he  and  his  father  testify  that 
after  that  time  the  latter  had  no 
authority  to  get  goods  upon  the 
account  or  credit  of  defendant; 
and  the  latter  says  he  had  leased 
the  farm  and  stock  upon  it  to  his 

VoL  27-No.  81a. 


father,  and  had  nothing  to  do  with 
its  operation.  No  notice  appears 
to  have  been  given  to  plaintiffs  of 
any  change  in  the  relations  be- 
tween him  and  his  father  in  the 
business  of  the  farm  unless  it  Was 
permitted  by  knowledge  of  the 
fact  that  defendant  had  left  the 
farm. 

P.  Chamberlin^  Jr.^  for  applt. 

S.  B,  Mclntyre,  for  respt. 

Heldj  It  appears  that  plaintiffs 
treated  defendant  as  principal,  and 
we  think  that  knowledge  of  the 
fact  that  defendant  had  left  the 
farm  did  not  necessarily  require 
the  conclusion  that  plaintiffs  had 
notice  of  the  change  of  relations 
between  the  father  and  the  son,  as 
defendant's  stock  and  utensils  re- 
mained and  the  stock  was  main- 
tained and  utensils  were  used  on 
the  farm  apparently  as  before  that 
time;  and  for  want  of  notice  of 
revocation  of  the  relation  of  the 
father  as  agent  of  defendant  plain- 
tiffs were  permitted  to  assume  it 
continued  after,  as  it  had  before, 
defendant  ceased  to  reside  on  the 
farm;  therefore  defendant  was 
chargeable  upon  account  for  the 
goods  obtained  apparently  through 
the  same  agency,  in  the  same  line 
of  trade  for  use  upon  the  farm  as 
before,  and  upon  the  faith  that 
they  were  ordered  and  obtained 
upon  his  account  and  credit.  66 
N.Y.,  23;  id.,  301. 

That  the  transaction  between 
the  father  and  plaintiffs  at  the 
time  the  account  was  figured  up 
was  not  inccgnpetent ;  and  what 
was  said  at  the  time  having  rela- 
tion to  it  was  part  of  the  res  gestae. 

Judgment  affirmed. 
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Opinion  by  Bradley j  J.;  Smith, 
P.J.,  Barker  and  Haight,  J  J. 
concur. 


VENDOR  AND  VENDEE. 

N.  Y.  Court  of  Appeals. 

Windrnuller  et  al.,   respts.,  v. 
Pope  et  al.,  applts. 

Decided  Dec,  6,  1887. 

Where  the  vendee  serves  notice  on  the 
vendor  that  he  will  not  receive  or  pay  for 
the  Roods  the  vendor  may  immediately 
sue  for  breach  of  the  contract  without 
tendering  performance  or  waiting  for 
expiration  of  the  time  fixed  by  the  con- 
tract. 

This  was  an  action  to  recover 
damages  for  the  renunciation  of  a 
contract  for  the  purchase  of  iron 
to  be  imported  by  plaintiffs.  The 
contract  was  made  in  Jan.,  1880. 
On  June  12, 1880,  defendants  noti- 
fied plaintiffs  that  they  would  not 
receive  or  pay  for  the  iron,  and  on 
the  next  day  informed  them  that 
if  they  brought  the  iron  to  New 
York  they  would  do  so  at  their 
own  peril,  and  advised  them  to 
stop  at  once  attempting  to  carry 
out  the  contract,  so  as  to  make 
the  loss  as  small  as  possible. 
Plaintiffs  sold  the  iron  to  another 
party. 

Carlisle  Norwood,  for  applts. 

Bernard  Roelker  and  Cephas 
Brainerd,  for  respts. 

Held,  That  plaintiffs  were  justi- 
fied in  treating  the  contract  as 
broken  at  that  time  and  were  en- 
titled immediately  to  bring  an  ac- 
tion for  its  breach  wilj^out  tender- 
ing the  delivery  of  the  iron  or 
waiting  the  expiration  of  the  pe- 
riod of  perfprn^aixoe  fixed  by  the 


contract,  nor  could  defendants  re- 
tract their  renunciation.  43  N. 
Y.,  231;  61  id.,  362;  101  id.,  12;  2 
El.  &  BI.,  678;  17  Ad.  &  El.,  127; 
19  la  ,  179;  Benj.  on  Sales,  §§  667, 
568. 

Also  held,  That  in  computing 
the  damages  defendants  should  be 
credited  with  the  difference  be- 
tween the  freight  to  New  York, 
fixed  by  the  charter  party,  less 
the  sum  it  cost  plaintiffs  to  be  re- 
leased from  the  charter,  and  also 
with  any  other  expenses  the  plain- 
tiffs would  naturally  have  incurred 
in  performing  their  contract  to 
deliver  the  iron  in  New  York. 

Judgment  of  Gteneral  Term, 
affirming  judgment  on  verdict  for 
plaintiffs,  affirmed. 

Per  curiam  opinion.    All  concur. 


EXECUTOR.    ACCOUNTING. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

In  re  estate  of  Edward  O'Neil. 

Decided  Nov.,  1887. 

After  a  decree  had  been  entered  in  a  final 
accounting  an  ezecator  applied  to  the 
successor  of  the  surrogate  who  made  the 
decree  and  stated  bj  petition  that  he  had 
not  been  allowed  commissions  on  a  cer- 
tain sum  in  his  account.  The  surrogate 
opened  the  decree  and  allowed  the  com- 
missions. Held,  That  no  case  was  made 
for  opening  the  decree. 

The  will  of  the  testator  directed 
the  executor  to  invest  $2,600,  and 
pay  the  interest  semiannually  to 
Mary  O'Neil  during  life,  and  upon 
her  death  to  her  daughters,  Mrs. 
Lake  and  Mrs.  Gunn.  The  execu- 
tor did  not  invest  the  principal,  but 
used  it.     He  pai4  the  interest  to 
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Mary  O'Neil  from  1868  to  her 
death  in  1875,  andj^  the  same 
year  paid  the  principal  to  Mrs. 
Lake  and  Mrs.  Grunn.  Upon  his 
final  accounting  in  Oct.  1886,  the 
surrogate  then  in  office  found  the 
executor  had  $2,096.43  to  distri- 
bute among  residuary  legatees  and 
that  of  this  then  should  be  paid  to 
Mrs.  Lake  and  Mrs.  Gunn  $59.72 
each.  In  April  1887  the  executor 
presented  a  petition  to  the  present 
surrogate  alleging  that  no  allow- 
ance was  made  him  in  the  decree 
for  commissions  on  the  $2,500. 
The  surrogate  opened  the  decree 
and  allowed  commissions  equal  to 
the  sums  to  be  ,paid  Mrs.  Lake 
and  Mrs.  Gunn  and  effect  the  sums 
against  their  shares.  They  ap- 
peal. 

John  D.  Echerty  for  applts. 

Bernard  dt  Fiero,  for  respt. 

Held,  Error.  No  case  was  made 
to  open  the  decree.  Why  the 
commissioners  were  not  allowed 
in  the  decree  does  not  appear  in 
any  way.  Nor  does  it  appear  up- 
on what  sum  the  executor  was  al- 
lowed commissions,  if  any.  The 
Code  Civ,  Pro.,  §  2481,  sub.  6,  di- 
rects a  surrogate  not  to  open  or 
modify  a  decree  except  'Mn  a  like 
case  and  in  the  same  manner  as  a 
court  of  record  and  general  juris- 
diction exercises  the  same  powers. " 
Such  a  power  should  be  carefully 
exercised  and  its  inconsiderate  use 
has  been  corrected.  1^8  N.  Y., 
434;  109  id.,  206;  41  Hun.,  463;  24 
id.,  1.  No  court  of  record  would 
permit  its  decree  to  be  opened  up- 
on the  suggestion  of  one  of  the 
parties  that  some  item  of  credit 
was  not  allowed  him.    The  execu- 


tor has  had  his  day  in  court  and 
to  get  another  he  must  show  that 
it  was  not  his  fault  that  he  did  not 
improve  it. 

Order  reversed. 

Opinion  by  Landon,  J.;  Parker 
and  Fishy  JJ.,  concur. 


SURROGATES.    BOND. 

N.  Y.  Court  of   Appeals. 

The  People  ex  rel.  Nash,  surro- 
gate, respt. ^  V.  Faulkner,  exr., 
et  al.,  applts. 

Decided  Dec.  6,  1887. 

The  sureties  on  a  surrogate's  bond  are  not 
liable  for  moneys  deposited  by  bim  in 
good  faith  with  a  banker  who  is  in  good 
CI  edit  and  standing  at  the  time,  but  who 
is  afterward  found  to  be  insolvent. 

Reversing  S,  C,  28  W.  Dig,,  831. 

One  F.  was  county  judge  and 
surrogate  of  Livingston  County 
from  Jan.  1,  1872  until  Aug.  9, 
1878,  when  he  died.  During  his 
term  of  office  proceedings  to  sell 
the  real  estate  of  an  intestate  were 
instituted.  The  proceeds  realized 
f  roui  the  sale  were  paid  into  P.  as 
surrogate  and  deposited  by  him  in 
good  faith  in  the  bank  of  C,  who 
was  a  banker  in  good  standing  and 
credit  doing  a  general  banking 
business.  The  deposit  was  made 
in  April,  1877.  On  Nov.  1,  1877, 
while  proceedings  to  establish  the 
claims  of  creditors  on  the  money 
so  deposited  was  still  pending,  C. 
failed  and  made  an  assignment  for 
the  benefit  of  his  creditors*  F. 
died  before  a  payment  was  made 
by  the  assignee  and  after  such 
payment  an  order  was  made  at  a 
Special    Term   of    the    Supreme 
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Court  on  an  ex  parte  application 
by  the  relator  authorizing  him  to 
prosecute  defendants  as  sureties 
upon  the  official  bond  of  F.  and 
this  action  was  brought  to  recover 
the  value  of  the  sum  deposited. 

Charles  J.  Bissill^  for  applt. 

James  Wood,  for  respt. 

Heldy  That  the  complaint  should 
have  been  dismissed,  F.  having 
deposited  the  money  in  good  faith 
and  without  negligence  and  with 
a  banker  in  good  standing  and 
credit  at  the  time  the  money  was 
deposited.  26  Wend.,  440  ;  7  Hill 
583. 

Muzzy  V.  Shattuck,  1  Den.,  233, 
distinguished  and  explained. 

The  surrogate  was  not  a  public 
officer  to  receive  or  disburt^e  public 
money,  and  it  was  not  even  his 
main  duty  to  receive,  keep  or  dis- 
burse the  money  of  individuals. 
His  principal  duties  were  judicial 
in  their  nature  and  any  duties  he 
had  in  reference  to  moneys  which 
came  into  his  hands  were  inci- 
dental to  his  judicial  duties  ;  that 
this  money  came  lawfully  into  the 
possession  of  the  surrogate  and 
there  is  nothing  .in  the  statute 
which  makes  him  an  absolute 
debtor  for  it.  It  was  his  duty  to 
keep  it  and  when  the  time  came 
for  distribution  to  distribute  it 
among  the  creditors.  It  might 
remain  in  his  custody  for  a  long 
time  until  the  claims  of  creditors 
had  been  established  and  all  litiga- 
tion in  relation  to  them  and  the 
money  ended.  The  law  did  not 
provide  the  surrogate  with  a  safe 
or  other  place  of  deposit,  but  left  it 
to  his  own  good  sense  and  judg- 
ment to  determine  how  he  should 


safely    keep    and    care    for   the 
money.       ^ 

Also  held;  That  there  is  no 
statute  in  this  State  which  makes 
the  surrogate  liable  under  the 
facts  proved  here ;  that  there  is 
nothing  in  the  policy  of  the  law 
which  requires  that  the  surrogate 
should  be  absolutely  responsible 
for  the  money.  2  E.  S.  (6th  Ed.), 
118  ;  8  id.,  115  ;  Story  on  Bail.,  § 
620 ;  1  Perry  on  Trusts  (3d  Ed.), 
§  443  ;  2  Williams  Executors  (5th 
Am.  Ed.),  164;  3  Redf.,  on  Wills 
394. 

The  surrogate's  bond  was  for  the 
faithful  performance  of  his  duties 
and  the  faithful  application  and 
payment  of  all  moneys  that  might 
come  into  his  hands. 

Heldj  That  this  bond  did  not 
enlarge  the  surrogate's  statutory 
liability  ;  it  was  simply  designed 
to  enforce  and  secure  the  faithful 
discharge  of  his  duties,  and  any 
defence  the  surrogate  would  have 
had  when  called  to  account  for 
the  money  which  came  to  his 
hands  is  available  to  his  sureties. 

Judgment  of  General  Term,  af- 
firming judgment  for  relator,  re- 
versed, and  new  trial  granted. 

Opinion  by  Early  J.   All  concur. 


INJUNCTION.    NUISANCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Deft. 

James  Vick  et  al.,  restpts.y  v. 
The  City  of  fiochester,  impl'd., 
applt. 

Decided  Dec.,  1887. 

There  are  oases  when  a  party  will  be  de- 
nied the  right  to  an  injunction  wh^n  it 
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appears  that  by  reason  of  gross  laches,  or 
delay  in  applying  for  the  restraining 
mandate,  large  expenses  have  been  in- 
curred and  great  loss  or  injury  would 
result  to  the  party  who  has  thus  been 
permitted  to  proceed  without  interrup- 
tion when  such  party  has  proceeded  in 
good  faith  founded  upon  a  belief  of  his 
right  to  so  proceed. 

When  interests  are  involved  concerning  the 
public,  if  it  appears  that  the  defendant 
has  taken  any  steps  to  acquire  the  right 
to  do  that  which  is  sought  to  be  re- 
strained, and  which  would  probably  re- 
sult in  acquiring  such  right,  some  reason 
would  appear  for  the  denial  of  an  injunc- 
tion, or  of  suspending  its  operation  for  a 
reasonable  time. 

The  provisions  of  §  605,  Code  Giv.  Pro  ,  do 
not  apply  to  local  officers  in  the  perform- 
ance  of  a  duty  imposed  on  them  by  the 
order  of  the  governor  of  the  State  direct- 

^  ing  them  to  abate  a  nuisance,  and  in  such 
performance,  neither  Ihe  order  nor  rhe 
statute  confer  the  right  to  impose  a  bur- 
den upon  lands  of  another,  without  ac- 
quiring the  right  to  do  so  in  the  manner 
provided  by  law. 

Appeal  from  order  so  far  as  it 
denies  motion  to  vacate  an  injunc- 
tion. 

The  action  was  brought  against 
the  city  of  Rochester  and  Nicholas 
L.  Brayer  to  restrain  them  from 
diverting  into  East  avenue  sewer 
of  the  city  the  water  of  Thomas 
creek  and  the  sewage  of  Monroe 
avenue  sewer  or  either  through 
the  first  named  sewer  into  and 
through  a  ditch  upon  the  lands  of 
the  railway  company  to  that  creek, 
and  an  injunction  was  granted 
pendente  lite.  The  motion  of  the 
city  of  Rochester  to  dissolve  the 
injunction  was  granted  as  to  all 
the  plaintiffs  except  the  railroad 
company  and  as  to  it  this  motion 
was  denied.  From  such  denial  the 
city  appeals. 

The  outlet  of  East  avenue  sewer 


is  into  an  open  ditch  on  the  lands 
of  the  RR.  Co.  in  which  the  sew- 
age passes  into  Thomas  creek  at 
the  point  where  the  railroad 
crosses  it  in  the  town  of  Brighton. 
The  city  was  proceeding  by  means 
of  its  contract  with  defendant 
Brayer  for  the  performance  of  the 
work  to  carry  the  sewage  of  the 
Monroe  avenue  sewer  through  the 
same  ditch  by  connecting  it  with 
the  East  avenue  sewer.  To  pre- 
vent that,  this  action  was  brought 
and  the  injunction  obtained.  The 
fact  that  the  city  had  no  right  by 
means  of  tributaries  to  the  East 
avenue  sewer  to  increase  the  flow 
of  sewage  through  this  ditch  was 
determined  by  a  judgment  in  a 
former  action  brought  by  the  RR. 
Co.  against  the  city. 

It  appears  that  complaint  had 
been  made  to  the  governor  of  the 
State  that  the  discharge  of  the 
sewage  from  Monroe  avenue  sewer 
into  Thomas  creek  was  a  nuisance, 
pursuant  to  Laws  of  1880,  Chap. 
322,  §  8,  as  amended  by  Laws  of 
1882,  Chap.  309,  and  the  governor 
had  made  an  order  to  the  effect 
that  it  was  a  public  nuisance,  and 
directing  the  mayor  and  common 
council  to  abate  it  in  the  manner 
specified,  and  that  the  common 
council  by  way  of  compliance  with 
the  order  passed  the  required  reso- 
lution, and  the  executive  board 
proceeded  to  and  did  let  the  con- 
tract for  the  work  requisite  to  ac- 
complish it  to  Brayer,  who  was 
proceeding  with  the  work  when 
Its  progress  was  restrained  by  the 
injunction.  It  is  contended  that 
the  plaintiff  company  was  advised 
of  the  purpose  of  the  city  to  let 
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the  contract  and  do  the  work  and 
of  its  progress,  and  that  after  the 
large  expense  which  was  incurred 
ill  that  behalf  the  plaintiff  should 
not  be  permitted  to  arrest  its  pro- 
gress to  completion  by  injunction. 

Henry  S.  Sullivan,  for  applt. 

A.  H,  Harris,  for  respts. 

Held^  That  the  judgment  in 
favor  of  the  RR.  Co.  against  the 
city  would  seem  to  be  and  is  suf- 
ficient to  support  the  order  deny- 
the  motion  to  vacate  the  injunc- 
tion unless  other  considei'ations 
are  such  as  to  permit  or  require  a 
different  conclusion. 

That  there  may  be  cases  in  which 
a  party  will  be  denied  the  right  to 
an  injunction  and  put  to  his  action 
at  law  for  damages  by  reason  of 
delay  in  applying  for  the  restrain- 
ing mandate,  when  by  reason  of 
such  neglect  large  expenses  have 
been  incurred  and  great  loss  or 
injury  would  result  to  the  party 
who  has  thus  without  interruption 
been  permitted  toproceed,but  those 
cases  are  cases  where  he  has  pro- 
ceeded in  good  faith  founded  upon 
the  belief  of  his  right  to  do  so,  by 
reason  of  which  the  injunction 
would  operate  oppressively,  inequi- 
tably or  contrary  to  justice,  and 
gross  laches  may  also  furnish  a 
reason  for  its  denial.  Story  Eq. 
Jur.,  §  959;  3  Abb.  N.  C,  347,  and 
cases  there  cited.  This  case  does 
not  seem  to  come  within  those  re- 
ferred to;  defendant  had  by  the 
former  action  and  judgment  been 
advised  that  it  had  no  right  to 
make  the  diversion  into  and 
through  this  ditch,  and  the  RR.. 
Co.  had  objected  to  the  increased 
flow  of  sewage  into  and  through 


it,  which  the  proposed  connection 
of  the  Monroe  sewer  would  pro- 
duce; nor  does  it  appear  that  the 
plaintiff  in  view  of  the  situation  is 
chargeable  with  laches.  The  time 
which  had  been  given  to  the  work 
or  how  far  it  had  progressed  is  not 
stated  by  the  affidavits;  and  it  can- 
not be  assumed  that  it  was  sub- 
stantially accomplished  when  the 
injunction  was  served. 

That,  in  view  of  the  interests 
involved  concerning  the  public  if 
it  appeared  that  defendant  had 
taken  any  steps  to  acquire  the 
right  to  use  the  ditch  for  the  pur- 
poses in  view,  and  which  would 
likely  result  in  obtaining  it,  some 
reason  would  appear  for  denial  of 
the  injunction  or  of  suspending  its 
operation  for  a  reasonable  time, 
with  a  view  to  that  end,  but  noth- 
ing in  that  respect  appearing,  and 
the  plaintiff  having  by  a  former 
adjudication  obtained  a  final  judg- 
ment restraining  defendant  from 
doing  what  in  practical  effect,  al- 
though not  in  fact,  embraces  the 
subject  of  the  controversy  in  this 
action  it  is  difficult  to  see  any  sub- 
stantial reason  for  the  denial  of  the 
injunction. 

That  the  provisions  of  Code  Civ. 
Pro.,  §  605,  *' Where  a  duty  is 
imposed  by  statute  upon  a  Stat^j 
officer  or  board  of  State  officers  an 
injunction  order  to  restrain  him  or 
them  from  the  performance  of  that 
duty  or  to  prevent  the  execution  of 
the  statute,  shall  not  be  granted 
except  by  the  Supreme  Court  at 
General  Term  thereof,"  does  not 
apply  to  this  case.  The  construc- 
tion for  relief  in  the  manner  pre- 
scribed by  the  order  of  the  gov- 
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ernor,  although  directed  by  such 
order  to  be  done,  is  not  we  think 
within  that  provision  of  the  Code. 
It  is  not  a  duty  imposed  upon  any 
tttate  oflBcer,  nor  are  the  mayor 
and  common  council  employed  by 
any  such  officer  to  perform  the 
duty.  While  the  order  was  made 
pursuant  to  the  statute  the  duty 
so  far  as  it  was  such  devolved 
upon  the  local  authorities  named 
to  abate  the  nuisance;  and  in 
doing  it  neither  the  statute  nor  the 
order  of  the  governor  conferred 
the  right  to  impose  a  burden  upon 
the  lands  of  another  without  ac- 
quiring the  right  to  do  so  in  the 
manner  provided  by  law. 

Order  affirmed,  without  preju- 
dice to  the  right  to  renew  the  mo- 
tion. 

Opinion  hj  Bradley,  J.;  Smith, 
RJ.,  Barker  and  Haight,  JJ., 
concur. 


GIFT.    ESTOPPEL.    RESCIS- 
SION. 

X.  Y.  Court  of  Appeals. 

Francis,  applt.,  v.  The  N.  Y.  & 
Brooklyn  Elevated  RR.  Co.,  respt. 

Decided  Jan.  17,  1888. 

Plaintiif  held  stock  of  defendant  which  he 
surrendered  and  had  transferred  to  his 
three  children,  and  took  certificates 
which  he  kept  in  his  safe.  Held^  That 
plaintiff  coald  not  rescind  such  transfer; 
that  defendant  was  not  restored  to  its 
original  position,  but  was  left  subject  to 
a  claim  by  the  infants  that  the  stock  was 
theirs  and  to  litigation. 

He  who  would  rescind  must  do  so  wholly 
and  leave  no  right  flowing  from  him  out- 
standing which  iipperils  the  complete- 
ness of  the  rescission. 

Plaintiff  granted  to  defendant 


an  easement  or  right  of  way  abut- 
ting on  his  property.  In  considera- 
tion thereof  defendant  issued  to  him 
a  certificate  for  250  shares  of  its 
capital  stock.  He  surrendered  this 
certificate  to  defendant,  and  re- 
quested the  issue  of  three  new  cer- 
tificates to  his  infant  children,  the 
eldest  of  whom  was  four  years  old 
and  the  youngest  two  months. 
The  stock  was  transferred  on  the 
corporate  books  to  the  infants  and 
the  company's  formal  certificate 
of  their  ownership  delivered  to 
plaintiff.  Upon  the  stock  book 
plaintiff  signed  three  receipts  in 
the  name  of  each  of  his  children 
for  the  stock  so  issued,  and  stated 
that  he  kept  the  certificates  in  his 
safe  and  said  nothing  to  the  chil 
dren  about  them.  Plaintiff  now 
seeks  to  rescind  his  conveyance  to 
defendant,  having  offered  to  return 
the  stock  certificates. 

William  J.  Oaynor,  for  applt. 

Robert  Ludlow  Fowler,  for  respt. 

Held,  That  as  between  plaintiff 
and  defendant,  the  former  having 
induced  the  latter  to  recognize 
and  admit  the  ownership  by  the 
children  and  become  unable  as 
against  them  to  deny  such  owner- 
ship, the  transfer  on  defendant's 
book  and  the  issue  of  the  new  cer- 
tificates was  a  continuing  affirma- 
tion by  defendant  of  ownership  of 
the  stock  by  the  infants  named  in 
the  certificates,  and  opened  the 
door  to  an  estoppel  in  behalf  of 
claimants  acting  in  good  faith. 
While  the  surrender  by  plaintiff 
of  the  three  certificates  might  tend 
to  prevent  any  transfer  in  good 
faith  from  the  children  and  make 
difficult  an  estoppel  in  behalf  of 
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others,  yet  defendant  is  not  re- 
stored to  its  original  position,  as,  if 
it  accepted  the  tender  made  and 
restored  what  is  now  sought  to  be 
recovered,  it  would  still  be  exposed 
to  a  claim  of  the  infants  that  the 
stock  was  theirs,  and  be  compelled 
to  bear  the  risk  of  the  inquiry 
whether  the  gift  was  executed 
and  complete,  and  would  be  ex- 
posed to  litigation  over  that  ques- 
tion and  under  circumstances -in 
which  the  father,  however  unwil- 
ling to  admit  a  gift,  might  become 
rather  willing  than  otherwise,  and 
confess  some  intention  or  purpose 
in  that  direction. 

He  who  would  rescind  must  be  said 
to  do  so  wholly  and  leave  no  right 
flowing  from  him  outstanding 
which  imperils  the  completeness 
of  the  rescission. 

Judgment  of  General  Term,  re- 
versing judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Finch,  J.   All  concur. 


PLEADING.     VERIFICATION. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Leopold  Beyer  etal.,  respts.,  v. 
Charles  H.  Smith  et  al.,  applts. 

Decided  Nov.,  1887. 

Where  a  pleading  is  verified  by  an  agent  of 
the  party  pleading,  the  nature  of  the 
agency  need  not  be  set  out  in  the  verifi- 
cation. 

The  court  wUl  not  set  aside  a  pleading  even 
though  it  appear  that  the  agent  could  not 
truthfully  have  verified  it. 

Appeal  from  order  denying  mo- 
tion to  compel  plaintiff's  attorney 
to  receive  an  answer.    The  answer 


had  been  returned  as  defective  in 
its  verification.  The  complaint 
alleged  that  the  defendant  Smith 
being  insolvent  did  by  fraudulent 
representations  to  plaintiff  Beyer 
obtain  goods  of  his  firm  in  March, 
1887,  and  that  in  May,  1887, 
Smith  turned  over  the  goods  to 
defendant  Maurice  Wilson  who 
had  knowledge  of  the  fraud.  The 
answer  of  Wilson  denied  knowl- 
edge or  information  sufficient  to 
form  a  belief  of  the  fraudulent 
procurement ;  denied  that  defend- 
ant had  knowledge  of  the  fraud 
or  took  the  goods  with  such 
knowledge  and  avers  that  she  took 
the  goods  in  good  faith  and  for 
value.  The  verification  in  ques- 
tion is  by  one  Joseph  C.  Wilson, 
who  "  being  sworn  says  that  he  is 
the  agent  of  the  above  named  de- 
fendant" and  proceeds  in  the 
usual  form.  It  continues  "that 
the  reason  this  affidavit  is  made 
by  deponent  and  not  by  said  de- 
fendant is  that  said  defendant  is 
without  the  Stat^  and  not  within 
the  county  now ;  that  the  sources 
of  deponent's  knowledge  and  the 
grounds  of  his  beUef  as  to  the  alle- 
gations of  said  answer  are  ob- 
tained from  papers  of  said  defend- 
ant in  his  custody  relating  to  the 
matters  in  issue  and  from  conversa- 
tions had  with  said  defendant  re- 
lating thereto/' 

Oeo.  C  Saivyer,  for  applt. 

H.  D.  Ellsworth,  for  respt. 

Held,  That  the  verification  was 
sufficient.  The  agent  may  make 
it  when  the  party  is  not  within 
the  county.  Code  Civ.  Pro.  §  586. 
The  Code  does  not  prescribe  in 
what  respect  the  agency  must  ex- 
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ist  nor  that  the  nature  of  it  must 
he  stated.  Nothing  in  the  answer 
is  stated  upon  information  and  be- 
lief and  hence  the  agent  has  sworn 
that  every  allegation  is  true  to  his 
own  knowledge.  Code  §  624.  It 
is  probable  that  the  agent  has 
sworn  that  to  be  the  time  of  his 
own  knowledge  which  he  could 
not  know  to  be  true.  But  the 
Code  has  been  complied  with  and 
he  cannot  set  aside  the  verification 
because  it  fails  to  command  con- 
fidence. 

Order  reversed. 

Opinion  by  LandoUy  J.;  Parker ^ 
and  Potter y  JJ.,  concur. 


APPEAL. 
N.   Y.   Court   op  Appeals. 
Hayes,  respt.,  v.  Nourse,  applt. 
Decided  Dec.  23,  1887. 

A  party  agaiost  whom  judgment  has  been 
rendered  is  not  prevented  from  appealing 
to  the  Court  of  Appeals  by  the  fact  that 
he  has  paid  the  judgment  unless  the  pay- 
ment was  made  by  way  of  compromise 
or  with  an  agreement  not  to  appeal. 

This  was  a  motion  to  dismiss  an 
appeal  on  the  ground  that  it  was 
taken  after  the  judgment  appealed 
from  had  been  satisfied  of  record. 
It  appeared  that  a  judgment  was 
recovered  by  plaintiff  against  de- 
fendant in  the  Court  of  Common- 
Pleas  in  the  city  of  New  York  on 
April  4,  1887,  for  $3,528.26,  from 
which  defendant  appealed  to  the 
Gteneral  Term  of  said  court,  where 
the  judgment  was  afSrmed,  and 
on  June  10,  1887,  a  judgment  of 
affirmance  thereof,  and  for  $84.24 

Vol.  27— No.  21b. 


costs  of  said  appeal,  was  entered. 
On  June  15  defendant  paid  both  of 
said  judgments,  and  applied  to 
plaintiff's  attorney  for  and  received 
satisfaction  pieces  thereof,  which 
he  on  the  same  day  filed  and  caused 
said  judgment  to  be  satisfied  of 
record.  No  process  had  been  issued 
or  proceeding  taken  to  enforce 
payment  of  the  judgments.  On 
Sept.  27,  1887,  defendant  served 
notice  of  appeal  to  this  court. 

Arthur  P.  Hilton,  for  motion. 

Strong  &  Cadwallader,  opposed. 

Heldy  That  the  motion  should 
be  denied ;  that  a  party  against 
whom  a  judgment  has  been  ren- 
dered is  not  prevented  from  appeal* 
ing  to  this  court  by  the  fact  that 
he  has  paid  the  judgment  unless 
such  payment  is  by  way  of  com- 
promise or  with  an  agreement  not 
to  take  or  pursue  an  appeal.  1 
Code  Eep.  N.  S.,  415;  6  How.  Pr.^ 
201;    42  Barb.,  441;  8  Cow.,  326^ 


All 


Motion  denied. 
Opinion   by  Danforth,  J, 
concur. 


QUO  WAREANTO.    VENUE. 

N.  Y.  SxjPREME  Court.    General 
Term.    Third  Dept. 

The  People,  respt.  v.  Thomas  C. 
Piatt.,  applt. 

Decided  Nov.,  1887. 

The  complaint  alleged  that  defendant  was 
nominated  and  confirmed  as  quarantine 
commissioner  and  entered  on  his  duties  ; 
that  it  was  requisite  that  he  should  be  a 
resident  of  the  metropolitan  district, 
when  appointed  or  during  his  incum- 
bency or  both,  and  that  he  never  waa 
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such  resident;  also  that  his  oath  was  im- 
properly taken  and  filed.  It  demanded 
judgment  that  defendant  he  declared  to 
have  usurped  the  office,  that  the  latter 
be  declared  forfeited,  that  defendant  be 
ousted  and  that  he  pay  a  fine  of  f  2,000. 
Held,  That  the  action  was  in  the  nature 
of  a  quo  warranto  and  that  the  attorney 
general  might  lay  the  the  venue  in  any 
county.  That  it  was  not  an  action  to  re- 
cover a  fine  or  penalty. 

Appeal  from  order  denying  mo- 
tion to  change  the  place  of  trial 
from  Albany  to  New  York. 

The  complaint  alleged  that  on 
the  29th  day  of  Jan.,  1880,  a  va- 
cancy existed  in  the  office  of 
quai-antine  commissioner  and  that 
on  that  day  defendant  was  nom- 
inated and  confirmed  ;  that  he  as- 
sumed office  and  has  ever  since 
continued  therein.  It  recites  stat- 
utes tending  to  show  that  the  in- 
cumbent should  at  the  time  of  his 
appointment  or  during  his  con- 
tinuance in  office,  or  both,  be  a 
resident  of  the  metropolitan  dis- 
trict; it  alleges  that  he  has  at  all 
times  been  a  resident  of  Tioga 
county.  It  also  alleges  that  his 
oath  of  office  should  have  been 
taken  before  certain  officers  and 
should  have  been  filed  in  the  N.  Y. 
county  clerk's  office  and  that  it 
was  taken  before  a  notary  public 
and  ffied  in  Albany  in  the  secre- 
tary of  state's  office.  Judgment 
is  demanded  that  defendant  be  de- 
clared guilty  of  usurping  the 
office ;  that  he  has  forfeited  the 
office ;  that  he  be  ousted  there- 
from and  pay  a  fine  of  $2,000. 

MacFartandj  Boardman  & 
Platty  for  applt. 

D.  (yBrierij  Atty  Gen,  for  the 
people. 

Hddj    That   the    motion   was 


properly  denied.  The  action  is  in 
the  nature  of  a  quo  warranto  and 
the  attorney  general  may  elect 
where  it  shall  be  tried.  Code  Civ. 
Pro.,  §  1948.  It  is  not  an  action 
to  recover  a  penalty  or  forfeiture 
imposed  by  statute.  Code  Civ. 
Pro.,  §  983.  It  is  an  action  to  de- 
clare a  forfeiture,  and  if  declared 
the  office  will  not  be  recovered 
but  will  be  vacated.  This  action 
to  declare  a  forfeiture  proceeds 
upon  the  ground  that  defendant 
being  lawfully  in  office  by  the  de- 
fect in  the  oath  forfeited  his  law- 
ful right  so  to  continue.  42 
Hun.,  384.  The  thing  counted 
upon  in  the  defect  in  the  title. 

This  is  not  an  action  to  recover 
a  fine  or  penalty.  No  facts  are 
stated  constituting  a  cause  of  ac- 
tion for  the  $2,000.  The  people 
seek  to  have  the  court  in  the  exer- 
cise of  its  discretion  impose  a  fine 
under  Code  Civ.  Pro.,  §  1956.  The 
complaint  seeks  to  have  defend- 
ant ousted  upon  one  of  three 
grounds;  either  because  as  a  non- 
resident he  was  not  eligible  to  ap- 
pointment, or  because  by  not  re- 
siding in  the  district  during  his 
incumbency  he  lost  his  right  to 
continue  therein,  or  because  by 
the  defect  in  the  oath  he  forfeited 
the  office.  Therefore  in  the  first 
case  defendant  is  charged  to  have 
been  a  usurper  and  in  the  second 
and  third  cases  he  is  chained  to  be 
the  holder  of  the  office  by  a  de- 
feasible title.  We  think  there- 
fore the  action  is  in  the  nature  of 
a  quo  warranto. 

Order  affirmed. 

Opinion  of  Landon,  J.;  Potter 
and  Parker^  JJ.^  concur. 
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MORTGAGE.    EVIDENCE. 

N.  Y.  Court  op  Appeals. 

BriggSy  appltj  v.  Langford  et  al., 
respts. 

Decided  Dec.  20,  1887. 

In  an  action  to  restrain  the  foreclosure  of 
a  mortgage,  brought  by  a  grantee  of  the 
land,  on  the  ground  that  the  grantor  rep- 
resented that  the  land  was  free  and  clear, 
it  is  admissible  to  show  that  the  mort- 
gage was  given  for  the  purpose  of  de- 
frauding the  creditors  of  the  mortgagor 
and  on  no  other  consideration;  that  if  it 
was  without  consideration  it  could  not 
be  enforced  against  the  mortgagor,  and 
the  defense  was  available  against  the 
assignee  of  the  mortgage,  although  he  is 
a  bona  fide  purchaser. 

Reversing  S.  C,  20  W.  Dig.,  568. 

This  action  was  brought  to  stay 
the  foreclosure  of  a  mortgage 
by  advertisement.  Plaintiff  pur- 
chased the  land  in  question  of  one 
D.,  paying  full  value  for  it  upon 
the  assurance  of  D.  that  it  v^as 
free  from  incumbrances.  D.  is 
dead  and  hi3  estate  is  insolvent 
aod  there  is  no  available  remedy 
in  plaintiff's  deed.  Upon  the  tnal 
plaintiff  offered  to  show  that  the 
mortgage  was  given  for  the  pur- 
pose of  defrauding  the  creditors  of 
D.,  the  mortgagor,  and  upon  no 
other  consideration.  This  offer 
was  rejected. 

Wm.  H.  Henderson^  for  applt. 

Worthington  Frothingham^  for 
respts. 

Held^  Error ;  that  if  the  mort- 
gage was  without  consideration  it 
could  not  be  enforced  against  D., 
although  it  was  given  to  c6ver  up 
his  property  and  defraud  his  cred- 
itors.    24  Pick.,  141. 

Also  heldy  That  the  defense  of 
want  of  consideration  is  equally 


available  against  the  assignee  of 
the  mortgage,  even  if  he  is  a  bona 
fide  purchaser  and  stands  in  re- 
spect to  the  security  in  place  of 
his  assignor.  Jones  on  Mortgages, 
§  843;  22  N.  Y.,  635. 

Judgment  of  Gteneral  Term,  af- 
firming judgment  for  defendant 
dismissing  complaint,  reversed, 
and  new  trial  granted. 

Opinion  by  Andrews,  J.  All 
concur. 


POLICE. 

N.  Y.  Supreme  Coubt.    General 
Term.    TnmD  Dept. 

The  People  ex  rel.,  William 
Decker  v.  The  Police  Commis- 
sioners of  Albany. 

Decided  Nov.,  1887. 

The  board  of  police  commissioners  of  the 
city  of  Albany  have  power  under  the 
acts  creating  it  to  fix  the  salaries  of 
patrolmen  at  any  sum  under  |900. 

It  may  also  under  it  powers  to  regulate  and 
govern  the  police  force,  establish  a 
'•veteran"  grade  of  men, who  may  be 
paid  a  smaller  sum  than  other  patrolmen 
in  active  service. 

Appeal  from  order  denying  a 
motion  for  a  mandamus  to  direct 
defendants  to  audit  relator's 
monthly  salary  as  a  patrolmstn  at 
$76.  Up  to  Feb.  1,  1887,  his  sal- 
ary was  $76  per  month  and  was 
then  reduced  to  $50.  Chapter  77, 
Laws  of  1870,  amended  by  Chap. 
298,  Laws  of  1886,  creates  defend- 
ants and  confers  upon  the  manage- 
ment custody  and  control  of  the 
police  force.  Section  38,  provides 
that  *'  each  patrolman  of  the  police 
force  shall  receive  an  annual  sal- 
ary of  not  over  $900."  This  sec- 
tion amended  by  Chap.  443,  Laws 
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of  1886,  fixes  the  salaries  of  the 
officers  connected  with  the  force,  a 
few  at  specific  amounts  and  the 
others,  including  patrolmen,  at 
not  over  certain  sums.  Defend- 
ants are  given  power  to  fix  the 
salary  of  their  clerk  and  may  pay 
to  one  assigned  as  a  detective^ 
sums  not  exceeding  over  $300 
in  addition  to  the  annual  salary. 
Chapter  298,  Laws  of  1883,  pro- 
vides that  the  chamberlain  is  to 
pay  any  claim,  debt  or  demand  on 
the  warrant  of  a  city  board. 

E.  Countryman^  for  applt. 

Z).  Cady  Herrick^  for  respte. 

Heldy  That  the  mandamus  was 
properly  refused.  No  legal  right 
to  the  full  sum  of  $900  was  shown. 
The  statute  say  the  relator  shall 
receive  an  annual  salary  of  not 
over  $900.  This  is  the  maximum. 
We  think  the  statute  gives  the 
board  power  to  fix  the  salary, 
although  there  is  no  express  power 
conferred.  But  the  intention  is 
clear.  The  board  may  fix  the  sal- 
ary of  it  clerk  and  it  has  under 
the  act  full  power  to  regulate  and 
govern  the  police  force.  Salaries 
are  payable  on  their  audit  and 
warrant  and  they  could  not  draw 
a  warrant  without  fixing  the  sum. 
The  statute  should  be  rather  to  ac- 
complish than  defeat  the  purpose 
of  its  f ramers.  It  is  further  said 
that  if  the  board  had  power  to  fix 
the  salaries  it  could  not  discrimin- 
ate in  the  salaries  of  policemen 
engaged  in  active  service.  It 
seems  that  the  board  established 
a  "veteran"  grade  and  assigned 
relator  to  it.  These  were  men 
who  had  served  more  than  ten 
years.    We  think  the  board  could 


do  this  within  its  powers  to 
regulate  and  govern  the  force. 

Order  affirmed. 

Opinion  of  Landon^  J.;  Fish 
and  Parker^  JJ.,  concur. 


EVIDENCE.    NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    TmRD  Dept. 
Esther    A.    Record,    respt.,    v. 

The  Village  of  Saratoga  Springs, 

applt. 
Decided  Nov.,  1887. 

After  testimony  of  ^m  attending  pbjsici^n 
iB  excluded  under  §  884,  it  is  too  late  on 
appeal  for  defendant  to  object  that  the 
rule  did  not  apply  becanee  the  phsrsician 
was  not  examined  as  to  whether  he  was 
'*duly  authorized  to  practice."'  The  re- 
spondent is  now  entitled  to  the  presump* 
tion  that  he  was  so  authorized. 

Where  the  physician  called  by  defendant 
had  been  in  consultation  with  another 
physician  who  afterwards  attended  plain- 
tiff and  plaintiff  and  the  second  physi- 
cian testified  to  plaintiff's  condition,  HM^ 
that  plaintiff  did  not  thereby  waive  her 
right  to  object  to  the  testimony  of  the 
first  physician. 

Plaintiff  gave  no  expert  testimony  as  to 
her  probable  future  condition,  but  testi- 
fied to  the  present  condition,  Hdd^ 
That  a  change  was  correct  which  left  the 
matter  to  the  jury,  also  instructing  than 
to  consider  that  plaintiff  might  have 
given  expert  testimony  .as  to  her  fntore 
condition  but  had  not  done  so. 

Action  for  injuries  sustained,  as 
alleged,  bv  defendant's  negligence. 
Defendant  called  a  physician,  Dr. 
Grant  who  testified  he  was  a  regu- 
lar practicing  physician  and  sur- 
geon and  had  attended  plaintiff 
from  Oct.  to  Jan.  Defendant 
sought  to  show  by  him  plaintiff's 
condition  during  the  period.  This 
was  objected  to  under  Code  Civ. 
Pro.,  §  834,    and    excluded.    De- 
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fendant  now  says  the  section  does 
not  apply  because  Dr.  Grant  did 
not  produce  his  license  and  was 
not  examined  as  to  his  being  ^'a 
person  duly  authorized  to  practice 
physic  or  surgery."  Plaintiff  had 
a  verdict. 

W.  H.  McCall,  for  applt. 

C.  M.  Davison,  for  respt. 

Held,  That  the  objection  was 
untenable.  Plaintiff  is  now  en- 
titled to  the  presumption  that  the 
physician  was  duly  authorized  to 
practice.  If  the  objection  had 
been  taken  on  the  trial  to  the  suf- 
ficiency of  the  proof  sufficient 
proof  might  have  been  given. 

But  it  appears  that  plaintiff  had 
another  attending  physician,  Dr. 
Hall,  and  that  she  called  him  to 
testify  as  to  her  condition  and  that 
he  consulted  with  Dr.  Grant  on 
one  occasion.  On  cross  examina- 
tion Dr.  Hall  was  examined  by 
•defendant  as  to  the  condition  of 
plaintiff  and  as  to  what  took  place 
on  the  occasion.  Defendant 
sought  to  examine  Dr.  Grant  on 
the  same  topics.  This  was  ob- 
jected to  and  sustained.  Defend- 
ant now  urges  that  by  examining 
Dr.  Hall  and  by  testifying  herself 
plaintiff  expressly  waived  her 
privilege  to  present  Dr.  Grant's 
disclosure.  We  think  not.  Her 
testimony  and  the  cross  examina- 
tion of  Dr.  Hall  did  not  waive  her 
objection  to  the  testimony  of  Dr. 
Grant. 

Plaintiff  gave  no  testimony  as 
to  the  probable  duration  or  effect 
of  her  injuries.  The  court  said 
that  in  computing  damages  as  to 
the  future  the  jury  must  judge 
from  the  evidence  what  it  would 


be  and  that  they  were  to  consider 
in  that  connection  that  she  might 
have  given  evidence  as  to  her 
probable  future  condition  and  had 
not  done  so.  Defendant  asked  the 
court  to  charge  that  she  could  not 
under  the  circumstances  recover 
any  damages  for  her  future  con- 
dition. The  court  declined.  We 
think  the  charge  correct.  Plain- 
tiff had  testified  to  her  condition 
and  the  court  could  not  charge 
that  she  was  entitled  to  no  dama- 
ges for  the  future.  That  was  for 
the  jury  to  decide.  Plaintiff  was 
not  bound  to  call  experts  as  to 
this. 

Judgment  affirmed. 

Opinion  by  Landon,  J.;  Parker 
and  Fishj  JJ.,  concur. 


REFERENCE.    WAIVER. 

N.  Y.  Common  Plkas.    General 
Term. 

William  McAllister,  respt,  v. 
Joseph  S.  Case  et  al.,  applts. 

Decided  Jan.  3,  1888. 

A  party  to  a  reference  who  is  aware  of 
irregularitieB  in  the  conduct  theteof ,  be- 
fore the  making  of  the  report,  e.  g.,  in 
the  receipt  of  testimony  and  hearing  of 
argument  in  the  absence  of  and  without 
notice  to  such  party,  and  who,  notwith- 
standing such  knowledge,  fails  to  object 
to  such  irregularities  till  the  malriTig  and 
filing  of  an  adverse  report,  will  be  deemed 
to  have  waived  such  irregularitiee. 

Appeal  by  defendant  Morris  from 
order  made  at  Special  Term  deny- 
ing his  motion  to  vacate  and  set 
aside  order  of  reference  and  refer- 
ee's report,  on  the  ground  of  irregu- 
lar and  improper  conduct  of  the 
referee  in  receiving  evidence,  and 
hearing  counsel  for  some  of  the 
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parties  after  the  case  was  closed, 
and  in  the  absence  of  and  without 
notice  to  appellant. 

The  report  of  the  referee  was 
filed  on  July  16,  1887,  in  which  he 
found  in  favor  of  plaintiff  and 
other  lienors  who  had  filed  notices 
of  pendency  of  action,  with  costs 
against  appellant.  On  July  20  ap- 
pellant made  his  motion  to  vacate 
the  order  of  reference  and  set  aside 
the  report.  It  appeared  that  after 
the  referee  had  received  the  proofs 
and  heard  the  arguments  com- 
plained of,  and  before  he  had  ren- 
dered his  decision,  appellant's  at- 
torney had  notice  of  the  irregular 
proceedings,  but  took  no  action 
until  the  report  against  his  client 
was  filed. 

N.  K.  Hall,  for  applts. 

B.  Metzger,  for  respt. 

Held,  That  although  it  does  not 
appear  that  appellant  here  was  in- 
jured by  the  introduction  of  the 
merely  formal  proof  of  the  filing 
of  notices  of  pendency  of  ac- 
tion, and  the  argument  of  the 
questions  arising  upon  the  non- 
filing of  such  notices  by  certain 
lienors  (which  questions  were  ul- 
timately decided  in  his  favor),  and 
the  argument  of  the  question  of 
costs  as  between  the  lienors  and 
the  owner,  yet  it  was  undoubtedly 
irregular  and  improper  for  the 
referee  to  receive  any  proofs  and 
hear  any  argument  after  the  case 
was  closed  without  notice  to  him; 
and  under  ordinary  circumstances 
the  report  would  have  to  be  set 
aside  and  the  reference  vacated 
for  such  irregularity ;  but  it  ap- 
pears that  the  appellant  here  had 
notice   of    the   irregularity  com- 


plained of  and  made  no  objection 
until  after  the  referee  rendered  his 
decision.  This  is  a  waiver  of  ob- 
jection. After  he  was  apprised  of 
the  proceedings  of  the  referee,  if 
he  disapproved  of  them  he  should 
have  objected.  "He  ought  not  to 
be  permitted,  after  having  Iain  by 
and  taken  the  chance  of  a  favor- 
able award,  to  object  when  he 
finds  the  award  against  him."  62 
N.  Y.,  392;  29  Hun,  17;  66  How., 
302. 

Order  affirmed,  with  costs. 

Opinion  by  DcUy^  J.;  LarremorCy 
Ch.  t/.,  and  Van  Hoesen,  J.y  con- 
cur. 


SUEPLUS  PROCEEDINGS. 
DOWER. 
N.  Y.  Common  Pleas.    General 
Term. 
The  N.  Y.  Life  Ins.  Co.  v.  Ferdi- 
nand Mayer  et  al. 

Decided  Dec.  6,  1887. 
A  judgment  against  a  husband  recovered 
after  marriage  is  in  surplus  proceedings 
a  subordinate  lien  to  the  wife's  inchoate 
right  of  dower,  and  such  right  of  dower 
maybe  enforced  as  such  prior  lien  in 
said  proceedings,  though  the  wife  joined 
in  the  execution'  of  the  mortgage  fore- 
closed, which  contained  a  clause  stipu- 
lating that  the  surplus,  if  any,  should  be 
paid  to  the  husband,  or  those  claimiiig 
under  him. 

Appeal  from  order  of  Special 
Term  confirming  report  of  referee 
appointed  to  determine  what  claims 
of  creditors  are  liens  upon  the  sur- 
plus moneys  arising  from  the  fore- 
closure of  a  mortgage  in  the  above 
action  and  their  priorities. 

The  liens  sought  to  be  enforced 
were  divers  judgments  recovered 
against  the  owner  of  the  equitj^of 
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redemption,  subsequent  to  his 
marriage,  and  the  inchoate  right 
of  dower  of  his  wife,  who  had 
joined  in  the  mortgage  foreclosed 
herein,  and  which  was  allowed  by 
the  referee  as  prior  to  said  judg- 
ments. The  case  below  was  re- 
ported in  19  Abb.  N.  C,  92. 

Henry  A.  Rooty  for  applt. 

Simpson  &  Wemery  for  respt. 

Held,  That  the  principles  an- 
nounced by  the  court  below  should 
be  afSrmed. 

The  only  question  upon  which 
the  judge  at  Special  Term  ex- 
pressed any  doubt  was  that  con- 
cerning the  dower  of  Regina  May- 
er, the  mortgagor's  wife.  This 
matter  he  sent  to  the  Oeneral 
Term  for  final  decision,  confirm- 
ing, however,  the  report  upon  that 
point  as  upon  all  others. 

That  in  this  he  did  not  err.  The 
wife  of  a  mortgagor  is  endowable 
of  the  surplus  moneys,  even 
though  she  has  joined  in  the  mort- 
gage. Dower  is  justly  one  of  the 
estates  most  favored  by  the  law, 
and  the  tendency  of  adjudication 
has  always  been  to  preserve  it  for 
the  wife  if  this  may  be  done  on 
any  tenable  theory.  4  Harrington, 
111.  The  law  is  that  a  judgment 
against  a  husband  recovered  after 
marriage  will  be  a  lien,  not  supe- 
rior, but  subordinate  to  the  wife's 
inchoate  right  of  dower.    Id. 

The  surplus  moneys,  according 
to  fiction  of  law,  continue  land, 
and  subject  to  its  incidents  after 
the  sale,  and  there  is  every  reason 
why  dower  should  attach  thereto 
in  the  same  manner  that  judg- 
ments do.  Nor  is  there  embar- 
rassment in  the  fact  that  the  clause 


in  the  mortgage  in  which  the  wife 
joined  stipulated  that  the  surplus, 
if  any,  should  be  paid  to  the  hus- 
band or  those  claiming  under  him. 
The  effect  of  the  clause  is,  and 
was  intended  to  be,  to  relieve  the 
mortgagees  from  the  burden  of 
ascertaining  to  whom  the  surplus 
belongs  and  the  responsibility  for 
its  proper  distribution.  The  con- 
tention that  said  clause  operates 
to  vest  the  surplus  moneys  in  the 
husband  as  his  sole  property  can- 
not, prevail,  because  a  wife  may 
not  convey  or  release  inchoate 
right  of  dower  to  her  husband  di- 
rectly, though  she  may  by  joining 
with  him  in  a  conveyance  release 
it  to  his  grantee.  If  in  a  case 
where  the  husband  had  no  judg- 
ment creditors,  and  the  surplus 
moneys  became  his  sole  property 
through  the  clause  in  question  in 
the  mortgage,  it  would  be  in  effect 
releasing  the  wife's  inchoate  right 
of  dower  directly  to  her  husband, 
by  the  combined  efficacy  of  an  in- 
strument in  writing  and  a  fore- 
closure suit.  Furthermore,  where 
there  are  creditors,  it  would  be 
enabling  those  whose  judgments 
were  docketod  after  the  marriage  • 
to  entirely  override  the  wife's  right 
of  dower,  thus  reversing  another 
well  settled  rule.  There  can  be  no 
doubt  as  to  the  wife's  right  to  be 
endowed  of  this  surplus.  To  hold 
that  her  claim  may  not  be  asserted 
in  this  proceeding  would  be  to  con- 
cede that  she  has  a  legal  right, 
yet  to  deny  her  any  effective  rem- 
edy to  enforce  it.  In  one  sense, 
dower  is  a  vested  interest  in  the 
land.  It  is  subject  to  being  di- 
vested by  death  or  divorce,  but 
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the  interest  is  ascertained,  and  the 
exact  person  to  take  the  interest 
upon  the  happening  of  a  certain 
event  (the  husband's  death)  is  also 
ascertained,  and  it  is  therefore  not 
an  abuse  of  legal  terminology  to 
speak  of  it  as  a  vested  interest. 
Still,  aside  from  this  consideration, 
a  wife's  right  of  dower  is  not  an 
interest  with  which  the  courts  are 
disposed  to  be  technical. 

Order  affirmed. 

Opinion  by  Larremore^  Ch.  J., 
Daly  and  Van  HoeseUy  JJ.j  concur. 


INFANTS.    JURISDICTION. 
N.  Y.  Supreme  Court.    General 
Term.    TmRD  Dept. 
The  People  ex  rel.  Caroline  Wil- 
liams, respt^  V.  Anthony  Corey, 
applt 

Decided  Nov.,  1887. 
A  c^ounty  judge  has  no  power  to  act  in  a 
matter  relating  to  the  care,  ctutodj  or 
control  of  infante.  His  powers  to  per- 
form the  duties  of  a  justice  of  the  Su- 
preme Court  at  chambers  are  purely 
statutory;  and  the  general  equity  juris- 
diction which  is  possessed  by  justices  of 
the  Supreme  Court  does  not  attach  in  any 
way  to  a  county  judge  or  to  his  acts. 

Appeal  from  order  of  a  county 
judge  taking  an  infant  from  its 
father  and  awarding  its  custody 
to  the  relator. 

L.  S.  Astobal,  for  applt 

McKnight  &  Boyce^  for  respt. 

Hdd,  That  the  order  was  in  ex- 
cess of  the  jurisdiction  of  the 
county  judge  and  was  void.  A 
county  judge  possesses  the  power 
conferred  by  law,  in  general  lan- 
guage, upon  an  officer  authorized 
to  perform  the  duties  of  a  justice 
of  the  Supreme  Court  at  chambers 
or  out  of  court."    Code  Civ.  Pro., 


§  241.  Hence  application  may  be 
made  to  him  for  a  habeas  corpus. 
Code  Civ.  Pro.,  §  2017,  subd.  3. 
But  the  writ  thus  authorized  is 
**for  the  purpose  of  inquiring  into 
the  cause  of  the  imprisonment  or 
restraint,  and  in  a  case  pr€^cribed 
by  law  of  delivering  him  there- 
from." Code  Civ.  Pro.,  §  2015. 
The  power  thus  conferred  does 
not,  however,  include  jurisdiction 
of  the  care,  custody  and  control  of 
infants.  The  chancellor  formerly 
exercised  this  power,  14  N.  Y., 
575,  and  it  was  transferred  to  the 
Supreme  Court.  Const.,  Art.  6,  § 
6;  Code  Civ.  Pro.,  §217.  The  chan- 
cellor exercised  this  power  at 
chambers,  14  N.  Y.,  675,  and  by 
the  Judiciary  Act  of  1847,  Chap. 
280,  §  16,  a  like  power  was  con- 
ferred upon  the  Justices  of  the 
Supreme  Court.  This  section  of 
the  Judiciary  Act  was  repealed. 
Laws  of  1877,  Chap.  417,  subd.  21. 
Justices  of  the  Supreme  Court  at 
chambers  out  of  court  cannot  now 
by  virtue  of  the  statute  exercise 
the  jurisdiction.  Therefore  county 
judges  cannot.  6  Civ.  Pro.,  299; 
59  How.,  174;  1  Duer,  209;  24 
Barb.,  621. 

There  is  a  Supreme  Court  in 
chambers  which  can  exercise  this 
power.  But  that  results  froni 
equity  powers  inherent  in  the  court 
which  have  nothing  to  do  with  the 
statute.  The  county  judge  cannot 
hold  Supreme  Court  in  chambers, 
has  not  this  equity  power  and  gets 
his  jurisdiction  only  from  the  stat- 
ute. 

Order  reversed. 

Opinion  by  Landorij  J.;  Fish 
and  Parker y  JJ.^  concur. 
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JUDGMENT.    PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  Citizens' National  Bank  of 
Towanda,  applt.y  v.  Moses  Shaw, 
survivor. 

Decided  Dec,  188Y. 

Where  the  affidavit  attached  to  an  offer  of 
judgment  which  defendant's  attorney  is 
anthorized  to  make  is  made  by  the  man- 
aging clerk  of  defendant's  attorneys,  and 
such  offer  is  accepted  by  the  attorneys 
of  plaintiff,  which  acceptance  is  properly 
verified,  and  a  judgment  is  entered  upon 
«uch  offer  and  acceptance,  the  failure  of 
defendant's  attorney  to  make  and  attach 
the  required  affidavit  to  the  offer  of 
judgment  is  an  irregularity,  which  plain- 
tiff may  waive,  and  such  acceptance  and 
entry  of  judgment  is  a  waiver,  and  the 
validity  of  the  judgment  cannot  be  at- 
tacked by  a  third  party.  The  record  of 
the  judgment  n^ay  be  amended  on  mo- 
tion nunc  pro  tunc. 

"The  question  whether  or  not  a  judgment  is 
fraudulent  against  creditors  of  defendant 
cannot  be  properly  raised  and  deter- 
mined on  motion ;  the  remedy  for  relief 
upon  that  ground,  if  it  exist,  must  be  by 
action. 

Appeal  from  order  of  Special 
Term  depriving  the  lien  of  execu- 
tion of  its  priority  by  virtue  of  its 
levy,  to  that  attachment  subse- 
quently levied  on  the  same  prop- 
erty in  behalf  of  another  creditor 
of  defendant. 

The  judgment  in  this  and  other 
actions  against  the  same  defend- 
ant were  entered  July  29,  1887, 
upon  offers  which  defendant's  at- 
torneys had  authority  to  make, 
made  and  accepted  for  amounts 
aggregating  upwards  of  $60,000 
and  executions  were  issued  upon 
them  severally  and  levied  upon 
certain  property  of  defendant. 

VoL  27— No.  22. 


The  affidavits  of  authority  to 
make  offers  and  annexed  to  them 
respectively  were  made  by  the 
managing  clerk  of  the  attorneys 
for  defendant  who  were  the  same 
in  all  the  actions.  In  August  fol- 
lowing, the  Farmers'  &  Mechanics' 
Nat.  Bank  commenced  an  action 
against  defendants  to  recover  an 
alleged  debt,  in  which  an  attach- 
nlent  was  issued  and  levied  on  the 
same  property.  The  attachment 
creditors  afterward  moved  to  set 
aside  the  judgments,  and  at  the 
same  time  motions  of  the  judg- 
ment creditors  were  heard  for 
leave  to  file  nunc  pro  tunc  the  affi- 
davits of  one  of  the  attorneys  of 
their  authority  to  make  the  offers 
of  judgment.  The  orders  of  the 
court  made  the  lien  of  the  execu- 
tions junior  to  that  of  the  attach- 
ment and  permitted  plaintiffs  to 
file  such  affidavits  as  of  the  time 
of  the  entry  of  the  judgments 
subject  to  the  preference,  given  by 
the  orders  of  the  levy  of  the  at- 
tachment, and  from  so  much  of 
the  order  in  this  and  three  others 
actions  as  so  postponed  the  lien  of 
the  executions,  plaintiffs  severally 
appeal. 

Sheldon  T.  Viele,  for  applt. 

Adelbert  Mooty  for  Farmers'  Sc 
Mechanics'  Bank,  respt. 

Held,  That  this  was  a  proceeding 
in  an  action,  as  the  parties  had 
been  brought  into  and  were  within 
the  jurisdiction  of  the  court,  and 
we  think  the  provisions  of  the 
statute,  Code  Civ.  Pro.  §§  739,  740, 
directing  the  annexation  of  the 
omitted  affidavit  was  designed 
solely  for  the  benefit  of  the  par- 
ties, and  as  a  safeguard  against 
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the  exercise  by  their  attorneys  of 
the  power  as  such,  to  determine 
their  rights  involved  in  actions 
without  the  authority  of  their 
clients,  and  that  while  as  between 
them  the  failure  to  observe  the  re- 
quirement is  available,  it  is  an  ir- 
regularity in  the  action  relating 
to  the  proceeding  for  judgment 
which  the  parties  may  waive,  and 
does  not  legitimately  concern  third 
parties,  and  therfore  having  been 
waived  is  not  the  subject  of  their 
criticism  going  to  the  validity  of  the 
judgment,  and  the  record  is  prop- 
erly amendable  in  that  respect  on 
application  of  the  parties  to  the 
action.  73  N.  Y.,  256;  89  id.,  146; 
26  id.,  418. 

There  are  some  allegations  in 
the  affidavit  on  the  part  of  the 
moving  party  to  the  effect  that 
the  judgment  was  void  and  fraud- 
ulent as  against  creditors  of  the 
debtor,  and  plaintiff  in  opposition 
to  the  motion  presented  affidavits 
tending  to  show  that  the  debt  for 
which  the  recovery  was  had  was 
just  and  fair. 

Held,  That  the  question  whether 
the  judgment  was  fraudulent 
against  the  creditors  of  defendant 
cannot  be  properly  raised  or  deter- 
mined upon  motion.  The  remedy 
for  relief  upon  that  ground,  if  any 
cause  exists  for  it,  should  be  taken 
by  action.    76  N.  Y.,  313. 

Order  reversed.  And  to  enable 
the  respondent  to  take  such  other 
or  further  proceedings  as  it  may 
be  advised  by  action  or  otherwise 
the  further  execution  of  plaintiff's 
judgment  stayed  for  ten  days. 

Opinion  by  Bradley,  J.;  Stnith, 
P.J.y  and  Barkery  J.,  concur. 


ELECTIONS. 

N.  Y.  Supreme  Court.     General 
Term.    Third  Dept. 

The  People  ex  rel.  Henry  Rus- 
sell., V.  The  Board  of  Canvassers 
of  Albany  County. 

Decided  Dec,  1887. 

Inspectors  of  election  made  and  signed  in 
duplicate  on  the  night  of  election  a  state- 
ment of  the  votes  for  senator  and  de- 
livered one  to  the  town  derk  and  one  to 
the  county  clerk.  Six  days  later  two 
inspectors  made  a  second  statement 
changing  the  result.  They  delivered 
this  to  the  supervisor  who  deUvered  it  to 
defendants.  It  appeared  that  the  latter 
proposed  to  consider  it.  Held,  that  the 
second  statement  was  void;  that  defend- 
ants had  committed  an  error  in  using  the 
second  statement  for  any  purpoee  and 
that  within  Chap.  460,  Laws  of  1880,  a 
proper  case  arose  for  the  court  to  forbid 
the  use  of  the  second  statement  and  to 
order  defendants  to  consider  in  its  stead 
the  original  filed  wiih  the  County  Clerk. 

Application  under  Chap.  460, 
Laws  of  1880,  for  a  mandamus  to 
compel  defendants  not  to  canvass 
an  alleged  irregular  election  re- 
turn. At  the  dose  of  the  election 
in  Nov.,  1887,  the  inspectors  of 
election  for  the  eleventh  district 
of  the  town  of  Watervliet  made 
and  signed  in  duplicate  a  state- 
ment of  the  result  as  to  senator. 
They  delivered  one  statement  to 
the  town  clerk  and  one  to  the 
county  clerk  to  be  filed.  By  law 
they  should  have  delivered  one  of 
these  statements  to  the  supervisor 
of  the  town  instead  of  to  the  town 
clerk  and  should  have  filed  a  copy 
in  the  town  clerk's  oflBce.  Six 
days  after  the  election  two,  only, 
of  the  inspectors  made  and  signed 
an   alleged  copy  of  the  original 
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statemeDt,  but  this  differed  from 
the  original  in  giving  Henry  Rus- 
seU,  republican,  forty-five  votes 
less,  and  Norton  Chase,  democrat, 
forty-five  more  for  the  office  of 
senator.  This  elected  Chase,  if 
counted.  Two  inspectors  delivered 
this  second  statement  to  the  super- 
visor who  presented  it  to  defend- 
ants ;  and  from  the  affidavits  of 
the  relator  there  was  reason  to 
think  that  defendants  proposed  to 
consider  it.  They  had  laid  it  be- 
fore a  committee  of  their  body 
charged  with  making  a  prelimi- 
nary statement  of  the  votes  cast 
and  the  committee  had  entered 
the  results  of  this  statement  or  re- 
turn in  a  tabulated  statement  pre- 
pared by  the  committee  for  the 
final  adoption  of  the  board.  The 
Special  Term  granted  a  manda- 
mus. 

Z).  Cody  Herricky  for  Chase. 

Hamilton  Harris^  for  relator. 

Hddf  That  it  was  not  within 
the  powers  of  the  inspectors  to 
make  the  second  statement  and 
that  it  was  wholly  invalid  as  a 
legal  change  of  the  original 
statement.  The  law  contemplates 
that  the  duties  of  the  inspec- 
tor&  in  their  respects  be  promptly 
performed  that  the  result  may  be 
declared  as  soon  as  possible  with- 
out any  bias  arising  from  a  knowl- 
edge of  its  effects  upon  the  aggre- 
gate result  or  from  exposure  to 
subsequent  influences.  Like  the 
verdict  of  a  jury  when  once  regu- 
larly delivered,  the  jurors  them- 
selves cannot  overthrow  or  defeat 
it.  Defendants  have  only  minis- 
terial duties  to  perform  and  could 
not  pass  upon  the  genuineness  of 


the  second  return.  It  was  there- 
fore proper  to  invoke  the  aid  of 
the  courts.  Within  the  statute 
this  was  an  error  committed  which 
the  court  might  compel  the  board 
to  correct.  It  was  an  error  to  use 
this  second  return  for  any  pur- 
pose. 

Order  affirmed,  but  amended  so 
as  also  to  declare  that  the  board 
substitute  the  return  filed  with 
the  county  clerk  for  the  irregular 
return. 

Opinion  by  LandoUj  J.;  Fish 
and  Parker y  JJ.y  concur. 


CREDITOR'S  BILL.     CONSID- 
ERATION.   STATUTE 
OF  FRAUDS. 

N.  Y.  Supreme  Court.  Generai^ 
Term.    Fifth  Dbpt. 

White's  Bank  of  Buffalo  et  al. 
V.  Matilda  Farthing  et  al. 

Decided  Oct.,  1887. 

The  question  whether  a  conveyance  is 
made  in  good  faith  or  not  is  one  of 
fact  and  not  necessarily  controlled  by 
the  fact  whether  the  purchase  price  paid 
is  more  or  less  than  its  value. 

Part  performance  of  an  oral  agreement  to 
sell  and  purchase  land  furnishes  the  right 
to  equitable  relief,  notwithstanding  the 
statute  of  frauds,  and  where  a  party 
agrees  to  give  a  lot  to  another  on  condi- 
tion that  the  party  to  whom  it  is  given 
makes  improvements  on  said  lot,  which 
improvements  are  made,  this  perform- 
ance  constitutes  a  valuable  consideration 
for  the  oral  promise  such  as  to  support  a 
claim  for  specific  performance,  and  takes 
the  agreement  out  of  the  statute,  and  a 
devisee  takes  title  to  such  lands  subject 
to  such  agreement. 

Facts  testified  to  by  paiiies  to  an  action 
not  found  by  the  court  are  for  the  reason 
of  the  relation  of  the  witnesses  to  the  ac- 
action  and  their  interest,  because  the 
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question  is  one  of  credibility,  not  to  be 
treated  as  established,  as  against  facts 
found  by  the  court. 
Iv^hile  the  notes  on  which  the  action  was 
brought  were  made  subsequent  to  the 
conveyances  sought  to  be  set  aside,  yet 
if  they  were  the  last  of  a  series  of  renew- 
als, although  the  creditors  were  indorsers 
and  the  notes  were  paid  from  time  to 
time  through  the  process  of  renewals, 
yet  as  between  the  creditors  and  the  in- 
dorser  the  debts  evidenced  by  the  notes 
may  be  properly  treated  as  that  or  a  por- 
tion of  it  for  which  the  first  of  the  series 
of  notes  were  made. 

Appeal  by  all  parties  except  de- 
fendant John  Kelly  from  the  sev- 
eral portions  of  the  judgment  en- 
tered against  them  upon  the  de- 
cision of  Special  Term. 

Action  in  the  nature  of  a  cred- 
itor's bill  to  set  aside  as  fraudulent 
against  creditors  of  Matilda  Far- 
thing conveyances  and  transfers 
of  property  made  by  her  to  the 
other  defendants  Farthing,  and 
charging  that  the  apparent  title  in 
the  defendant  Kelly  to  other  prop- 
erty is  held  bj  him  in  trust  for 
her  and  seeking  its  appropriation 
to  the  payment  of  her  debts.  For 
many  years  George  and  Thomas 
Farthing  were  engaged  in  the  dis- 
tillery and  cattle  business  at  Buf- 
falo. George  died  Nov.  30,  1881, 
leaving  a  will  which  went  to  pro- 
bate and  record,  by  which  he  de- 
vised and  bequeathed  all  his  prop- 
erty to  his  wife,  the  defendant 
Matilda,  and  expressed  the  desire 
that  she  take  his  place  in  the  firm 
and  business,  which  she  did,  but 
personally  gave  it  no  attention. 
The  firm  failed  May  1,  1883,  and 
judgments  were  afterward  recov- 
ered by  plaintiffs  respectively 
against  its  members,  Matilda  and 


Thomas  Farthing,  upon  which  ex- 
ecutions against  their  property 
were  returned  unsatisfied.  A  con- 
siderable portion  of  the  property 
in  question  came  to  the  defendant 
Matilda  by  the  will  of  her  hus- 
band. While  the  evidence  tends 
to  prove  that  the  firm  was  in  reason  - 
ably  good  credit,  and  was  deemed 
financially  sound  up  to  about  the 
failure,  the  trial  court  found  that 
it  was  in  fact  insolvent  for  several 
years  before  and  at  the  time 
of  the  death  of  George  Farthing 
and  so  continued  until  it  failed, 
and  that  the  property  of  defendant 
Matilda,  from  and  after  the  time 
of  such  death  was  insufficient  to 
pay  her  debts.  The  firm's  busi- 
ness was  large  and  continued  with- 
out apparent  embarrassment  until 
near  the  time  of  the  failure,  but 
there  is  some  evidence  to  the  effect 
that  from  January,  1882,  the  lia- 
bilities of  the  firm  exceeded  the 
amount  of  its  property.  In  Dec., 
1882,  the  defendant  Matilda  con- 
veyed to  her  son,  William  Far- 
thing, a  lot  on  Michigan  street, 
subject  to  a  mortgage  of  $5,000, 
for  which  he  paid  $500.  The  court 
found  that  this  conveyance  was 
made  in  good  faith  and  the  con- 
sideration adequate  to  this  finding. 
Plaintiff's  counsel  excepts. 

In  the  same  month  she  also  con- 
veyed to  him  an  undivided  half  of 
a  lot  on  Lloyd  street  and  a  parcel 
of  land  adjoining  for  $3,000.  The 
coxirt  found  facts  in  support  of 
this  conveyance. 

She  also  transferred  to  him  cer- 
tain leases,  for  oil  purposes,  of 
lands  in  Pennsylvaia  upon  which 
there  were  several  producing  wells. 
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This  was  property  which  she  re- 
ceived through  the  will  of  her  hus- 
band, and  she  made  the  transfer 
in  satisfaction  of  a  debt  of  $10,000 
which  William  J.  claimed  his 
father  owed  him  at  the  time  of  his 
death,  and  he  testified  that  his 
father  did  owe  him  that  amount 
arising  out  of  transactions  to  which 
he  referred.  The  court  found  the 
fact  in  support  of  this  transfer  and 
its  validity. 

She  also  assigned  to  him  a  bond 
and  mortgage  made  to  her  to  se- 
cure a  portion  of  the  purchase 
.price  of  certain  premises  sold  by 
her  in  Buffalo.  The  court  held 
this  valid. 

These  several  conclusions  of  the 
trial  court  are  challenged  by  plain- 
tiffs, as  well  as  the  finding  of  the 
court  sustaining  the  title  of  Kelly 
to  property  above  mentioned  in 
hira- 

Truman  C.  White,  for  plffs. 

B,  S.  Farrington,  for  defts.  Far- 
thing. 

John  W.  Fisher,  for  deft.  Kelly. 

Held,  That  while  there  is  evi- 
dence tending  to  prove  that  the 
house  and  lot  conveyed  on  Michi- 
gan street  was  worth  $10,000  and 
upward,  the  question  whether 
the  conveyance  was  made  in  good 
faith  was  one  of  fact  for  the  court, 
not  necessarily  controlled  by  the 
fact  whether  the  purchase  price 
paid  was  equal  or  less  than  its 
value.  The  conclusion  that  the 
consideration  was  adequate  to  sup- 
port the  conveyance,  we  think, 
was  permitted  upon  the  evidence, 
although  it  was  considerably  less 
than  the  value  of  the  property.  52 
N.  Y.,  274. 


That  the  court  having  found  the 
existence  of  the  indebtedness  of 
Greorge  Farthing,  deceased,  to  Wil- 
liam J.,  the  conclusion  reached 
properly  followed.  61  N.  Y.,  626; 
76  id.,  213;  89  id.,  446.  The  ques- 
tions arising  out  of  the  conflict 
and  inconsistencies  of  the  evi- 
dence, which  may  be  attributable 
to  various  causes,  were  peculiarly 
for  the  consideration  and  deter- 
mination of  the  trial  court,  where 
the  opportunity  for  estimating  the 
character  and  value  of  the  evi- 
dence of  the  witnesses  was  supe- 
rior to  that  of  the  court  on  review. 
We  see  no  occasion  to  overrule 
any  of  the  facts  so  found  support- 
ing the  title  to  the  property  de- 
rived by  William  J.  from  his 
mother;  and  the  same  remarks 
apply  to  the  findings  in  support  of 
the  title  of  Kelly. 

The  trial  court  determined  that 
the  conveyance  of  the  lot  of  forty 
feet  on  the  south  side  of  Swan 
street  by  Matilda  to  William  J. 
was  fraudulent  as  against  credit- 
itors,  and  found  as  facts  in  sup- 
port of  that  conclusion  that  the 
*' conveyance  was  made  by  the  de- 
fendant Matilda  Farthing  to  carry 
out  an  understanding  existing 
between  the  defendant  William 
J.  Farthing  and  his  father,  George 
Farthing,  deceased,  in  his  life- 
time, in  and  by  which  said  George 
promised  to  give  William  J.  the 
land  in  case  he  would  build  upon 
it  and  improve  it,  and  said  Wil- 
liam J.  entered  into  possession  of 
it  and  made  improvements  in  the 
way  of  erecting  buildings  upon  it 
*  *  *  .  The  consideration  re- 
cited in  this  deed  is  $500,  but  there 
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was  in  fact  do  legal  or  other  con- 
sideration than  natural  love  and 
affection  for  this  conveyance,  and 
it  was  fraudulent  and  void  as 
against  the  plaintiffs."  William 
J.  Farthing  testified  to  the  arrange 
ment  which  was  made  twelve  years 
before  the  trial,  that  he  was  then 
recently  married  and  immediately 
went  on  and  improved  this  lot  by 
filling  in  water  hole  on  it  and  built 
a  house  and  bam  upon  it,  which 
he  occupied,  and  from  that  time 
the  premises  were  called  his  by 
his  father's  family ;  and  the  de- 
fendant Martha  testified  that  she 
understood  the  arrangement  at 
the  time. 

Heldy  The  question  of  the  credi- 
ibility  of  those  parties  so  far  as 
relates  to  the  arrangement  is  sup- 
ported by  the  finding.  The  sol- 
vency of  George  Farthing  as  of 
that  time  must  upon  the  evidence 
be  assumed.  From  an  early  day 
the  part  performance,  in  the  sense 
in  which  that  term  is  applied,  of 
an  oral  agreement  to  sell  and  pur- 
chase land  furnished  the  right  to 
equitable  relief  by  way  of  specific 
performance,  notwithstanding'  the 
statute  of  frauds,  and  its  application 
was  to  cases  in  which  damages  for 
non-performance  could  not  accu- 
rately be  measured,  and  then  made 
to  prevent  fraud,  which  the  use  of 
the  statute  might  otherwise  pro- 
duce. This  rule  is  expressly  rec- 
ognized by  2  R.  S.,  135,  §  10.  The 
agreement  and  its  performance 
found  by  the  trial  court  seems  to 
come  within  it.  This  performance 
by  William  J.  constituted  a  valu- 
able consideration  for  the  oral 
promise  of  his  father  to  give  him  | 


the  premises,  and  was  such  as  to 
support  his  claim  for  specific  per- 
formance in  his  lifetime.  43  N. 
Y.,34;36id.,327;64:id.,286.  The 
agreement,  in  view  of  the  part 
performance,  was  not  within  the 
statute  of  frauds,  and  the  title 
was  held  by  George  as  trustee  for 
his  son  William  J.  At  the  time  it 
became  eflfectual  by  such  perform- 
ance on  the  part  of  the  latter  there 
was  no  obstacle  as  against  credit- 
ors in  the  way  of  thus  disposing  of 
the  lot  by  the  father  to  the  son. 
81  N.  Y.,  584;  89  id.,  405.  And  no 
reason  appears  why  the  right  so 
acquired  by  the  latter  was  not 
such  as  to  support  the  conveyance 
made  by  Mi-s.  Farthing  in  consum- 
mation of  such  agreement  made 
by  her  devisor.  It  was  the  per- 
formance of  his  undertaking  as- 
sumed by  him  eight  years  before 
his  death,  and  subject  to  which 
the  devisee  took  the  title.  63  N. 
Y.,  434. 

The  trial  court  found  that  a  lot 
on  Seneca  street  conveyed  to  Wil- 
liam J.  May  17,  1882,  also  a  lot 
conveyed  by  Matilda  to  her 
daughter  Mary,  Dec.  30, 1882,  were 
without  consideration,  except  love 
and  affection,  and  void  as  to  cred- 
itors. 

Held,  That  as  the  facts  testified 
to  by  the  parties  in  reference  to 
these  two  conveyances  are  not 
found  by  the  court,  and  for  the 
reason  that  by  the  relation  to  the 
action  and  the  interest  of  the  wit- 
nesses who  gave  the  testimony, 
the  question  is  one  of  its  credibil- 
ity, they  cannot  be  treated  as 
established  for  the  purpose  of  this 
review    as   against   the    facts  so 
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found.  The  two  last  conveyances 
must  therefore  be  treated  as  volun- 
tary. Whatever  view  the  parties 
may  have  had  of  the  financial  con- 
dition of  the  grantor  the  court  was 
permitted  to  find  them  fraudulent 
as  against  then  existing  creditors 
of  the  grantor  if  she  had  not  re- 
maining adequate  means  to  dis- 
charge her  liabilities. 

That  while  the  notes  on  which 
the  action  was  brought  were  made 
subsequent  to  the  time  of  the  con- 
veyances in  question,  the  evidence 
justified  the  conclusion  that  they 
were  the  last  of  a  series  of  renew- 
als of  notes  made  in  1878  and  1879, 
and  although  the  Farthings'  firm 
was  indorser  and  the  notes  from 
time  to  time  were  paid  through 
the  progress  of  renewals,  we  think 
as  between  the  firm  creditor  and 
the  indorser  the  debts  evidenced 
by  the  notes  may  properly  have 
been  treated  as  that  or  a  portion 
of  it,  for  which  the  first  of  the  se- 
ries of  notes  were  made. 

Portions  of  judgment  appealed 
from  by  plaintiffs  affirmed  with 
costs  to  defendant  Kelly,  and  with- 
out costs  to  any  other  party. 

Portion  relating  to  the  convey- 
ances made  by  Matilda  Farthing 
to  William  J.  Farthing  of  the  date 
May  18,  1882,  lot  on  south  side  of 
Swan  street,  and  so  far  as  relates 
to  that  lot  and  the  rents  and  profits 
thereof  should  be  reversed  and  a 
new  trial  of  the  issues  relating  to 
that  conveyance  should  be  granted, 
costs  of  appeal  to  abide  event,  un- 
less plaintiffs  stipulate  to  so  modi- 
fy the  judgment  as  to  strike  from 
it  the  provisions  relating  to  such 
conveyances   and    premises    and 


have  it  adjudged  that  as  to  such 
conveyance  the  complaint  be  dis- 
missed on  the  merits,  and  in  that 
event  judgment  so  modified  af- 
firmed, without  costs  to  plaintiffs 
or  to  the  defendants  Farthing. 

Opinion  by  Bradley y  J.;  Smithy 
P.J.J  and  ChildSy  J.,  concur. 


DIVORCE.    EVIDENCE. 

N.  Y.    Court  of  Appeals. 

Cross,  respt.y  v.  Cross,  impPd., 
applt. 

Decided  Jan.  17,  1888. 

A  party  who  calls  his  adversary  as  a  wit- 
ness cannot  impeach  his  character  for 
truth,  bat  is  at  liberty  to  dispute  specific 
facts  though  sworn  to  by  him. 

A  decree  of  a  foreign  court  dissolving  a 
marriage  between  a  citizen  of  that  State 
and  a  citizen  of  this  State  is  void  for 
want  of  jurisdiction  where  the  process 
was  not  i>er8onally  served  or  the  defend- 
ant personally  appears. 

Affirming  S.  C,  22  W.  Dig.,  809. 

This  was  an  action  for  separa- 
tion and  alimony.  It  was  com- 
menced Feb.  23,  1882.  The  plain- 
tiff alleged  that  defendant  her 
husband,  abandoned  her  without 
her  consent  Jan.  9,  1878,  and  still 
continued  such  abandonment,  and 
since  May  1,  1881  has  wholly 
ceased  and  neglected  to  provide 
for  her.  Defendant  denied  that 
he  had  ever  abandoned  plaintiff 
or  refused  to  provide  for  her 
support  and  maintenance.  He 
alleged  that  plaintiff  abandoned 
him  voluntarily  and  without 
cause,  and  has  since  refused 
to  live  with  him  though  requested 
to  do  so.  Defendant  swore  that 
he  did  not  abandon  his  wife  but 
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sought  in  good  faith  and  patiently 
a  restoration  of  their  marital  re- 
lations. Plaintiff  called  defend- 
ant as  a  witness  upon  the  trial.  De- 
fendant claimed  that  plaintiff  hav- 
ing called  him  as  a  witness  gave 
him  credit  as  such  and  so  became 
bound  by  bis  evidence. 

B.  F.  Tracey,  for  applt. 

Oeorge  O.  Reynolds^  for  respt. 

ffeZrf,  Untenable  ;  that  by  call- 
ing defendant  as  a  witness  plain- 
tiff did  not  become  forced  to  ad- 
mit as  true  every  fact  to  which 
he  testified,  that  while  not  at 
liberty  to  impeach  his  character 
for  truth  she  was  at  liberty  to  dis- 
pute specific  facts,  although  sworn 
to  by  him,  and  the  trial  court  had 
the  right  to  confront  his  state- 
ment of  his  mental  conclusion 
with  the  facts  and  circumstances 
of  his  conduct,  his  letters  and 
declarations,  and  determine  from 
the  whole  evidence  whether  he 
did  form  a  settled  determination 
to  abandon  his  wife.  Being  both 
a  hostile  and  deeply  interested 
witness,  all  his  testimony  was  a 
proper  subject  for  consideration 
with  freedom  to  believe  or  doubt 
and  reject.     104:  N.  Y.,  194. 

Upon  the  trial  a  judgment  of 
divorce  obtained  in  Illinois  was 
put  in  evidence  by  him  as  an  an- 
swer to  plaintiff's  cause  of  action. 
It  appeared  that  during  the  pen- 
dency of  that  action  and  when  the 
judgment  was  rendered  defendant 
therein  was  domiciled  in  this 
State,  was  not  served  with  pro- 
cess, did  not  appear  in  the  action, 
and  had  no  actual  notice  of  its  ex- 
istence until  a  copy  of  the  final 
decree  was  served  upon  her. 


flieW,  That  no  jurisdiction  hav- 
ing been  acquired  over  said  de- 
fendant in  the  Illinois  suit  the  de- 
cree therein  was  void.  76  N.  Y,, 
78;  101  id.,  23. 

It  was  also  claimed  that  the 
court  erred  in  admitting  evidence 
to  show  that  defendant  was  not  a 
resident  of  Illinois  when  he  ob- 
tained his  decree. 

Heldj  That  the  jurisdiction  of 
the  Illinois  court  being  open  to  as- 
sault in  spite  of  the  recitals  in  the 
judgment,  it  was  competent  to 
question  the  truth  of  the  foreign 
residence.    41  N.  Y.,  272. 

Judgment  of  Gteneral  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Finchy  J.  All  con- 
cur. 


SECURITY  FOR  COSTS. 
PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Harriet  L.  Swift,  exrx.,  applt, 
V.  George  N.  Wheeler,  impld., 
respt. 

Decided  Dec.,  1887. 

An  application  for  security  for  coets  under 
§  3271,  Code  of  Civil  Procedure  cannot 
be  made  regularly  ex  parte. 

Appeal  from  order  of  County 
Court. 

After  issue  joined,  defendant 
Wheeler  moved  the  County  Court, 
under  §  3271  of  the  Code,  ex-partCj 
for  an  order  requiring  plaintiff  to 
give  security  for  costs,  and  there- 
upon an  order  was  granted  requir- 
ing plaintiflf  to  give  security  with- 
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in  ten  days  after  service  of  a  copy 
thereof,  and  staying  plaintiff's 
proceedings  until  compliance  with 
the  order.  Plaintiff  thereafter 
moved  the  court,  upon  an  order 
to  show  cause,  to  vacate  such  or- 
der. The  order  to  show  cause  re- 
cited that  it  appeared  to  the  court 
that  the  first  order  was  made 
without  notice  and  that  there  was 
no  sufficient  ground  for  requiring 
plaintiff  to  give  security  as  there- 
in required.  The  motion  to  vacate 
was  denied,  and  from  the  order 
denying  such  motion  this  appeal 
is  taken. 

Waldo  O.  Horsey  for  applt. 

Ivan  Powers^  for  respt. 

Heldy  That  the  order  requiring 
security  for  costs  to  be  given,  hav- 
ing been  made  without  notice  to 
plaintiff,  was  irregular.  For- 
merly, a  motion  for  an  order  re- 
quiring plaintiff  to  file  security 
for  costs,  as  provided  by  2  R.  S., 
620,  §  1,  could  be  made  only  on 
notice,  or,  which  was  the  same 
thing,  on  service  of  an  order  to 
show  cause.  3  Wend.,  445 ;  6 
Hill,  256.  The  Code  has  not 
changed  the  practice  in  that  re- 
spect as  to  motions  under  §  3271. 
And  a  motion  of  that  nature  is 
no  exception  to  the  general  rule  of 
the  court  requiring  motions  to  be 
brought'before  the  court  on  notice 
or  order  to  show  cause. 

It  cannot  be  successfully  con- 
tended that  the  motion  to  vacate 
was  properly  denied  because  the 
irregularity  was  not  specified. 
The  recital  in  the  order  to  show 
cause  was  a  sufficient  compliance 
with  the  rule  in  that  regard.  . 

Order  denying  motion  to  vacate 

Vol  27— No.  a2a. 


reversed  with  costs  and  disburse- 
ments to  appellant. 

Opinion  by  Smith  P.J.;  Barker, 
Haight  and  Bradley ^  JJ.,  con- 
cur. 


CERTIORARI.  JURISDICTION. 
HIGHWAYS. 

N.  Y.  Supreme  CotJRT.    General 
Term.    Fifth  Dept. 

The  People  ex  rel.  Jasper  Stock- 
well,  Commissioner  of  Highways, 
V.  Louis  Newgrass  et  al.,  referees, 
etc. 

Decided  Dec,  1887. 

None  of  the  proceedings  taken  upon  an  ap- 
plication to  lay  out  or  alter  a  highway  to 
the  commiBsioner  of  highways  preceding 
an  appeal  are  brought  before  the  court 
on  a  writ  of  certiorari  directed  to  the 
referees  only,  to  review  an  order  made 
by  referees  reversing  the  decision  of  the 
commissioner  of  highways. 

The  statutory  notice  given  to  the  commis- 
sioner of  the  hearing  before  the  referees 
gives  jurisdiction  to  the  referees  to  pro- 
ceed with  the  hearing,  and  the  notice  to 
the  occupants  contemplated  by  the  stat- 
ute may  follow  the  reversal  of  the  order 
of  the  commissioner,  but  the  referees 
cannot  make  the  determination  to  lay 
out  or  alter  a  highway  without  notice  to 
the  occupant,  and  if  they  do  so  in  that  re- 
spect their  action  will  be  without  juris- 
diction, and  if  such  omisBion  appears  by 
the  record  the  determination  of  the  ref- 
erees cannot  stand,  but  if  not,  this  ob- 
jection is  not  available  to  the  relator. 

Certiorari  to  review  proceedings 
of  referees  on  appeal  from  order  of 
the  commissioner  of  highways  re- 
fusing to  alter  a  highway  in  the 
town  of  Ira,  county  of  Cayuga. 

Defendants  were  by  the  county 
judge  of  that  county  appointed  as 
referees  to  hear  and  determine 
such  appeal,  and  by  the  decision 
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of  a  majority  of  them  the  order  of 
the  commissioner  was  reversed. 
The  writ  was  directed  to  the  ref- 
erees only,  and  the  case  is  heard 
upon  their  return.  It  appeared 
by  the  return  to  the  writ  that  the 
referees  met  at  a  time  and  place 
appointed;  that  the  appellant  and 
commissioner  appeared  and  gave 
proofs,  and  after  they  were  closed 
and  the  matter  submitted  all  the 
referees  deliberated  together,  and 
two  of  them  united  in  a  decision 
reversing  the  order  of  the  com- 
missioner, in  which  the  other  did 
not  join.  The  testimony  of  the 
witnesses  taken  on  the  hearing  is 
not  set  out  in  the  return.  The  re- 
lator seeks  to  raise  questions  going 
to  the  jurisdiction  and  regularity 
of  the  proceedings  taken  upon  the 
application  to  the  commissioner 
and  anterior  to  the  denial  of  the 
application  to  alter  the  highway, 
and  with  that  view  asserts  that 
no  notice  was  given  by  the  appli- 
cant to  the  owners  or  occupants  of 
some  of  the  improved  lands  to  be 
affected  by  the  proposed  alteration ; 
that  no  consent  in  writing  appears 
to  have  been  given  by  them,  and 
that  no  jury  has  been  drawn  or 
summoned  to  certify  the  necessity 
of  such  alteration. 

A.  P.  -Bicfc,  for  relator. 

Woodin  &  Warren,  for  defts. 

Held,  That  none  of  the  proceed- 
ings taken  upon  the  application  to 
the  commissioner  and  preceding 
the  appeal  are  brought  here  by  the 
writ.  The  proceeding  is,  in  some 
sense  and  in  practical  effect,  a 
new  one  instituted  by  the  appeal 
to  lay  out  or  alter  a  highway  and 
dependent  upon  the  facts  as  they 


exist  at  the  time  of  the  bearing.  5 
N.Y.,468;r8id.,21.  The  parties  to 
it  are  the  appellant  and  the  commis- 
sioner from  whose  order  the  appeal 
is  taken.  The  hearing  and  deter- 
mination of  the  appeal  are  upon, 
and  confined  to,  the  merits.  The 
proceedings  prior  to  the  appeal  are 
not  the  subject  of  inquiry  or  con- 
sideration by  the  referees,  and  are 
not  involved  in  a  review  of  their 
determination  by  certiorari. 

It  is  also  contended  that  because 
it  does  not  appear  by  the  return 
that  any  notice  of  the  hearing  be- 
fore the  referees  was  given  to  the 
occupants  or  owner  of  the  lands 
through  which  the  proposed  altered 
line  of  the  highway  was  located 
the  determination  must  be  deemed 
to  have  been  made  without  juris- 
diction. 

iJe/d,  That  under  the  statute,  1 
R.  S.,  514,  §  62;  518,  §§  87  and  88; 
519,  §  91,  when  on  such  an  appeal, 
the  order  refusing  to  lay  it  out  or 
alter  such  highway  is  reversed, 
which  provides  that  the  referees 
shall  lay  out  or  alter  it,  and  in  so 
doing  shall  proceed  in  the  same 
manner  in  which  the  commis- 
sioner is  directed  to  proceed,  and 
before  they  shall  determine  to  do 
so  they  must  give  three  days' 
notice  to  the  occupant,  etc.  The 
notice  to  the  commissioner  to  at- 
tend the  hearing  gives  juris- 
diction to  the  referees  to  pro- 
ceed with  the  hearing,  and  the  no- 
tice to  occupants  contemplated  by 
the  statute  may  follow  the  reversal 
of  the  order,  yet  they  cannot  make 
the  determination  to  lay  out  such 
road  or  make  such  alteration  with- 
out the  notice  to  the  occupant 
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and  if  they  do  so  in  that  respect 
will  be  without  jurisdiction,  20 
Wend.,  186;  54  N.  Y.,  52;  66  id., 
452,  and  if,  therefore,  such  omis- 
sion appeared  by  the  record  the 
determination  of  the  referees  to 
make  the  alteration  of  the  high- 
way could  not  stand;  but  it  does 
not  so  appear.  This  review  is  had 
solely  on  the  return  to  the  writ, 
and  under  the  circumstances  of 
this  case,  as  the  evidence  was  ''ex- 
punged'' from  the  return  ''by 
stipulation,"  and  therefore  the  re- 
turn rendered  imperfect  and  in- 
complete, this  objection  is  not 
available  to  the  relator  upon  tbe 
record. 

Determination  of  the  referees 
affirmed. 

Opinion  hy  Bradleyj  J.;  Smithy 
P.J.J  Barker  and  Haight,  JJ., 
concur. 


TAX  SALES. 

N.  Y.  SuPREHE  Court.    General 
Term.    TmRD  Deft. 

People  ex  rel.  Geo.  W.  Ostran- 
der  et  al.  v.  Alfred  C.  Chapin, 
comptroller. 

Decided  Nov.,  1887. 

Lands  were  sold  in  1859  for  taxes  and  a 
deed  given  to  R.,  who  subsequently  con- 
veyed to  several  grantees,  in  quantities 
which  do  not  appear.  R.  died.  There- 
after the  sale  was  cancelled.  R.  *s  admin- 
trator  assigned  his  claim  to  the  moneys 
to  be  refunded  to  relators,  who  applied 
to  the  comptroller  for  said  moneys  under 
§  85,  Chap.  427,  Laws  of  1855.  Held,  That 
R.'s  representatives  were  not  entitled  to 
these  moneys,  but  that  his  grantees  were 
so  entitled. 

Certiorari  to  review  proceedings 
of  defendant  deD;ying  the  applica- 


tion of  relators  to  have  refunded 
to  them  certain  moneys  because  a 
tax  sale  was  cancelled.  The  lands 
in  question  were  sold  in  1859  and 
Orson  Richards  was  the  purchaser 
and  received  a  deed.  Richards 
conveyed  parts  of  the  premises  to 
various  persons  and  no  proof  was 
made  here  as  to  how  much  he  had 
conveyed.  Richards  died  intestate 
and  an  administrator  was  appoint- 
ed. In  1885  tbe  sale  was  cancelled. 
After  the  cancellation  and  in  Dec, 
1885,  tbe  administrator  assigned 
the  moneys  in  suit  to  one  Marsh 
and  Marsh  assigned  them  to  rela- 
tors. 

Stedmanj  Thompson  &  Andrews, 
for  relators. 

D.  (yBrien,  Atty.  Oenl.,  for 
respt. 

Held,  That  the  application  was 
properly  denied.  Section  86,  Chap. 
427,  Laws  of  1855,  provides  that 
whenever  the  comptroller  shall 
have  sold  lands  for  taxes  and  '^if 
the  discovery  that  the  sale  was  in- 
valid shall  not  be  made  until  after 
the  conveyance  shall  have  been 
executed  for  the  lands  sold,  it  shall 
be  the  duty  of  the  comptroller  on 
receiving  evidence  thereof  to  can- 
cel the  sale  and  to  refund  out  of 
the  State  treasury  to  the  purchaser, 
bis  representatives  or  assigns  the 
purchase  money  and  interest  there- 
on. "  When  the  sale  was  cancelled 
neither  Richards  nor  bis  repre- 
sentatives held  the  lands.  His 
grantees,  t.  e.,  assigns,  did,  and  to 
them  these  moneys  are  payable. 
If,  for  example,  Richards  were  in- 
solvent he  under  any  other  con- 
struction would  get  double  pay 
and  his  grantee  would  get  nothing. 
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The  right  of  the  grantee  is  sus- 
tained by  40  Hun,  386.  This  case 
was  reversed  in  104  N.  Y.,  96,  but 
on  other  grounds. 

Order  of  comptroller  affirmed. 

Opinion  by  Landon^  J.;  Parker 
and  Fish^  JJ.y  concur. 


PARTNERSHIP.    ATTACH- 
MENT. 

N.  Y.  Supreme  Couet.    General 
Term.    Fifth  Dept. 

William  B.  Sterrett  et  al., 
respts.^  V.  The  Third  National 
Bank  of  Buffalo,  applt 

Decided  Oct.,  1887. 

The  several  members  of  a  oopartnership 
have  no  individual  interest  in  the  partner- 
ship assets  except  in  the  surplus  that 
shall  remain  after  an  adjustment  and  set- 
tlement of  the  partnership  affairs;  and 
whether  or  not  there  is  any  interest  in 
partnership  property  which  is  liable  to 
levy  of  an  attachment,  or  execution,  is- 
sued in  an  action  against  one  of  the  mem- 
bers of  a  firm,  for  the  collection  of  an 
individual  debt,  depends  upon  the  fact 
whether  the  firm  is  solvent  or  not  at  the 
time  the  levy  is  made.  And  upon  an  ac- 
counting there  would  be  a  surplus,  after 
the  payment  of  all  the  firm  liabilities. 

Solvency  imports  adequate  means  of  a 
party  to  pay  his  debts,  which  embraces 
within  its  meaning,  the  opportunity  by 
reasonable  diligence  to  convert  and  apply 
them  to  such  purpose,  and  where  the 
assets  of  a  firm  consists  of  property  of  a 
character  that  has  a  constantly  fluctuat- 
ing market  price,  the  financial  condition 
of  the  firm  owning  it  is  not  necessarily 
established  by  the  fact  that  the  price  for 
an  hour  or  a  day  named  would  produce 
an  excess  of  its  liabilities  so  as  to  furnish 
an  interest  in  the  individiuJ  partners  and 
subject  the  firm  property  to  the  process 
of  their  respective  creditors. 

In  an  action  for  conversion  of  partnership 
property  on  attachment  against  one  of  its 
members  the  question  simply  is  whether  I 


there  were  sufficient  assets  to  pay  the 
firm  debts  and  produce  a  surplus,  and 
that  depends  upon  the  then  existing 
rights  of  the  firm;  if  there  are  interests 
not  available  for  the  purpose  of  an  ac- 
counting between  the  members  of  the 
firm  themselves,  arising  out  of  fraudulent 
transfers  of  property  fraudulent  as  to 
creditors,  such  interests  are  not  available 
as  a  defense  of  an  action  of  this  nature 
but  the  relief  must  be  sought  in  a  proper 
action  where  all  of  the  parties  may  be 
brought  into  court. 

Appeal  by  defendant  from  an 
order  of  Circuit  Court  denying 
motion  for  a  new  trial  on  the  min- 
utes. 

The  cause  of  action  was  for  the 
conversion  of  four  certificates  of 
the  United  Pipe  Line  Co,,  each 
representing  1,000  barrels  of  oil. 
The  answer  puts  in  issue  the  ma- 
terial allegations  of  the  complaint, 
and  alleges  by  way  of  justification 
the  levy  of  an  attachment  upon 
the  interest  of  the  plaintiff  Ster- 
rett, the  recovery  of  a  judgment 
against  him,  and  sale  by  virtue  of 
an  execution  issued  thereon. 

It  appears  that  plaintiffs  were 
partners  engaged  in  the  business 
of  producers  and  dealers  in  petro- 
lium  oils  at  Titusville,  Pa.;  that 
in  Sept.,  1882  they  gave  their  notes 
to  defendant  for  $7,500  and  $2,000 
and  as  collateral  security  for  their 
payment  deposited  with  it  pipeline 
certificates;  that  on  Dec.  8,  1882, 
defendant  held  as  such  collateral 
twelve  of  those  certificates  repre- 
senting 1,000  barrels  of  oil  each, 
and  on  that  day  defendant  caused 
the  levy  of  an  attachment  thereon 
against  the  property  of  plaintiff 
Sterrett,  issued  in  an  action  in  its 
behalf  against  him  on  his  note; 
that   on  Dec.   11,  plaintiffs  paid 
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their  notes  held  by  defendant,  and 
demanded  of  it  the  possession  of 
the  twelve  certificates,  which  de- 
fendant refused  to  deliver.  That 
on  Dec.  15  eight  of  the  certificates 
were  delivered  to  plaintiff  pursu- 
ant to  an  arrangement  then  made 
whereby  it  was  agreed  that  the 
interest  of  Stsrrett  in  the  twelve 
should  be  treated  as  embraced  in 
the  four  certificates  not  delivered, 
without  prejudice  to  any  rights  of 
plaintiffs  in  respect  to  the  latter. 
Defendant  afterward  recovered 
judgment  in  its  action  against 
Sterrett  and  caused  the  four  certifi- 
cates to  be  sold  by  the  sheriff  by 
virtue  of  an  excution  upon  such 
judgment.    Plaintiffs  recovered. 

Adelbert  Mootj  for  applt. 

C  D.  Murray,  for  respts. 

Heldj  That  the  right  to  levy  the 
attachment  upon  the  certificates 
depended  upon  the  question  of  fact 
submitted  to  the  jury,  whether 
plaintiffs'  firm  was  solvent  or  insol- 
vent, because  the  copartnership  as 
such  had  rights  and  interests  dis- 
tinct from  those  of  the  several 
members;  they  severally  had  no 
individual  interest  except  in  the 
surplus  that  should  remain  after 
adjustment  and  settlement  of  the 
partnership  affairs.  If  the  firm 
was  insolvent,  the  member  Ster- 
rett had  no  interest  in  the  firm 
property;  73  N.  Y.,  2(J4;  86  id., 
286.  This  right  of  property  for 
the  purpose  of  paying  the  partner- 
ship debts,  as  against  the  appro- 
priation of  it  to  the  payment  of 
the  debts  of  the  individual  mem- 
bers whether  voluntary  on  their 
part  or  by  means  of  legal  process 
in  behalf  of  creditors,  may  be  as- 


serted by  the  firm;  and  through 
the  equities  of  the  members  in 
support  of  such  right  that  the 
partnership  creditors  may  by  their 
action  take  the  preference  in  re- 
spect to  the  partnership  property. 
6  N.  Y.  S.  R.,  452. 

Plaintiff's  evidence  tended  to 
show  that  the  partnership  debts 
on  the  8th  and  11th  of  Dec,  1882 
amounted  to  $100,085.35  and  its 
assets  consisted  of  89,000  barrels 
of  oil  and  $221.24  in  accounts,  and 
nearly  or  quite  all  the  certificates 
for  the  oil  were  hypothecated  as 
security  for  the  payment  of  its 
debts;  that  on  Dec.  8  the  highest 
price  for  oil  was  1,  17,  1-4  and  the 
lowest  1,  12;  on  Dec.  11  this  price 
1,  12  and  1,  08 1-4  and  on  Dec.  16  at 
the  time  the  eight  certificates 
were  delivered  to  plaintiffs,  it  was 
96  1-2  and  93  and  the  average  price 
daily  during  the  residue  of  that 
month  still  lower.  Taking  the 
lowest  price  on  the  8th  and  the 
highest  on  the  11th  of  Dec.  the 
value  of  the  oil  was  about  equal  to 
the  firm  liabilities,  but  after  that 
and  during  this  month  the  price 
would  make  it  less.  These  certifi- 
cates were  treated  in  the  trade  as 
negotiable  paper. 

Heldj  That  plaintiff's  property, 
consisting  as  it  did  of  oil,  or  cer- 
tificates giving  a  right  to  it,  might 
one  day  have  a  value  exceeding 
and  the  next  day  below  the 
amount  of  their  liabilities,  and  as 
these  certificates  were  mostly  not 
in  the  possession  of  plaintiffs,  and 
though  the  market  was  available 
each  day  for  sale  of  oil  at  the  then 
market  price,  and  assuming  that 
on  Dec.  8  the  day  that  the  attach- 
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ment  was  levied,  the  market  price 
was  such  that  plaintiffs'  oil,  if 
sold,  would  have  produced  a  sum 
exceeding  the  amount  of  their  lia- 
bilities, the  question  arises 
whether  under  the  circumstances 
the  firm  will  be  treated  as  solvent 
as  of  that  day,  so  as  to  furnish  an 
interest  in  Sterrett  subject  to  and 
in  support  of  the  levy  of  the  at- 
tachment. The  margin  in  excess 
of  the  value  that  day  was  compar- 
atively small,  and  the  pipe -line 
certificates  being  held  by  various 
banks  and  bankers  as  collaterals 
were  not  available  to  it  for  the 
purposes  of  sale  at  that  time.  Sol- 
vency imports  adequate  means  of 
a  party  to  pay  his  debts,  which 
embraces  within  its  meaning  the 
opportunity  by  reasonable  dili- 
gence to  convert  and  apply  them 
to  such  purpose.  In  other  words, 
a  person  is  deemed  insolvent  who 
at  the  time  in  question  is  unable 
to  pay  his  debts.  And  in  view  of 
the  situation  of  plaintiffs'  prop- 
erty, and  the  fluctuating  nature  of 
its  value,  and  the  right  of  the  firm 
to  protect  its  creditors,  and  the 
necessary  time  it  would  take  to 
wind  up  its  affairs,  we  think  that 
upon  the  evidence  the  conclusion 
was  permitted  that  Sterrett  had 
no  interest  in  the  firm  property  at 
the  time  the  attachment  was  levied 
upon  the  certificates  in  question. 

Plaintiffs'  partnership  was 
formed  about  Oct.,  1880.  No  cap- 
ital was  put  in  by  the  members, 
they  bought  a  tract  of  fifty- two 
acres  of  land  for  $23,701,  borrowed 
the  money  to  pay  for  it,  put  down 
wells,  and  July  5,  1882,  sold  and 
conveyed  it  to  the  Second  National 


Bank  of  Titusville  for  $16,000  in 
payment  of  the  amount  of  debts 
owed  that  bank  and  another.  Plain- 
tiff Hyde  was  the  cashier  of  the 
Second  National  Bank  and  Sterrett 
one  of  the  directors.  The  evidence 
tended  to  show  that  the  price  paid 
by  the  bank  was  the  fair  value  at 
the  time.  The  bank  operated  the 
property  until  about  Jan.,  1884, 
when  it  sold  it  and  realized  a 
profit  of  $9,000  which  it  gave 
Hyde  who  put  it  to  the  credit  of 
the  firm. 

Defendant's  counsel  requested 
the  court  to  charge  ''that  if  the 
jury  are  convinced  that  this  con* 
veyance  to  the  Second  National 
Bank  of  Titusville  was  made  for 
the  purpose  of  hindering,  delaying 
and  defrauding  the  creditors  of 
Mr.  Sterrett  in  collecting  their 
debts,  they  were  at  liberty  to  con- 
sider that  property  at  what  they 
deem  its  fair  valuation  as  assets  of 
the  firm  on  the  8th  day  of  Dec., 
1882,  for  the  purpose  of  ascertain- 
ing whether  it  was  solvent  or  in- 
solvent "  and  to  the  refusal  of  the 
court  to  so  charge  excepted. 

Heldy  That  when  property  sub- 
ject to  original  levy  and  sale  by 
execution  has  been  transferred  by 
the  debtor  in  fraud  of  his  creditors 
the  officer  subsequently  levying 
the  attachment  upon  the  property, 
the  attaching  creditor  or  purchaser 
at  the  sale  finally  made  on  the 
execution  may  in  defense  of  the 
attachment  lien  or  title  derived 
from  its  execution,  defeat  such 
transfer  by  showing  that  it  was 
fraudulent  as  against  creditors  of 
such  debtor.  The  sale  and  con- 
veyance referred  to  were  alsolute 
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in  terms  and  as  between  the  bank 
and  plaintiffs  the  latter  had  no 
interest  in  the  property  or  its  pro- 
ceeds. Defendants  had  no  charge 
upon  the  land  by  force  of  their 
proceeding  to  reach  the  interest  of 
Sterrett  in  the  firm  assets.  The 
question  simply  was  whether  they 
were  sufiScient  in  due  course  of 
appropriation  to  pay  the  firm  debts 
and  produce  a  surplus,  and  for  the 
purposes  of  the  defense  in  this 
action  that  depended  upon  the 
then  existing  rights  of  the  firm. 
If  there  are  interests  not  available 
for  the  purpose  of  an  accounting 
between  the  members  themselves 
arising  out  of  transfers  of  prop- 
erty alleged  to  have  been  fraudu- 
lent as  to  creditors,  the  creditors 
of  the  respective  partners,  as  well 
as  those  of  the  copartnership,  may 
in  a  proper  action  bring  all  the 
necessary  parties  to  the  contro- 
veray  into  court  with  a  view  to  a 
requisite  remedy  and  relief.  The 
question  is  not  within  the  defense 
to  this  action  and  the  exception 
not  well  taken. 

Order  affirmed. 

Opinion  by  Bradley,  J.;  Smith, 
P.J.,  Barker  and  Haight,  J  J., 
concur. 


MURDER.     EVIDENCE.    NEW 
TRIAL. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  People,    respt,  v.  Charles 
Johnson,  applt. 

Decided  Dec.,  1887. 

When  a  person  confined  in  a  common  jail 
upon  a  lawful  commitment  for  a  felonj 
attempts  to  escape  by  force  from  such 


jail,  although  he  fail  in  such  attempt, 
and  while  prosecuting  such  attempt  kills 
a  human  being,  although  the  act  is  com- 
mitted without  the  design  to  effect  death, 
he  is  guilty  of  murder  in  the  first  degree. 

In  such  a  case  where  the  warrant  of  com- 
mitment substantially  conforms  in  its 
terms  to  the  statutory  requirement  it  is 
prima  facie  eyidence  that  the  prisoner  is 
lawfully  imprisoned  or  in  custody,  and  it 
is  not  necessary  to  go  behind  the  warrant 
of  commitment. 

A  common  jail  is  a  prison  within  the  mean- 
ing of  the  Penal  Ck)de,  §  92. 

The  omission  to  administer  the  oath  to 
ofiicers  provided  by  g  412,  Code  Crim. 
Pro.,  placed  in  charge  of  a  jury  when  a 
yiew  of  the  premises  where  the  crime 
was  committed  is  ordered  by  the  court, 
is  a  mere  irregularity,  and  will  not  re- 
quire or  justify  a  new  trial  unless  there 
was  some  opportunity  to  conclude  that 
the  defendant  was  prejudiced  thereby. 

That  such  a  yiew  of  the  premises  in  some 
sense  is  evidence,  and  when  it  does  not 
appear  whether  the  defendant  was  pres- 
ent or  not,  but  that  the  counsel  assisting 
in  the  trial  for  the  defense  was  present, 
and  the  prisoner  was  not  denied  the  right 
to  be  present,  no  ground  for  a  new  trial 
is  afforded. 

Appeal  from  judgment  upon 
verdict  of  Seneca  Oyer  and  Ter- 
miner convicting  defendant  of  the 
crime  of  murder  in  the  first  de- 
gree. 

He  was  charged  jointly  with 
Edward  Caldwell  and  Marcus  Fisk 
by  indictment  containing  twelve 
counts  with  the  crime  of  which  he 
was  convicted  and,  took  his  trial 
separately.  The  victim  of  the  al- 
leged crime  was  John  Walters, 
whose  death  was  caused  by  blows 
received  by  him  on  the  head  in  the 
jail  of  Seneca  County  at  Waterloo, 
Jan.  9,  1887,  while  he  was  by  di- 
rection of  the  sheriflF  proceeding  to 
lock  the  cells  occupied  by  the  per- 
sons in  custody  there,  of  whom 
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the  three  persons  indicted  were  a 
portion.  They  made  the  attack 
upon  the  deceased  for  the  purpose 
of  making  their  escape  from  the 
jail,  and  were  unsuccessful.  De- 
fendant was  confined  in  the  jail 
by  virtue  of  two  commitments, 
one  charging  grand  larceny  in  the 
first  degree,  and  the  other  charg- 
ing burglary  in  the  third  degree, 
issued  by  a  committing  magistrate 
of  Seneca  County,  after  an  exami- 
nation had  before  him. 

Corydon  Rood^  for  applt. 

Fred  L.  Manning^  for  respts. 

Held,  That  as  it  appears  that 
defendant  was  confined  in  the  jail 
on  the  charge  of  felony,  and  the 
killing  was  done  in  his  attempt  to 
escape  and  evidently  in  aid  of  such 
purpose,  and  as  the  statutes  pro- 
vides that  a  prisoner  who,  being 
confined  in  a  prison  or  being  in  the 
lawful  custody  of  an  officer  or 
other  person,  by  force  or  fraud  es- 
capes from  such  prison  or  custody 
is  guilty  of  a  felony,  if  such  cus- 
tody or  confinement  is  upon  a 
charge,  arrest,  commitment  or 
conviction  for  a  felony,  Penal 
Code,  §  85,  and  as  an  act  done 
with  intent  to  commit  a  crime  and 
tending  but  failing  to  effect  its 
commission  is  an  attempt  to  com- 
mit that  crime,  id.,  §  84,  and  as  a 
person  who  unsuccessfully  at- 
tempts to  commit  a  crime  is  indict- 
able and  punishable  by  imprison- 
ment for  not  more  than  one-half 
the  longer  term  prescribed  upon 
conviction  for  the  commission  of 
the  offense  attempted,  id.,  §  686, 
it  follows  that  upon  conviction  of 
an  attempt  in  such  manner  to  es- 
cape from  lawful  imprisonment  on 


the  charge  of  the  crime  mentioned 
in  the  commitment  defendant 
would  be  punishable  in  state 
prison,  and  that  the  offense  would 
be  a  felony,  id.,  §  6;  99  N.  Y.,  210. 
And  as  the  definition  of  murder  in 
the  first  degree  is  the  killing  of  a 
human  being,  unless  it  is  excus- 
able or  justifiable,  when  com- 
mitted without  design  to  effect 
death,  by  a  person  engaged  in  at- 
tempt to  commit  a  felony  either 
upon  or  affecting  the  person  killed 
or  otherwise,  this  brings  the  of- 
fense within  that  charged  in  the 
indictment. 

That  where  the  warrant  of  com- 
mitment recites  that  it  was  issued 
upon  information  on  oath,  Code 
Crim.  Pro.,  §  145,  and  had  the 
form  prescribed  by  statute,  id.,  § 
151,  and  it  appears  that  an  exami- 
nation was  had  after  the  arrest, 
and  although  the  magistrate  was 
required  by  the  statute  to  certify 
the  testimony  and  return  it  and 
the  depositions  taken  upon  the 
information  to  the  court,  id.,  § 
205,  thei-e  was  no  necessity  of 
producing  these  upon  the  trial  in 
support  of  the  warrant  of  commit- 
ment. The  recital  in  the  latter  of 
the  crimes  with  which  defendant 
was  charged  as  grand  larceny  in 
the  first  degree  and  burglary  in 
the  third  degree  was  a  sufficient 
statement  of  the  nature  of  the 
crimes  for  the  purposes  in  view. 
Each  of  them  recited  that  an  order 
had  been  made  by  the  magistrate 
and  in  all  respects  substantially 
conformed  in  terms  to  the  statu- 
tory requirement,  id.,  §  214.  It 
was  not  necessary  to  go  back  of 
them. 
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The  court  charged  the  jury  that 
''a person  confined  hi  a  common 
jail  under  a  lawful  commitment  on 
a  charge  of  a  felony  before  indict- 
ment, who  escapes  from  jail  com- 
mits a  felony,  and  if  in  attempting 
to  escape,  whether  he  succeeds  or 
not,  he  kills  a  person,  that  act  is 
by  the  statute  murder  in  the  first 
degree"  and  exception  was  taken. 

Held^  That  a  common  jail  is  a 
prison  within  the  meaning  of  the 
law,  Penal  Code,  §  92,  and  as  the 
court  was  not  requested  to  charge 
further  in  that  respect,  in  view  of 
the  facts  established  by  the  evi- 
dence, and  to  which  the  charge 
related,  there  was  no  error  pre- 
sented by  the  exception  taken. 

At  the  close  of  the  evidence  on 
the  part  of  the  prosecution  and 
before  any  evidence  was  intro- 
duced on  the  part  of  the  defense  it 
was  suggested  by  the  people's 
counsel  that  the  jury  be  permitted 
to  view  the  place  where  it  was 
charged  that  the  crime  had  been 
committed.  The  court  thereupon 
ordered  the  jury  to  be  conducted 
there  under  the  charge  of  two-con- 
stables and  shown  the  place  and 
appointed  Mr.  Hazelton  for  that 
purpose.  The  jury  were  taken 
there  in  a  body,  and  returned  into 
court  and  the  trial  proceeded.  One 
of  the  attorneys  and  counsel  of 
defendant  accompanied  them. 
After  the  rendition  of  the  verdict 
the  counsel  for  defendant  moved 
to  set  it  aside  ''  upon  the  ground 
that  no  oflBcer  was  specially  sworn 
to  accompany  the  jury  to  view  the 
premises."  The  motion  was  heard 
on  affidavits  for  its  support  and  in 
opposition. 

Vol.  27— No.  22b. 


Held^  That  the  omission  to 
administer  the  oath  was  an  irreg- 
ularity merely  and  did  not  require 
or  justify  a  new  trial  unless  there 
was  some  opportunity  to  conclude 
that  defendant  was  prejudiced.  In 
Y.  C,  158,  the  statute  provide* 
for  a  view  when  in  the  opinion  of 
the  court  it  is  proper,  id.,  §  411, 
and  when  the  suggestion  was  made 
defendant's  counsel  expressly  con- 
sented to  it  and  one  of  his  attor- 
neys  and  counsel  attended  the 
jury  and  returned  with  them  into 
court,  the  trial  proceeded  and  the 
evidence  on  the  part  of  the  defense 
was  given  without  raising  any 
question  in  respect  to  the  correct- 
ness in  any  respect  of  the  view 
made  by  the  jury  or  relating  to 
their  action. 

On  the  occasion  the  attorney  of 
defendant  who  attended  the  jury 
and  one  of  the  guards  in  the  jail 
by  their  affidavits  stated  that  the 
latter  was  asked  by  one  of  the 
jurors,  while  taking  the  view,  sev- 
eral questions  regarding  the  loca- 
tion of  the  cells  in  which  the  pris- 
oners Johnson,  Caldwell  and  Fish 
were  confined  on  the  night  of  the 
murder,  also  as  to  the  location  or 
spot  where  the  body  of  John  Wal- 
ters lay  and  that  such  *' questions 
or  some  of  them  were  answered  " 
by  him.  The  affidavits  of  two 
jurors  were  that  the  jurors  asked 
some  questions  of  one  of  the  offi- 
cers of  the  jail,  that  Mr.  Hazelton 
promptly  informed  the  officer  that 
he  must  answer  no  questions  and 
said  to  the  jury  that  they  had  no 
right  to  ask  any,  and  that  this  was 
all  that  occurred  in  that  respect. 

Heldj  That  whatever  view  may 
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have  been  taken  of  the  statements 
in  the  affidavits  it  cannot  be  as- 
sumed that  the  jury  in  respect  to 
the  situation  and  locality  within 
the  jail  so  far  as  they  related  to 
the  subject  of  the  trial  were  incor- 
rect or  different  from  those  as 
represented  by  the  diagrams  and 
other  evidence  on  the  trial  else  the 
defense  would  have  taken  the  op- 
portunity, which  it  had,  to  give 
evidence  on  the  subject. 

That  the  taking  of  the  view  was 
in  some  respect  evidence,  and 
whether  defendant  was  present  or 
not  present  with  the  jury  does  not 
appear  nor  does  it  appear  that  he 
was  denied  any  right  in  that  re- 
spect. It  appears  that  he  was 
represented  by  his  attorney  and 
counsel  who  was  engaged  in  the 
defense  on  trial.  The  reasons, 
therefore,  which  founded  the 
ground  for  a  new  trial  in  People 
V.  Palmer,  43  Hun,  397,  have  no 
necessary  application  here. 

New  trial  denied  and  judgment 
affirmed. 

Opinion  by  Bradley,  J,;  Smithy 
P.J.y  Barker,  and  Haight,  JJ.^ 
concur. 


BONA  FIDE  PURCHASER. 
WILL. 

N.  Y.  Supreme  Court.    General 
Term.     Fifth  Dept. 

In  re  application  of  the  city  of 
Rochester,  etc.,  William  HamU- 
ton,  applt.j  V.  George  A.  Smith, 
exr.,  respt. 

Decided  Dec,  1887. 

When  tliere  is  no  specific  lien  for  the  pay- 
ment of  debts  created  by  the  terms  of  a 
will  the  statutory  lien  upon  deeedent*s 


real  estate  continues  only  for  three  years 
from  the  time  of  granting  letters,  and  a 
bona  fide  purchaser  may  after  that  time 
take  title  relieved  from  the  charge  for 
the  payment  of  debts.  An  assignee  for 
the  benefit  of  creditors  is  not  such  pur- 
chaser. 
Testator  shortly  before  his  decease  made  a 
will  in  which  he  provided  :  *'  1.  After  all 
my  just  debts  are  paid  and  discharged,  I 
give  and  bequeath  to  my  wife  Emily  C. 
one  equal  one-third  of  the  personal  prop- 
erty  of  which  I  may  die  seized,  and  the 
use  or  income  from  one-third  of  my  real 
estate  during  her  natural  life.  2.  The 
residue  and  remainder  of  all  my  real  and 
personal  property  of  every  name  and  na- 
ture I  give,  devise  and  bequeath  to  my 
son  Qeorge  R.,"  etc.,  and  then  gives  to 
George  R.,  as  executor  or  trustee,  "  Full 
power  and  authority  to  sell,  oonvey, 
transfer,  mortgage  or  lease  any  of  the 
property  *  •  *  and  to  invest  the  pro- 
ceeds in  such  manner  as  to  him  may 
seem  most  judicious."  Held,  That  in 
view  of  the  fact  that  at  the  time  of  mak- 
ing the  will  and  of  the  decease  of  testa- 
tor the  amount  of  his  personal  property 
was  greatly  inadequate  to  pay  his  debts, 
it  must  be  assumed  that  he  appreciated 
the  situation,  and  had  in  view  the  pur- 
pose to  give  and  devise  only  what  re- 
mained after  payment  of  his  debts,  and 
intended  to  make  by  his  will  his  debts  a 
charge  on  his  real  estate. 

Appeal  from  order  of  Special 
Term  denying  motion  to  confirm 
referee's  report,  and  directing  pay- 
ment to  George  R.  Smith  as  exec- 
utor of  moneys  arising  from  an 
award  hereinafter  mentioned. 

Hiram  Smith  up  to  the  time  of 
his  death  owned  mill  premises  and 
property  situated  on  Henry  creek, 
and  in  1878  he  with  other  mill- 
owners  commenced  actions  to  re- 
strain the  city  of  Rochester  from 
taking  water  from  those  lakes  of 
which  such  creek  was  the  outlet, 
and  his  right  to  relief  was  finally 
established.     92  N.  Y.,   463.     He 
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died  May  14, 1883,  leaving  bis  will, 
which  was  made  April  10,  and  ad- 
mitted to  probate  and  record  May 
19,  1883,  by  which  he  nominated 
his  son  George  R.  Smith  executor, 
to  whom  letters  were  issued  on 
the  last  mentioned  day.  The  will 
'Contained  the  following  provis- 
ions :  "First :  After  all  my  just 
and  lawful  debts  are  paid  and  dis- 
charged, I  give  and  bequeath  unto 
my  wife,  Emily  C.  Smith,  one 
•equal  one-third  of  my  personal 
property  of  which  I  may  die  seized, 
and  the  use  or  income  from  one- 
third  of  my  real  estate  during  the 
term  of  her  natural  life.  Second. 
'The  residue  and  remainder  of  all 
my  real  and  personal  property  of 
-every  name  and  nature  I  give,  de- 
vise and  bequeath  unto  my  son, 
Oeorge  R.  Smith,  in  manner  fol- 
lowing :  One  equal  one-half  of  the 
same  to  him,  his  heirs  and  assigns 
absolutely,  the  other  equal  one- 
half  to  him  in  trust  for  the  benefit 
and  maintenance  of  my  daughter, 
Emma  C.  Smith."  The  will  con- 
tains further  provisions  in  respect 
to  the  trust,  and  then  gives  to 
Oeorge,  as  executor  or  trustee, 
■*'Full  power  and  authority  to  sell, 
transfer  and  convey,  mortgage  or 
lease  any  of  the  property  *  *  * 
and  to  invest  the  same  or  the  pro- 
ceeds of  the  same  in  such  manner 
as  to  him  may  seem  most  judi- 
cious," and  bequeaths  to  him  "the 
right  and  privilege  to  continue  the 
business  now  engaged  in  by  me  or 
in  which  I  may  be  engaged  at  the 
time  of  my  death,  in  my  name  or 
otherwise,  and  for  such  time  after 
my  death  as  he  may  desire."  Tes- 
tator was  engaged  in  the  opera- 


tion of  the  mills  upon  the  premises 
before  referred  to.  In  Nov.,  1883, 
Emily  0.  and  Emma  C.  Smith  by 
deed  conveyed  to  George  all  their 
interest  in  such  premises,  water 
privileges,  etc.,  appurtenant  and 
released  him  from  all  claims 
against  him  as  such  executor  and 
trustee.  He  accepted  such  con- 
veyances subject  to  all  incum- 
biances  on  the  premises  and  as- 
sumed and  agreed  to  pay  all  in- 
cumbrances on  certain  other  prem- 
ises by  him  conveyed  to  them  and 
undertook  to  pay  all  the  indebted- 
ness against  the  estate  of  the  tes- 
tator. 

Early  in  1884  proceedings  pur- 
suant to  statute  providing  for  it 
were  instituted  by  the  city  of 
Rochester  to  acquire  the  right  to 
take  water  from  those  lakes.  Com  - 
missioners  were  appointed,  and 
in  June,  1886,  filed  their  report, 
which  awarded  to  George  R.  Smith 
and  Emily  C.  Smith  as  the  owners 
of  the  mill  property  $21,000.  The 
report  was  confirmed.  In  March, 
1884,  George  assigned  all  his  inter- 
est in  this  money  to  be  awarded 
in  the  proceeding  to  William  Ham- 
ilton to  secure  the  payment  of  the 
amount  then  due  and  which  should 
become  due  for  future  advances 
to  the  latter  from  George.  Fur- 
ther advances  were  made  and 
George  became  indebted  to  Ham- 
ilton to  the  amount  of  $12,000  and 
upward,  and  in  Dec,  18S4,  George 
Smith  made  to  Hamilton  a  general 
assignment  for  the  benefit  of  cred- 
itors. At  the  time  of  the  death  of 
testator  his  debts  over  and  above 
the  incumbrances  on  his  real  estate 
amounted  to  upward  of  $30,000,  of 
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which  $23,000  unsecured  liability 
remains  unpaid,  and  there  is  no 
personal  property  of  the  decedent 
applicable  to  the  payment  of  any 
of  them.  The  award  is  the  only 
fund  or  property  from  which  they 
can  be  paid  except  he  left  other 
real  estate,  but  it  is  not  chargeable 
with  debts  until  after  this  personal 
property  is  exhausted.  It  seems 
the  mill  premises  at  the  time  of 
testator's  death  were  and  remain 
considerably  incumbered.  Hamil- 
ton appeals  from  the  order  direct- 
ing the  payment  to  the  executor 
of  the  fund  produced  by  the  award. 
The  contest  is  between  Hamilton 
as  such  special  and  general  assignee 
of  George  R.  Smith  and  the  cred- 
itors of  the  estate  represented  by 
the  executor  of  the  will  of  Hiram 
Smith,  deceased. 

Theodore  Bacon,  for  applt. 

J.  A.  Stull,  for  respt. 

Held,  That  when  there  is  no 
specific  lien  for  the  payment  of 
debts  created  by  the  terms  of  a 
will  the  statutory  lien  continues 
for  three  years  from  the  time  of 
granting  letters,  and  unless  within 
that  time  the  proceeding  provided 
for  is  taken  the  power  of  the  sur- 
rogate to  direct  sale  of  real  estate 
and  application  of  the  proceeds 
ceases  and  a  bona  fide  purchaser 
may  take  title  relieved  from  the 
charge  for  the  payment  of  debts. 
Code  Civ.  Pro.,  §  2750.  But  after 
that  time  the  creditor  may  bring 
an  action  against  the  heirs  and 
devisee  or  legatees  to  charge  them 
as  such  or  the  property  which  came 
to  them  from  the  decedent.  Id., 
§§  1844,  1852,  1853;  32  Hun,  46.  It 
would  seem  to  follow  in  that  view 


before  it  can  be  held  that  Hamil- 
ton had  the  unqualified  title  to  the 
fund  in  question  it  must  be  deter- 
mined that  he  has  the  situation  of 
a  purchaser  in  good  faith  for  value,, 
which  is  not  found  by  the  referee,, 
and  we  are  not  able  to  determine 
upon  the  papers  before  us  that  he 
is  such. 

That  the  testator  intended  by 
his  will  to  make  his  debts  a  charge 
upon  his  real  estate.  The  reasons 
for  this  conclusion  are  found  in 
the  terms  of  the  will  itself,  aided 
by  other  circumstances  which  are 
deemed  suflBcient  to  have  fur- 
nished occasion  for  the  purpose  on 
his  part  to  do  so.  The  amount  of 
his  debts  evidently  was  large  at 
the  time  he  made  his  will,  and  at 
the  time  of  his  death,  which  was 
shortly  after,  his  personal  estate 
was  greatly  inadequate  for  the 
purpose.  It  must  be  assumed 
that  he  appreciated  the  situation,, 
and  had  in  view  the  purpose  to 
give  and  devise  only  what  re- 
mained after  deducting  the 
amount  requisite  to  pay  them,  as 
in  the  outset  he  by  the  will  pro- 
vided that  after  payment  of  his 
debts  his  wife  should  take  one- 
third  the  pei^sonal  estate  and  the 
use  of  one-third  of  the  real  prop- 
erty, and  that  the  residue  and  re- 
mainder of  his  estate  real  and  per- 
sonal should  then  go  as  there  di- 
rected. He  in  this  manner  blended 
the  disposition  of  his  real  and  per- 
sonal estate  and  seemingly  made 
the  entire  devises  and  bequests  sub- 
ject  to  the  payment  of  his  debts  and 
embracing  only  what  remained  af- 
ter they  were  paid.  This  is  some- 
thing more  than  a  mere  direction  to 
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pay  them.  We  think  the  words  in 
the  will  in  question  are  entitled  to 
no  less  significance  by  way  of  con- 
struction than  they  would  have  if 
they  were  in  the  residuary  clause. 
But  it  is  not  intended  to  be  under- 
stood that  general  words  of  a  like 
character  in  the  opening  para- 
graph of  a  will  may  in  all  cases 
necessarily  have  the  effect  to  make 
debts  of  the  testator  a  charge  by 
it  upon  real  estate.  The  great  ex- 
cess of  debts  over  personal  estate 
of  the  testator  is  a  circumstance 
entitled  to  some  consideration  in 
giving  effect  to  the  provision  re- 
ferred to.  While  the  power  of 
sale  is  not  in  terms  significant  in 
that  direction,  it  is  consistent  with 
the  purpose  that  the  debts  should 
so  far  as  necessary  be  a  chai-ge 
upon  the  realty,  and  to  enable  the 
•executor  to  pay  them  from  the 
proceeds  of  sale.  68  N.  Y.,  335; 
84  id.,  95. 

Order  affirmed. 

Opinion  by  Bradley^  J.;  Barker 
and  Haighty  JJ.y  concur. 


TENANTS  IN  COMMON. 
VERSION. 


CON- 


N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Lineas    Le    Barren,    respt.j    v. 
Samuel  Babcock  et  al.,  applts. 

Decided  Dec.,  1887. 

Where  one  tenant  in  common  of  real  estate 
enters  upon  such  real  estate  and  culti- 
vates the  land  and  raises  a  crop  thereon 
the  crop  so  raised  belongs  to  him,  and  he 
can  maintain  an  action  for  conversion 
against  a  co-tenant  who  enters  upon  the 
land  so  cultivated  and  carries  off  the  crop 
so  raised. 

But  the  grass  which  grows  upon  such  lands 


is  governed  by  a  different  rule;  like  trees 
growing  thereon  it  is  in  some  respect  the 
natural  product  of  the  lands  and  is  a  part 
of  the  realty,  and  the  mere  act  of  mow. 
ing  such  grass  is  not  sufficient,  without 
evidence  of  ouster  of  the  co-tenants,  to 
g^ve  the  person  who  shall  cut  the  same 
title  as  against  his  co-tenants  to  the  grass 
so  cut,  and  he  cannot  maintain  an  action 
against  a  co-tenant  for  entering  upon  the 
premises  and  drawing  off  the  grass  or 
hay  so  cut. 

Appeal  from  judgment  entered 
no  verdict,  and  from  order  denying 
motion  on  a  case  and  exceptions 
for  a  new  trial. 

This  action  is  for  the  alleged 
taking  and  carrying  off  and  con- 
verting to  their  own  use  by  de- 
fendants of  a  quantity  of  hay  and 
oats. 

It  appears  that  in  1882  one  Le 
Barren  died  intestate,  seized  of  a 
farm,  and  leaving  his  surviving 
eleven  children,  one  of  whom  was 
plaintiff,  and  another  the  wife  of 
defendant,  House.  In  1885  plain- 
tiflE  cultivated  a  piece  of  land  on 
the  farm  and  sowed  oats,  and 
when  they  matured  cut  them,  and 
while  they  were  lying  on  the 
ground  defendant- House,  with  the 
assistance  of  others  raked  up  and 
drew  them  away;  and  plaintiff 
mowed  some  of  the  grass  growing 
in  the  meadows  on  the  farm,  and 
was  proceeding  to  cure  and  gather 
the  hay  so  cut,  when  defendant 
House  went  into  the  field  and  drew 
some  of  it  away.  This  was  all 
done  without  the  consent  of  plain- 
tiff, who  charges  that  all  the  de- 
fendants participated  in  the  act  of 
taking  and  removing  the  property. 
Defendant  House  in  what  he  did 
acted  on  authority  derived  from 
his  wife. 
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Morris  cfc  Lambert^  for  applts. 

W.  S.  Thrasher^  for  respt. 

Held^  That  it  does  not  appear 
that  there  had  been  any  ouster  by 
plaintiff  of  the  heirs  of  the  ances- 
tor or  that  he  assumed  to  occupy 
the  premises  in  exclusion  of  them; 
it  must  be  assumed  that  all  of 
them  were  at  liberty  and  free  to 
go  upon  the  farm  and  occupy  the 
premises  jointly  with  plaintiff  and 
he  was  not  liable  to  them  for  the 
use  and  occupation  had  by  him 
of  the  farm,  defendant  House, 
and  plaintiff  may  be  treated  as 
tenants  in  common  of  the  farm; 
and  the  defense  rests  on  that  rela- 
tion. Plaintiff's  right  to  recover 
rests  on  his  title.  He  was  lawfully 
in  possession,  and  had  the  right 
to  cultivate  the  ground,  sow  and 
harvest  the  oats.  They  were  the 
product  of  his  own  labor  right- 
fully performed;  in  doing  this  he 
was  in  no  respect  the  bailiff  of  his 
co-tenants.  The  product  was  his, 
and  his  right  of  action  against 
those  who  took  It  away  is  sup- 
ported.    21  Am.,  296. 

The  trial  court  held  and  charged 
the  jury  to  the  effect  that  when 
plaintiff  entered  upon  the  portion 
of  the  meadow  on  which  he  cut 
the  grass  he  took  possession  of 
that  part  of  the  premises  and  by 
force  of  it  acquired  the  title  to  the 
grass  which  he  cut,  that  he  had 
the  right  to  protect  such  posses- 
sion and  the  title  he  derived  to  the 
grass  mowed  there  by  him. 

Held,  That  this  proposition  is  a 
legal  assumption  that  this  was  an 
ouster  of  the  co-tenants  from  that 
portion  of  the  farm  and  that  the 
possession  of  plaintiff  became  ad- 


verse to  them,  but  for  the  pur- 
poses of  this  case  defendant  House 
must  be  treated  as  a  tenant  in 
common  of  the  grass  or  hay  in 
question,  as  growing  grass,  like 
trees,  is  part  of  the  realty  until 
severed,  and  unlike  other  farm 
crops  it  is  in  some  sense  a  self  sup- 
porting production  and  the  hay 
therefore  not  the  product  of  the 
labor  of  plaintiff,  and  he  acquired 
no  right  of  property  by  the  mere  act 
of  severing  it  trom  the  land.  The 
trial  court  was  in  error  in  holding 
that  plaintiff  by  means  of  taking 
possession  of  the  ground  upon, 
which  it  stood  and  severing  it  from 
the  land  acquired  a  title  in  exclu- 
sion of  defendant. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Bradley,  J.;  Bar- 
ker, J.y  concurs;  Smithy  P.J,,  not 
voting. 


RAILROADS.     FENCES. 

N.  Y.  Supreme  Court.    General. 
Term.    TmRD  Dept. 

John  D.  Graham,  respt.,  v. 
President,  etc.,  of  the  D.  &  H.  C. 
Co.,  applt. 

Decided  Nov.,  1887. 

Defendant's  railroad  ran  through  a  rocky 
cut,  one  side  of  which  bounded  plaintifTs 
pasture  lot.  Defendant  never  erected  a 
fence  along  the  cut.  PlaintiiFs  horse, 
being  in  said  lot,  fell  into  the  cat  and 
was  killed.  Held,  That  defendant  was 
liable,  having  neglected  the  statutory 
duty  to  maintain  a  fence,  prescribed  by 
§  8,  Chap.  282,  Laws  of  1854. 

The  action  was  in  form  for  negligence. 
Hdd,  That  the  action  could  be  maintained 
in  this  form. 
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Action  for  negligence.  Plaintiff 
owned  and  used  as  a  pasture  a  lot 
adjoining  defendant's  railroad. 
There  was  a  deep  rock  cut  through 
which  the  railroad  passed  along 
part  of  the  lot.  Defendant  did  not 
erect  or  maintain  a  fence  on  the 
side  of  the  railroad  where  the  cut 
was.  PlaintiflE's  horse  being  in 
the  pasture  lot  fell  into  the  cut  and 
was  killed.  The  statute,  Chap. 
282,  §  8,  Laws  of  1854,  requires  a 
railroad  corporation  to  erect  and 
thereafter  maintain  fences  on  the 
sides  of  its  road  of  the  height  and 
strength  of  a  division  fence  as  re- 
quired by  law.  Plaintiff  recov- 
ered. 

E.  Young,  for  applt. 

W.  H.  Tefft,  for  respt. 

Hddy  That  defendant  was  guilty 
of  negligence  in  not  performing 
its  statutory  duty.  13  N.  Y.,  53. 
It  owed  this  duty  both  to  the  pub- 
lic and  to  the  plaintiff — to  the  pub- 
lic in  the  interest  of  the  lives  com- 
mitted to  its  care,  and  to  plaintiff 
in  order  to  protect  him  in  the  en- 
joyment of  his  land  and  stock. 
Plaintiff  had  various  remedies,  81 
K  Y.,  190;  76  id.,  294;  97 id.,  245; 
41  Huh,  80,  which  he  could  invoke. 
The  form  of  the  action  may  not 
be  material.  Negligence  was 
charged.  And  as  defendant  owed 
a  duty  to  the  public  the  law  im- 
putes negligence  upon  the  failure 
to  perform  a  statutory  duty. 

Defendant  relies  upon  a  provis- 
ion of  the  statute  above  cited, 
which  says  that  so  long  as  such 
fences  shall  not  be  made  and  when 
not  in  good  repair  the  corporation 
shall  not  be  liable  for  damages 
which  shall  be  done  by  the  agents 


or  engines  of  the  corporation  to 
any  cattle,  horses,  etc.  Defendant 
insists  that  it  is  liable  only  for 
damages  done  by  its  agents  or  en- 
gines and  cites  99  N.  Y.,  25,  but  in 
that  case  the  plaintiff  was  not  the 
owner  or  occupier  of  the  adjoining 
land.  Cases  are  also  cited  that 
where  the  remedy  is  a  statutory 
one  and  a  new  right  is  given,  and 
specific  relief  is  prescribed  for  a 
violation  of  that  right,  the  remedy 
is  confined  to  that  which  the  stat- 
ute gives.  Here  no  new  remedy 
is  given,  but  perhaps  a  new  duty 
is  enjoined.  This  duty  is  for  the 
benefit  of  the  public  as  well  as  for 
the  owner.  Violation  of  a  public 
statute  is  legal  negligence.  46 
Hun,  567 ;  2  Keyes,  154,  162.  It 
is  not  clear,  however,  that  the 
statute  imposes  a  new  duty.  The 
legislature  conferred  the  right  to 
construct  and  operate  the  railroad 
and  therewith  enacted  the  statute 
in  question  to  impose  a  duty  regu- 
lating the  right.  The  right  and 
duty  go  together. 

Judgment  affirmed. 

Opinion  by  Landon,  J.,  Parker 
and  Pottery  JJ.,  concur. 


REFERENCE. 

N.  Y.  Superior  Court. 
Term. 


Generai. 


Charles  Robinson,  respt.,  v.  The 
N.  Y.,  L.  E.  &  W.  RR.  Co.,  applt. 

Decided  Dec.  12,  1887. 

It  sufficiently  appearing  herein  from  the 
pleadings  and  the  bill  of  particulars  that 
the  examination  of  a  long  account  would 
be  directly  inyolved  in  the  trial,  and  it 


528 


NEW  YORK  WEEKLY  DIGEST. 


alBO  appearing  from  the  record  that  no 
difficult  questions  of  law  were  presented 
Held,  A  proper  case  for  a  reference  of  the 
whole  issues,  including  those  made  by 
the  counterclaims. 

Appeal  from  order  of  reference. 

The  complaint  alleged  the  exe- 
cution of  a  contract,  whereby  de- 
fendant agreed  to  hold  plaintiff 
harmless  from  all  claims,  demands 
and  suits  which  might  be  brought 
against  him  on  account  of  certain 
transactions  therein  alleged,  and 
that  defendant  would  indemnify 
and  reimburse  him  (plaintiff)  for 
all  expenses  he  might  be  put  to,  or 
compelled  to  pay,  on  account  of 
the    transfer   of    certain    stocks 
therein  referred  to,  or  claim  of 
ownership  thereto ;    that,   subse- 
quent to  the  execution  of  such 
-agreement,  certains  actions  were 
brought  against  plaintiff  on  ac- 
count of  the  ownership   of  said 
stock,  and  that  plaintiff  requested 
defendant  to  assume  the  defense 
of  said  actions,  but  that  defendant 
authorized  and  requested  plaintiff 
to  defend  such  actions,  and  agreed 
to  assume  the  expenses  of  such 
defense ;  and  that  plaintiff  paid 
for  the  expenses  of  such  defense 
the  sum  of  $13,177.70,  for  which 
he  asks  judgment.      In  response 
to  a  demand  of  defendant,  plaintiff 
served  a  bill  of  particulars  of  his 
claim,  showing  twenty- four  items 
of  money  paid  by  him  from  May 
19,  1878,  to  March  8,  1882.     The 
-answer  put  in  issue  the  employ- 
ment by  plaintiff  of  attorneys  and 
counsel  to  defend  such  suits,  and 
the  payments  made  by  him.    De- 
fendant claimed  that  §  974  of  the 
Code  requires  that  the  counter- 


claims  set  up  in  the  answer  must 
be  tried  either  before  the  court  or 
by  a  jury.  The  first  counterclaim 
alleged  that  the  agreement  set  up 
in  the  complaint  was  obtained  by 
fraud,  and  asks  judgment  that  it 
be  canceled,  etc.  The  second  coun- 
terclaim realleged  the  ground  for 
the  relief  asked  for  in  the  first 
counterclaim,  and  demands  judg- 
ment therefor  for  sixty  thousand 
dollars. 

Abbett  &  Fuller^  and  H.  Schmiit^ 
for  applt. 

Burnett  &  Whitney ^^  for  respt. 

Held,  That  plaintiff  to  recover 
the  amount  demanded  will  have 
to  prove  each  item  set  up  in  his 
bill  of  particulars,  and  also  that 
the  same  was  paid  in  the  defense 
of  the  suits  mentioned  in  the  agree- 
ments; that  the  case  of  Welsh  v. 
Darragh,  52  N.  Y.,  592,  is  suffi- 
cient authority  for  an  order  refer- 
ring all  the  issues  in  this  case. 
The  fact  that  an  examination  of 
an  account  will  be  involved  in  the 
trial  of  the  issues  is  apparent 
from  the  pleadings  and  the  bill  of 
particulars.  It  is  not  necessary 
that  the  fact  that  an  examination 
of  a  long  account  is  involved 
should  be  shown  in  any  particular 
manner;  where  it  does  so  appear, 
either  by  the  pleadings  or  by  affi- 
davit, the  court  may  refer. 

The  case  of  Camp  v.  IngersoU, 
86  N.  Y.,  334,  is  not  in  conflict 
with  this  decision.  The  record 
shows  no  difficult  questions  of  law. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Ingraham,  J.;  Sedg- 
wicky  Ch.  J.J  and  Freedmany  J., 
concur. 
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TRUSTS.   PARTITION.    COSTS. 

*N.  Y.  Court  op  Appeam. 

Moore  et  al.,  applts.^  v.  Appleby, 
respt. 

Decided  Jan.  17,  1888. 

Ab  action  of  partition  was  brought  by  a 
trustee  under  a  will  in  which  the  remain- 
dermen were  not  made  parties.  Held, 
That  the  remaindermen  were  not  con- 
cluded by  the  judgment. 

One  who  contracts  to  purchase  the  prop- 
erty from  the  purchaser  at  the  sale  there- 
imder  should  not  be  compelled  to  com- 
plete his  purchase  and  is  entitled  to  re- 
ooTer  back  the  amount  paid  thereon. 

.In  an  action  to  recover  back  the  money  so 
paid  an  extra  allowance  should  be  based 
on  the  amount  paid,  and  not  on  the 
▼alue  of  the  property. 

AfOrming  S.  C,  22  W.  Dig.,  6. 

This  action  was  brought  to  re- 
cover back  a  sum  of  money,  paid 
on  a  contract  for  the  purchase  of 
certain  real  estate.  The  title 
oflPered  to  plaintiflP  came  to  de- 
fendant through  the  will  of  T. 
under  proceedings  in  partition  in- 
stituted by  a  trustee  under  said 
will.  It  appeared  that  certain 
parties  entitled  to  the  property  in 
remainder  were  not  made  parties, 
and  that  the  estate  in  trust  was 
mainly  for  the  benefit  of  the 
cestui  que  trust 

A.  H.  Wagner,  for  applts. 

William  Mitchell^  for  respt. 

Held^  That  as  to  the  remainder- 
men, the  maxim  *'  res  inter  alios 
acta  nemene  dicibit "  applies,  and 
the  court  below  properly  held  that 
they  would  not  be  concluded  by 
the  partition  judgment,  43  Hun, 
368,  the  purchaser  therefore  should 
not  be  required  to  complete  his 
purchase,  as  there  was  left  a 
reasonable  chance  that  the  person 

Vol.  27- No.  28. 


so  interested  might  raise  a  ques- 
tion against  his  title,  45  N.  Y., 
248  ;  77  id.,  618  ;  73  id.,  366,  and 
he  was  entitled  to  recover  back 
the  money  paid  in  anticipation  of 
performance  by  defendant  of  the 
contract  to  convey. 

Also  held ;  That  plaintiff  was 
entitled  to  an  extra  allowance  on 
the  amount  paid  by  him  and  in- 
terest and  his  expenses  in  investi- 
gating the  title,  Code  §  8253, 
Subd.,  2  ;  that  being  the  only  ob- 
ject of  the  action  the  value  of  the 
subject  matter  incidentally  in- 
volved by  the  nature  of  the  con- 
troversy was  not  material. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Danforth^  J.  All 
concur. 


GIFT.    EVIDENCE. 

N.  Y.  SuPREiO!  Court.    General 
Term.    Fifth  Dept. 

In  re  settlement  of  accounts  of 
Hiram  W.  Babcock  et  al.,  admrs. 

Decided  Dec,  1887. 

A  policy  of  life  insurance  may  be  trans- 
ferred by  gift,  though  not  witnessed  by 
any  written  transfer,  by  an  unqualified 
delivery  thereof  to  the  donee  with  the 
intent  to  vest  the  absolute  title. 

In  a  proceeding  before  the  Surrogate's 
Court  for  the  final  settlement  of  the  ac- 
counts of  the  administrators  an  adminis- 
trator is  a  competent  witness  to  give  evi- 
dence of  personal  transactions  between 
him  and  his  intestate  to  show  the  admin- 
istrators are  not  chargeable  with  alleged 
assets  with  which  contesting  creditors 
are  attempting  to  surcharge  their- ac- 
counts. 

Appeal  by  TiflFt,  Weller  &  Co., 
creditors  of  the  decedent,  fromde- 
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cree  of  the  Surrogate's  Court  of 
Cayuga  County. 

Thomas  Dunn,  Jr.,  obtained  a 
policy  of  insurance  on  his  life  of 
date  of  July  10,  1885,  payable  to 
his  estate   or  assigns.    He   died 
Sept.  26, 1885.    His  mother,  Catha- 
rine Dunn,  claimed  that  she  had 
title  to  the  policy  by  transfer  from 
him  to  her  on  July  20,  1885,  pre- 
sented proofs  of  his  death  and  her 
claim.    The  money  was  paid  by 
the  company  and  deposited  in  a 
bank  to  await  the  determination 
of  the  claim  to  the  fund  in  conflict. 
The  decree  of  the  surrogate  is  to 
the  effect  that  the  policy  was  given 
by  the  son  to  his  mother;  that  she 
was  the  owner  of  it  and  entitled 
to  its  proceeds,  and  that  the  ad- 
ministrators were  not  chargeable 
with  them.      The  creditors,   the 
firm  of  Tifft,  Weller&  Co.,  and  no 
others,  appeal.    Catharine  Dunn 
was  a  party  to  the  proceeding. 
Charles  M.  Baker,  for  applts. 
George  Underwood^  for  admrs., 
iiespts. 

James  Lyotij  for  respt.  Catha- 
rine Dunn. 

Held,  That  the  evidence  was  suf- 
ficient to.  support  the  conclusion 
of  the  surrogate  that  the  policy 
was  by  delivery  transferred  to 
Catharine  Dunn  as  an  absolute 
gift,  and  received  by  her  as  such. 
No  written  transfer  was  necessary, 
but  the  unqualified  delivery  of  the 
policy  to  her  for  the  purpose  of 
vesting  title  in  her  was  sufficient 
to  produce  that  result.  68  N.  Y., 
625. 

Thomas  Dunn  was  called  and 
examined  as  a  witness  on  the  part 
of  the  administrators   and  gave 


evidence  of  conversations  bad  by 
him  and  Mrs.  Dunn  with  tl\p  de- 
cedent, to  which  objection  was 
taken  that  it  was  incompetent 
within  §  829,  Code  Civ.  Pro. 

Held^  That  this  objection  was 
not  well  taken.  The  witness  was 
one  of  the  administrators,  and 
the  evidence  was  taken  in  behalf 
of  the  administrators,  not  against 
them,  and  was  offered  as  tending 
to  prove  that  they  were  not 
chargeable  with  the  proceeds  of 
the  policy,  and  was  competent. 
92  N.  Y.,  240;  103  id.,  374.  We 
are  not  prepared  to  hold  that  the 
creditors  of  the  decedent  have  the 
relation  of  persons  deriving  title 
through  or  under  him  within  the 
meaning  of  the  statute  so  as  to 
enable  them  to  raise  the  objection 
as  against  evidence  offered  in  be- 
half of  the  administrators,  but 
give  no  opinion  on  that  question. 

Decree  of  Surn^ate's  Court  af- 
firmed, with  costs  payable  out  of 
the  estate. 

Opinion  by  Bradley,  J.;  Smith, 
P.J.,  Barker  and  Hatght,  JJ., 
concur. 


CONSTITUTIONAL  LAW. 
TAXES. 

N.  Y.  Court  of  Appsals. 

Ensign  et  al.,  applts.,  v.  Barse 
et  al.,  respts. 

Decided  Nov.  29,  1887. 

Chapter  d87,  Laws  of  1S88,  in  reUtioa  to 
tax  deeds  in  Chantanqoa  and  Cattarangitf 
CountieB,  is  not  unoonstitutiona]. 

It  does  not  make  the  tax  deed  condnsiTe 
evidence  of  a  complete  title,  bat  leaves 
the  owner  foU  right  to  assail  the  pro- 
ceedings in  any  jurisdictional  respect 

An  omission  of  the  dollar  mark  in  the  tax 
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roll  and  warrant  is  not  a  jorifldictional 
defect;  neithisr  is  a  failure  of  the  assess- 
ors to  sign  the  roll  when  the  certificate 
is  signed. 
There  is  no  provision  of  law  requiring  the 
number  of  the  road  district  or  date  of 
the  commissioners  warrant  to  be  stated 
in  the  assessment  roll  in  the  assessment 
of  a  highway  tax. 

This  action  was  brought  to  re- 
cover possession  of  certain  lands 
being  the  south  156  acres  of  lot 
No.  1,  Section  No.  6,  Township 
No.  1  in  the  fourth  range  of  the 
Holland  Land  Company's  survey, 
situated  in  the  county  of  Catta* 
raugus.  It  appeared  that  the 
lauds  in  question  had  been  sold  by 
the  comptroller  in  1843  and  by  the 
county  treasurer  in  1852.  Various 
defects  in  the  proceedings  are  dis- 
closed, which  the  plaintiff  claimed 
invalidated  the  resulting  convey- 
ances. 

Chapter  287,  Laws  of  1882,  pro- 
vides that  where  15  years  have 
elapsed  after  a  conveyance  by  a 
comptroller  or  county  treasurer  of 
land  in  Chatauqua  or  Cattaraugus 
County,  belonging  to  non-resident 
owners,  and  such  owners  have 
not  entered  actual  possession  of 
the  same  and  made  permanent 
improvements  the  deed  or  convey- 
ance should  be  ''conclusive"  evi- 
dence that ''  the  sale  and  all  pro- 
ceedings prior  thereto,  from  and 
Vicluding  the  assessment  of  the 
land,  and  all  notices  heretofore  or 
hereafter  required  by  law  to  be 
given  previous  to  the  expiration 
of  the  time  allowed  by  law  to  re- 
4eem^  were  regular  and  were  regu- 
larly given,  published  and  served 
according  to  the  provisions  of  all 
laws  requiring  and  directing  th^ 


same  or  in  any  manner  relating 
thereto."  This  act  is  entitled  '*  an 
act  to  amend  Chap.  229,  Laws  of 
1879,  entitled  '  An  act  in  reference 
to  the  collection  of  taxes  in  the 
county  of  Chautauqua  and  Catta- 
raugus' and  the  acts  amendatory 
thereof  and  supplementary  there- 
to." It  amends  §  32,  of  the  Act 
of  1879,  by  making  the  deeds  of 
the  comptroller,  county  judge,  and 
treasurer,  presumptive  evidence 
of  regularity  in  all  cases,  and 
conclusive  evidence  of  regularity 
in  some.  It  is  claimed  that 
more  than  one  subject  is  embraced 
in  the  act,  and  so  it  violates  §  16, 
Art.  3  of  the  Constitution. 

William  F.  Cogswell  and  E.  D. 
Northrupy  for  applts. 

John  G.  Hail  and  D.  H.  BoUes, 
for  respts. 

Hddj  Untenable  ;  that  the  one 
subject  of  the  bill  is  the  collection 
of  taxes  in  the  two  counties 
named.  That  fairly  covers  the 
entire  system  of  collection.  The 
sale  of  the  lands  enforces  the  col- 
lection. The  deeds  give  effect 
and  vitality  to  the  sale,  and  their 
force  as  evidence  and  as  muni- 
ments of  title,  is  a  natural  and 
essential  element  of  the  system. 
99  N.  Y.,  688.  The  act  of  1882 
contains  contains  nothing  which 
one  reading  the  title  might  not 
reasonably  and  naturally  expect 
to  find  in  the  statute  as  within  its 
scope.    94  N.  Y.,  605. 

Also  held^That  the  Act  of  1882, 
does  not  make  the  tax  deed  con- 
clusive evidence  of  a  complete 
title,  but  leaves  open  to  the  owner 
full  right  to  assail  the  proceedings 
in  any  jurisdictional  respect. 
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The  sale  of  1852  was  made  for 
the  county  and  highway  tax  of 
1849.  It  is  objected  that  the 
amount  of  the  tax  is  not  expressed 
in  doUains  and  cents.  This  objec- 
tion was  founded  upon  the  absence 
of  the  dollar  mark  in  the  state- 
ment in  the  tax  roll  and  warrant 
of  the  amount  of  the  tax. 

Held,  That  this  was  not  a  juris- 
dictional defect.  14  Abb.  N.  C, 
878;  96  N.  Y.,  670. 

It  was  also  objected  that  the 
assessors  did  not  sign  the  roll. 
The  statute  then  in  force,  1  R.  S. 
Pt.  1,  Chap.  1 3,  Tit.  2,  Art.  2,  §  26, 
required  that  the  assessors  should 
sign  the  assessment  roll,  and 
attach  a  specified  certificate  x^hich 
they  should  also  sign.  In  the 
present  case  the  certificate  was 
signed  but  the  roll  was  not.  The 
certificate  referred  to  and  identi- 
fied the  roll  and  was  attached  to 
it.  It  spoke  of  it  as  the  **  above 
assessment  roll,"  and  as  having 
been  the  work  of  the  assessors. 

Heldy  That  this  was  not  a  juris- 
dictional defect,  or  beyond  the 
reach  of  the  Act  of  1882. 

That  part  of  the  certificate 
which  relates  to  the  mode  of 
valuation  contains  the  words 
*' solvent  creditor"  instead  of 
*^  solvent  debtor." 

Held,  That  this  defect  was  not 
jurisdictional. 

It  was  also  claimed  that  the 
sale  was  invalid  because  the  as- 
sessor's certificate  from  its  date 
indicated  that  it  was  made  Aug. 
4,  1849. 

Heldy  That  this  was  a  defect  in 
the  nature  of  an  irregularity. 

It  was  also  held  that  the  assess- 


ment was  void  because  no  number 
of  the  roll,  district  or  date  of  the 
commissioner's  warrant  was  given. 

Hddy  That  there  is  no  provis- 
ion of  law  which  requires  these 
details  to  appear  on  the  assess- 
ment roll. 

It  is  also  objected  that  the  notice 
of  the  tax  sale  was  required  by 
the  Act  of  1850,  then  in  force,  to 
be  delivered  to  the  printer  for 
publication  on  or  before  Sept.  1, 
1852.  It  was  dated  Sept.  15,  1852. 
The  day  of  sale  was  the  first  Tues- 
day in  December.  The  notice  of 
sale  was  published  once  each  week 
for  the  prescribed  ten  weeks. 

Heldy  That  the  defect  was  not 
jurisdictional  or  beyond  the 
remedy  of  the  Act  of  1882. 

It  was  claimed  that  under  §  1 
of  the  Act  of  1836,  which  provides 
that  "real  property  of  non-resi- 
dent owners  improved  or  occupied 
by  a  servant  or  agent  shall  be  sub- 
ject to  an  assessment  of  highway 
labor,  and  at  the  same  rate  as  the 
real  property  resident  owners." 
The  land  in  question  was  not 
assessible  for  highway  purposes. 

Heldy  Untenable ;  that  this  pro- 
vision was  simply  to  provide  that 
the  lands  of  non-residents  occupied 
or  iniproved  by  them,  their  agents 
or  servants,  should  be  assessed  in 
the  same  manner  as  resident  lands, 
and  to  leave  lands  of  non-residents 
not  so  occupied  or  improved  to  be 
assessed  as  provided  for  by  the 
former  statutes. 

The  sale  of  1852  was  made  when 
the  Act  of  1850  (Chap.  298),  was 
in  force ;  that  act  repeals  certain 
provisions  of  the  Revised  Statutes, 
but  with  the  previse  that  such  re- 
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peal  should  affect  ^^any  tax  levied 
or  assessed  prior  to  the  year  1849, 
Bor  any  proceeding  for  the  collec- 
tion thereof  by  a  sale  of  the  lands 
taxed  or  otherwise."  Before  the 
passage  of  the  Act  of  1860,  the 
lands  here  in  question  had  been 
returned  to  the  comptroller  as 
non-resident  land  upon  which  the 
taxes  remained  uncollected. 

Hdd,  That  the  Act  of  1850,  did 
not  affect  taxes  assessed  prior  to 
1849,  but  simply  changed  the 
future  and  prospective  course  of 
such  proceedings,  and  a  sale  under 
such  act  was  valid. 

Whitney  v.  Thomas,  28  N.  Y., 
581,  distinguished. 

Judgment  of  Oeneral  Term,  af- 
fim^ing  on  verdict  for  defendant, 
aflSrmed. 

Opinion  by  Finch,  J.  All  com- 
cur. 


ATTORNEYS.     RESTITUTION. 

N.  Y.  Court  op  Appeals. 

Forstman,  respt,  v.  Schiilting, 
exrx..  Smith,  applt 

Decided  Jan.  17, 1888. 

Where  a  party  or  his  attomej,  through 
•id  of  the  coort,  have  come  into  possee- 
tion  of  property  er  money  during  a  liti- 
gation which  subsequent  proceedings 
show  was  wrongfnUy  acquired  or  un- 
justly retained,  they  may  be  compelled  to 
restore  it  by  order  and  attachment,  even 
though  it  was  receiTed  by  the  attorney 
as  costs. 

Jn  the  above  entitled  action  de- 
fendant obtained  an  order  at 
Special  Term  awarding  certain 
costs  against  plaintiff*  which  were 
paid.  Upon  appeal  the  General 
Term  reversed  so  much  of  the 
order  as  awarded  costs,  in  .excess 


of  those  allowed  upon  a  motion, 
and  ordered  the  defendant  to  repay 
such  excess  within  five  days  after 
service  of  its  order.  S.,  defend- 
ant's attorney,  upon  being  served 
as  required  promised  at  various 
times  to  repay  the  costs,  but  hav- 
ing failed  to  do  so  an  application 
was  made  to  the  General  Term  to 
compel  such  payment.  It  made 
an  order  requiring  S.  to  make  res- 
titution of  such  costs,  unless  the 
same  should  be  paid  within  twenty 
days  by  defendant,  or  unless  S. 
should  make  and  file  an  affidavit 
that  said  costs  had  been  paid  over 
by  him  to  his  client.  S.  did  not 
avail  himself  of  the  terms  ex- 
tended and  appealed  to  this  court 
from  the  order. 

Nathaniel  C.  Moakj  for  applt. 

Mathew  Hale,  for  respt. 

Held,  That  the  order  was  prop- 
erly made  and  should  be  enforced; 
that  courts  may  exercise  summary 
jurisdiction  over  the  conduct  of 
parties  and  attorneys  in  actions 
pending  before  them  and  may  en- 
force obedience  to  orders  and  di- 
rections made  in  the  interest  of 
fair  dealing  and  honesty  to  protect 
the  rights  of  all  parties  or  persons 
affected  by  the  litigation.  Both 
parties  and  attorneys  who  through 
the  aid  of  the  court  have  come 
into  possession  of  property  or 
money  during  a  litigation,  which 
subsequent  proceedings  in  the  ac- 
tion show  was  either  wrongfully 
acquired  or  unjustly  retained,  may 
be  compelled  to  restore  it  to  the 
rightful  owner  by  order  and  at- 
tachment to  enforce  such  restora* 
tion.  14  Abb.  Pr.  N.  S.,  249;  16 
id.,  86;  55  N.  Y.,  641. 
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Langley  v.  Warner,  3  N.  Y.,  327, 
distinguished. 

Also  held,  That  the  fact  that  the 
money  received  by  S.  was  received 
as  costs  does  not  help  him  as  its 
wrongful  acquisition  and  reten- 
tion authorized  the  court  to  order 
its  restoration. 

Order  of  General  Term  affirmed. 

Opinion  by  Bvger,  Ch.  J.  All 
concur. 


MASTER  AND  SERVANT. 
SERVICES. 

N.  Y.    Court   op   Appeals. 

Fuchs,  respt.y  v.  Eoemer,  applt. 

Decided  Dec.  18,  1887. 

An  employee  who  has  been  disoharged 
without  fault  on  hia  part  but  is  read/  at 
an  times  to  perform  on  his  part,  is  not 
bound  CO  accept  employment  of  a  kind 
different  from  that  he  had  undertaken. 

AfBrmiAgS.  C,  22  W.  Dig.,  148. 

This  action  was  brought  to  re- 
cover damages  for  breach  of  con- 
tract of  hiring.  On  Feb.  9,  1884, 
defendant  engaged  plaintiff  ^^for 
his  business  in  essential  oils  and 
essences  for  one  year,  from  Feb. 
6,  1884,  for  the  yearly  wages  of 
$1,800,  in  weekly  wages  of  $87.50. 
Plaintiff  served  under  that  agree- 
ment until  July  6,  1884,  when  de- 
fendant closed  up  his  business  and 
for  that  reason  discharged  plain- 
tiff, who  nevertheless  reported 
daily  to  defendant  and  also  sought 
employment  elsewhere.  Defend- 
ant offered  to  employ  him  in  mak- 
ing and  selling  fancy  boxes,  this 
he  declined  but  in  fact  earned 
$15  in  other  ways.  The  court 
charged  that  it  was  plaintiff's 
duty  to  use  reasonable  diligence  in 


procuring  another  place  of  the 
same  kind,  in  order  to  relieve  the 
defendant  as  much  as  possible 
from  the  loss  consequent  upon  his 
breach  of  contract  but  that  he  was 
not  bound  to  act^pt  occupation  of 
another  kind.  This  qualification 
was  excepted  to. 

John  D.  AhrenSy  for  applt. 

Charge  L.  Simonson,  for  resptQ. 

Held,  That  the  exception  was 
not  available ;  that  plaintiff  having 
been  ready  during  the  entire  year 
to  perform  his  agreement,  cooM 
not  be  required  to  enter  upon  a 
new  business  or  one  different  to 
the  one  that  he  had  undertaken. 
2  Den.,  609. 

Judgment  of  Qeneral  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Danforth,  J.  All 
concur. 


TRESPASS.     IJCENSE. 

N.  Y.  COUKT  OF  Appeaia. 

Wheelock,  respt.,   v.    Noonao,, 
applt. 

Decided  Jan.  17^  1888. 

One  who  would  jiuti^  under  a  license  or 
permiflnon  must  faring  his  aols  under  the 
tenne  of  the  license;  he  exceeds  them  at 
hisperlL  Covrts  of  Eqnily  will  intarf eve 
under  peculiar  circumstancee  where  a 
trespass  is  a  continuing  one  and  a  muHi- 
plioily  of  suits  at  law  are  involved  in  the 
legal 


Defendant,  a  stranger  to  plain- 
tiff, obtained  from  him  a  license 
to  place  upon  his  unoccupied  Ipto 
in  the  upper  part  of  New  York 
City  a  few  rocks  for  a  short  time, 
defendant  assuring  him  that  hd 
would  remove  them  in  the  spring. 
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Nothing  was  paid  or  charged  for 
the  permission  given.  During  the 
-winter  and  in  the  absence  and 
without  the  knowledge  of  plaintiff 
the  defendant  covered  six  of  his 
lots  with  huge  quantities  of  rocks, 
some  of  them  ten  or  fifteen  feet 
loiig  and  piled  to  the  height  of 
fourteen  or  eighteen  feet.  In  the 
spring  plaintiff  ordered  defendant 
to  remove  the  rocks  and  he  prom- 
ised to  do  so,  but  has  failed  to  keep 
his  promise  although  repeated  de- 
mands have  been  made  upon  him 
to  do  so.  The  court  found  as  mat- 
ter of  law  that  the  original  per- 
mission did  not  justify  what  was 
done;  that  after  its  withdrawal  in 
the  spring  and  the  demand  for  the 
removal  of  the  rock  defendant 
was  a  trespasser,  and  the  trespass 
was  a  continuing  one  which  enti- 
tled plaintiff  to  equitable  relief. 
Judgment  was  awarded  requiring 
defendant  to  remove  the  rocks  be- 
fore March  15,  1886,  unless  for 
good  cause  shown  the  time  for 
8UGh  removal  should  be  extended 
by  the  court. 

L.  Laflin  Kellogg j  for  applt. 

Oeorge  A.  Strongy  for  respt. 

Held,  That  the  finding  of  the 
court  and  the  judgment  were  cor- 
rect. 

One  who  would  justify  under  a 
license  or  permission  must  bring 
his  acts  under  the  terms  of  the 
license.  He  exceeds  them  at  his 
peril. 

A  parol  license  founded  upon  no 
consideration  is  revocable  at  pleas- 
ure, even  though  the  licensee  may 
have  expended  money  on  the  faith 
of  it.    73N.  Y.,  579. 

Also  heldj  That  plaintiff  was  not 


bound  to  remove  the  rocks  and 
the  bringing  of  an  action  at  law 
to  recover  for  the  expenses  ib- 
curred.  2  N.  Y.,  97.  Plaintiff 
could  have  sued  at  law  for  the 
trespass  but  could  only  have  re- 
covered damages  to  date  and  for 
the  subsequent  continuance  of  the 
trespass  new  actions  would  have 
to  be  maintained.     101  N.  Y.,  98. 

While  ordinarily  Courts  of 
Equity  will  not  wield  their  power 
merely  to  redress  a  trespass,  yet 
they  will  interfere  under  peculiar 
circumstances  and  have  often  done 
so  where  the  trespass  was  a  con- 
tinuing one  and  a  multiplicity  of 
suits  at  law  was  involved  in  the 
legal  remedy.  73  N.  Y.,  679. 
Whether  the  trespass  was  such 
from  the  beginning  or  became  one 
after  a  revocation  of  the  license 
can  make  no  difference  as  it  re- 
spects the  adequacy  of  the  legiJ 
remedy.  4  M.  G.  &  S.,  236;  10  A. 
&  E.,  503;  86  N.  Y.,  128;  106  id., 
142. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  FHnchy  J.  All  con- 
cur, except  Ruger,  Ch.  J.,  not 
voting. 

GUARANTY. 
N.   Y.   Court  of  Appeals. 

Schwartz  et  al.,  applts.,  v.  Hy- 
man,  re^pt. 

Decided  Dec.  20,  1887. 

The  constiuction  of  a  guaranty  of  paymeal 
iB  largely  iDflaenced  by  its  precise  lan- 
guage yiewed  in  the  light  of  the  circam- 
stancee  attending  its  execution. 

A  letter  requesting  the  sending  to  a  thitfl 
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IMTty  of  a  line  of  samples  suitable  for 
spring  and  summer  and  stating  that  the 
writer  will  guarantee  payment  of  any 
goods  that  may  be  sold  him  is  not  a 
oontinuing  guaranty. 

This  was  an  action  upon  a  guar- 
anty addressed  to  plaintiffs,  dated 
Feb.  16,  1879.  The  guaranty 
states  that  the  partnership  be- 
tween W.  &  P.,  will  be  dissolved 
by  March  1,  1879,  and  requests 
plaintiffs  to  send  P.,  ^' a  full  line 
of  samples  of  course  suitable  for 
spring  and  summer  at  the  lowest 
figures.  And.  I  will  guarantee 
the  payment  of  any  goods  you 
may  sell  him.  Hoping  you  will 
comply  with  my  request  and  at- 
tend to  it  at  once  you  will  oblige 
your  friend."  This  guaranty  was 
signed  by  defendant.  In  accord- 
ance with  it  plaintiff  sent  a  line 
of  samples  to  P.,  and  they  subse- 
quently sold  him  goods  in  March 
and  May,  1879,  Aug.,  1880,  Feb,  and 
Oct.,  1881,  and  Feb.  and  Nov.  188S. 
All  those  goods  were  paid  for. 
Between  Aug.  9,  1888,  and  Nov. 
12,  1883,  plaintiffs  sold  and  de- 
livered to  P.,  other  goods  which 
have  not  been  paid  for  and  this 
action  was  brought  against  de- 
fendant. Plaintiffs  were  non- 
suited. 

Blumenstiel  &  Hirschy  for 
applts. 

William  N.  CoheUj  for  respt. 

Held^  No  error;  that  defendant's 
letter  did  not  constitute  a  continu- 
ing guaranty. 

The  language  of  a  guaranty  like 
the  one  in  suit  should  be  inter- 
preted with  the  view  of  reaching 
the  intention  of  the  parties  there- 
to, and  while  the  guarantor  should 


be  held  to  every  obligation,  fairly 
and  reasonably  embraced  within 
the  language  he  used,  his  lang^uage 
should  not  be  strained  beyond  its 
obvious  meaning  for  the  purpoee 
of  enlarging  his  liability.  84r 
N.  Y.,  64  ;  73  id.,  335;  93  id.,  278. 
The  construction  of  such  a  guar- 
anty must  always  be  largely  in- 
fluenced by  the  precise  language 
used,  viewed  in  the  light  of  the 
circumstances  attending  its  execu- 
tion. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant^ 
affirmed. 

Opinion  by  Earlj  J.    All  concur. 


DECEIT.    PLEADING. 

N.  T.  Common  Pleas.    Genbeal 
Term. 

James  McGlyun,  applt.^  v. 
James  M.  Seymour,  respL 

Decided  Feb.  6,  1888. 

Allegation  that  defendant,  knowinglj  and 
frandnlentlj,  sold  and  oonvfyed  to  a 
company,  property,  to  which  he  had  na 
title ;  that  the  company  believing  it 
owned  the  property  issued  stock ;  that 
plainti£F  believing  the  stock  valuable, 
bought  some;  that  it  was  intrinsicaUy 
worthless,  though  an  apparent  value  waa 
given  to  it  by  fictitions  sales,  known  as 
"wash"  sales,  at  the  mining  exchange, 
which  defendant  had  made— it  not  being 
alleged  that  any  tnmnaolaons  were  had 
with,  or  representations  made  to  plaintiff » 
other  than  as  above,  are  insufficient  to 
support  an  action  for  deceit 

Appeal  from  interlocutory  judg- 
ment entered  upon  an  order  sus- 
taining demurrer  to  complaint  as 
not  stating  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Action  for  deceit. 
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The  court  at  General  Term, 
stated  that  the  only  part  of  the 
complaint  that  requires  notice  are 
the  allegations  that  defendant, 
knowing  that  he  did  not  own  it, 
conveyed  mining  property  to  the 
company;  that  the  company,  be- 
lieving itself  to  be  the  owner  of 
the  property,  issued  certain  certifi- 
cates of  stocks;  that  plaintiff,  be- 
lieving these  certificates  to  be  val- 
uable, bought  some  of  them;  that 
the  certificates  were  intrinsically 
worthless,  though  an  apparent  but 
fictitious  value  was  given  to  them 
by  "wash"  sales  at  the  mining 
exchange,  which  defendant  had 
made. 

John  H.  Hamilton,  for  applt. 

Hawksworth  &  Rankin,  for 
respt. 

Held,  That  these  allegations  can- 
not support  an  -action  against  de- 
fendant. If  they  be  true,  defend- 
ant defrauded  the  company  by 
selling  to  it  property  to  which  he 
had  no  title,  but  he  did  not  have 
any  transactions  with  plaintiff, 
nor  did  he  mg^ke  any  representa- 
tions to  him  directly,  or  through 
the  medium  of  any  other  person 
or  of  any  document.  There  is  no 
foundation,  therefore,  for  an  ac- 
tion of  deceit.  Nor  will  the  alle- 
gation that  defendant  caused 
''wash"  sales  to  be  made  at  the 
mining  exchange  sustain  an  ac- 
tion. A  "  wash  "  sale  is  at  the 
most  an  affirmation  that  the  buyer 
is  paying  a  certain  price  for  a  cer- 
tain lot  of  stock.  It  is  not  an 
affirmation  that  the  stock  has  any 
intrinsic  value,  that  a  company 
owns  any  property  of  value,  or 
that  the  buyer  will  ever  again  bid 
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the  same  price  for  the  stock.  It 
is  made  on  account  of  persons  who 
are  anonymous.  If  a  man  buys 
stock  because  he  is  led  by  '^  wash  " 
sales  to  believe  that  he  can  make  a 
fortunate  speculation,  he  cannot 
have  an  action  of  deceit  against 
those  who  have  made  the  ''wash  " 
sales.  The  sales,  though  fictitious, 
are  not  representations  of  any  fact 
on  which  a  man  has  a  right  to 
rely.  They  are  at  most  false 
affirmations  of  an  opinion  as  to 
value.  Such  affirmations  are  not 
r^arded  as  statements  of  fact. 
^'  Wash  "  sales  are  condemned,  as 
they  ought  to  be,  because  they  are 
fictitious,  but  they  are  not  false 
representations,  made  to  the  pub- 
lic in  general,  which  give  a  right 
of  action  to  any  one  who  is  led  by 
them  to  take  an  erroneous  view  of 
market  prices  and  to  invest  unprof- 
itably  in  consequence. 

Judgment  affirmed,  with  costs. 

Opinion  per  curiam. 


EASEMENT.    LIMITATION. 
CORPORATION. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Austin  T.  Miner,  applt,,  v.  The 
N.  Y.  C.  &  H.  R.  RR.  Co.,  respts. 

Decided  Dec,  1887. 

Where  the  authority  given  by  the  statute 
to  appropriate  lands  for  a  public  use  is 
limited  by  the  statute  giving  the  power, 
the  estate  which  may  be  taken  cannot  be 
enlarged  without  compensation  to  the 
owner. 

But  when  such  statute  does  not  in  terms  so 
limit  the  use  as  to  terminate  it  with  the 
term  of  corporate  existence,  the  use  in 
the  Contemplation  of  the  statute  is  not 
necessarily  dependent  on  the  corporate 
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ezifltence  as  declared  by  the  statute,  and 
when  the  act  defined  the  use  for  which 
such  lands  should  be  taken  as  an  appro- 
priation '*for  the  use  and  accommeda- 
tion  of  such  railroad  or  its  appendages," 
this  use,  the  public  use  to  which  it  must 
be  devoted,  seems  to  be  the  only  qualifi- 
cation to  the  easement,  and  the  time  of 
the  continuance  of  the  use,  so  long  as  it 
is  so  used,  is  not  limited. 

Appeal  from  judgment  entered 
upon  decision  of  the  court  on  trial 
without  jury  dismissing  complaint. 

Action  of  ejection  brought  to 
recover  possession  of  land  occupied 
by  defendant  and  used  as  apart 
of  its  railroad  in  the  county  of 
Genesee,  and  of  that  portion  orig- 
inally taken  and  used  by  the  Ton- 
awanda  Railroad  Co.,  which  was 
created  by  Laws  of  1832,  Chap. 
241.  The  act  provided  that  the 
company  should  continue  to  be  a 
body  corporate  for  the  term  of 
fifty  years;  that  it  should  have 
the  right  to  construct  and  during 
its  existence  to  maintain  and  con- 
tinue a  railroad  from  the  village 
of  Rochester  to  Attica;  that  in 
case  the  corporation  should  not  be 
able  to  acquire  the  title  to  the 
lands  through  which  the  railroad 
should  be  laid  by  purchase  or  vol- 
untary assignment  it  should  be 
lawful  for  it  to  appropriate  so 
much  of  such  lands  as  might  be 
necessary  to  its  own  use  for  the 
purposes  contemplated  by  the  act, 
in  the  manner  provided  ;  and  that 
the  damages  were  to  be  assessed 
by  appraisers  appointed  by  the 
vice  chancellor  of  the  eighth  cir- 
cuit; that  the  appraisers  should 
assess  the  damages  which  each  in- 
dividual owner  would  maintain  by 
the  **  appropriation  of  his  land  for 


the  use  or  accommodation  of  such 
railroad  or  its  appendages,"  and 
in  assessing  such  damages  the  ap- 
praisers should  take  into  account 
the  benefit  which  would  accrue  to 
such  owner  by  means  of  the  pas- 
sage of  the  railroad  through  his 
lands;  that  on  payment  of  the 
damages,  etc.,  the  corporation 
should  *' immediately  become  en- 
titled to  the  use  of  the  said  lands 
for  the  purposes  aforesaid;"  that 
if  the  legislature  should  at  the  ex- 
piration of  ten  and  within  fifteen 
years  reimburse  the  company,  etc., 
the  '^railroad  with  all  its  fixtures 
and  appurtenances  shall  vest  in 
and  become  the  property  of  the 
people  of  the  State;"  and  that  the 
legislature  might  ^^at  any  time 
alter,  modify  or  repeal "  the  act. 
The  land  in  question  was  appro- 
priated by  proceedings  ad  invitem 
under  the  act,  and  the  railroad 
was  constructed  and  operated  by 
the  company,  and  afterward  pur- 
suant to  the  provisions  of  Chap. 
236,  Laws  of  1850,  authorizing  it, 
the  Tonawanda  RR.  Co.  and  the 
Attica  &  Buffalo  RR.  Co.,  were 
consolidated  or  amalgamated  into 
a  single  corporation  known  as  the 
Buffalo  &  Rochester  RR.  Co.  and 
pursuant  to  Chap.  76,  Laws  of 
1853,  this  and  other  companies 
were  consolidated  into  a  single  cor- 
poration which  took  the  name  of 
the  N.  Y.  C.  RR.  Co.  and  in  Sept., 
1869,  this  company  and  the  H.  R. 
RR.  Co.  wore  consolidated  into 
one  corporation  having  the  name 
of  the  N.  Y.  C.  &  H,  R.  RR.  Co., 
pursuant  to  Chap.  917,  Laws  of 
1869,  and  the  latter  company  has 
since  that  time  operated  the  rial- 
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road  embracing  that  portion  upon 
the  land  [in  question.  The  act  of 
under  which  the  first  consolidation 
was  had  provided  that  all  and 
singular  the  rights  and  interests  of 
the  corporations  in  and  to  every 
species  of  property  shall  be  deemed 
to  be  transferred  to  and  vested  in 
the  new  corporation;  and  that  it 
should  hold  and  enjoy  the  same 
together  with  the  right  of  way  and 
all  other  rights  of  property  in  the 
same  manner  and  to  the  same  ex- 
tent as  if  the  two  corporations  had 
continued  to  retain  the  title  and 
transact  the  business  of  corpora- 
tions; and  that  title  and  real  es- 
tate acquired  by  either  of  them 
shall  not  be  deemed  to  revert  or 
be  impaired  by  means  of  anything 
contained  in  the  act,  Laws  of  1850, 
Chap.  235,  §  4,  and  such  were  sub- 
stantially the  provisions  and  effect 
of  the  statutes  under  which  the 
following  consolidations'  referred 
to  were  had.  The  question  pre- 
sented relates  to  the  estate  in  the 
land  appropriated  by  the  Tona- 
wanda  Company  by  the  proceed- 
ings under  the  provisions  of  its 
charter  and  whether  that  estate 
was  limited  to  a  term  of  fifty 
years. 

L.  N.  Bangs f  for  applt. 

Oeo,  C.  Oreen,  forrespt. 

Held,  That  it  must  be  conceded 
that  the  use  provided  for  was  lim- 
ited by  the  statute  to  the  purposes 
of  a  railroad;  and  if  the  use  for 
which  authority  was  given  to  ap- 
propriate the  land  to  such  purpose 
was  limited  by  the  statute  delegat- 
ing the  power  to  any  definite  term 
it  cannot  lawfully  be  held  by  force 
of  such  appropriation  for  greater 


than  such  period  of  time.  The 
estate  which  may  be  taken  for 
public  use  cannot  be  enlarged 
without  compensation  to  the 
owner.  So  if  the  use  which  the 
company  had  authority  to  take 
through  the  power  delegated  to  it 
was  an  estate  for  fifty  years  only, 
the  legislature  was  powerless  to 
enlarge  it  or  to  vest  in  the  com- 
pany any  power  to  appropriate  for 
its  use  any  greater  estate  without 
additional  compensation.  Const., 
Art.  1,  §6. 

That  the  act  does  not  in  terms 
so  limit  the  use  as  to  terminate  it 
with  the  fifty  years  following  the 
time  of  the  incorporation  of  the 
company  and  the  conclusion  to 
that  effect  can  result  only  from 
inference  arising  from  the  fact 
that  the  continued  existence  of 
the  corporation  by  force  of  the 
statute  is  only  fifty  years.  The 
use  in  the  contemplation  of  the 
statute  was  not  necessarily  de- 
pendent on  the  corporate  existence 
of  the  company  declared  by  it,  but, 
as  may  have  been  seen,  the  use 
might  be  continued  beyond  that 
time  by  the  extended  corporate 
life  of  the  company  or  by  a  suc- 
cessor in  interest.  The  act  defined 
the  use  for  which  the  land  should 
be  taken  as  an  appropriation  '*  for 
the  use  and  accommodation  of 
such  railroad  or  its  appendages." 
This  use,  the  public  use,  to  which 
it  must  be  devoted,  seems  to  be 
the  only  qualification  of  the  ease- 
ment which  the  company  was  au- 
thorized to  take.  The  only,  pur- 
pose for  which  the  power  dele- 
gated could  be  conferred  was  a 
public  use  and  to  effectuate  that 
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purpose  the  land  was  taken  and 
used.  This  use  is  defined  and  lim- 
ited to  this  public  purpose,  and 
not  to  any  time  otherwise,  thereby 
thus  limiting  the  use.  It  appears 
more  in  harmony  with  the  legisla- 
tive intent,  and  such  we  think  is  the 
reasonable  construction  of  the  act, 
that  the  use,  which  authority  was 
given  to  appropriate,  was  that 
requisite  for  the  purposes  of  the 
railroad,  and  was  limited  only  to 
that  defined,  and  to  continue  so 
long  as  it  should  be  devoted  to 
that  purpose.  The  fact  that  the 
designated  period  of  corporate 
existence  of  the  company  was 
fifty  years,  did  not  render  in  incap- 
able of  taking  an  estate  greater 
than  one  for  that  number  of  years. 
12  N.  Y.,  121. 

Judgment  affirmed. 

Opinion  by  Bradley ,  J.;  Smithy 
P.J.J  and  Barker y  J.,  concur. 


NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Young,  respt.,  v.  The  N.  Y.,  L. 
E.  i&  W.  RR.  Co.,  applt. 

Decided  Dec.  6,  1887. 

Plaintiflf  attempted  to  cross  defendant's 
tracks  on  foot.  He  passed  between  the 
two  parts  of  a  train  that  was  separated, 
looked  to  the  west  and  stepped  on  the 
track  in  front  of  an  engine  coming  from 
the  east  and  was  injured.  Held,  That  he 
was  g^ty  of  contributozy  negligence  in 
not  looking  in  the  other  direction. 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 
by  plaintiff  at  one  of  defendant's 
crossings  in  the  city  of  Bingham - 
ton.  The  defendant's  road  which 
had  two  tracks  through  said  city 


running  east  and  west  was  inter- 
sected by  Oak  street  running  north 
and  south.  The  south  track  was 
used  for  trains  bound  east,  and  the 
north  for  those  bound  west. 
There  was  a  space  between  the 
tracks  of  about  seven  feet.  Plain- 
was  injured  Aug.  24,  1881,  at  6:15 
p.  m.  At  the  time  a  freight  train 
was  standing  on  the  south  track 
headed  east.  This  train  had  been 
cut  in  two  at  Oak  street,  leaving 
a  space  of  about  twenty  feet  for 
the  passage  on  the  street  of  people 
and  teams.  Plaintiff  going  north 
in  the  center  of  the  street  passed 
through  this  space  and  just  as  he 
stepped  upon  the  north  track  was 
hit  by  one  of  defendant's  engines 
going  west  and  badly  injured. 
Plaintiff  at  the  time  was  in  pos- 
session of  all  his  faculties,  on 
foot,  entirely  and  unincumbered. 
There  was  a  great  preponderance 
of  evidence  that  he  could  have 
seen  the  train  for  at  least  one-third 
of  a  mile  before  it  reached  Oak 
street,  while  he  was  passing  over 
a  space  of  about  sixty  feet  until  he 
came  within  about  fifteen  feet  of 
the  south  track.  Plaintiff  testi- 
fied that  he  looked  while  passing 
over  that  space  and  did  not  and 
could  not  see  the  approaching 
train.  The  north  track  was 
straight  for  at  least  one-half  a  mile 
toward  the  east  and  the  instant 
plaintiff  got  upon  the  middle  of  the 
space  between  the  two  tracks,  he 
could  have  seen  a  train  approach- 
ing from  the  east  for  that  distance. 
He  was  walking  very  rapidly,  was 
perfectly  familiar  with  the  loca- 
tion and  the  use  ordinarily  made 
of   the   two    tracks,    and    as   he 
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crossed  the  opening  between  the 
cars  of  the  freight  train  he  looked 
to  the  west^  and  heedlessly  stepped 
in  front  of  the  engine  coming  from 
the  east. 

O.  W.  Chapman,  for  applt. 

S.  C.  Millardy  for  respt. 

Held,  That  plaintiff  being  in  a 
place  of  some  peril  should  have 
taken  some  care  to  protect  him- 
self; that  having  failed  to  take  an 
observation,  the  moment  he 
crossed  the  south  track  so  as  to  see 
whether  he  could  cross  the  north 
track  with  safety,  and  for  not 
doing  so  he  is  chargeable  with 
contributory  negligence,  which 
bars  his  recovery.  75  N.  Y.,  580; 
106  id.,  869;  L.  R.,  11  Q.  B.  Div., 
218;  49  L.  T.  R.,  N.  L.,  739. 

It  appeared  that  at  the  time  of 
the  accident  there  was  a  brakeman 
on  the  south  track  in  or  near  the 
opening  of  the  two  parts  of  the 
standing  freight  train  whose  duty 
it  was  to  connect  the  two  parts  of 
said  train  when  he  should  be  sig- 
naled to  do  so.  Defendant's  evi- 
dence showed  that  the  brakeman 
warned  plaintiff  and  attempted  to 
stop  him.  The  evidence  on  the 
part  of  the  plaintiff  tended  to  show 
that  the  brakeman  said  nothing 
and  made  no  sign  to  him.  It  did 
not  appear  that  plaintiff  knew  he 
was  a  brakeman  or  understood 
that  he  was  standing  there  to 
warn  travelers  on  the  street,  or 
that  he  owed  him  any  duty  what- 
ever. 

Held,  That  the  presence  of  the 
brakeman  did  not  excuse  plaintiff 
from  looking  out  for  his  own 
safety. 

Judgment  of  General  Term,  af- 


firming judgment  on  verdict  for 
plaintiff  reversed  and  new  trial 
granted. 

Opinion  by  Earl,  J.  All  con- 
cur, except  Danforth,  J.,  dissent- 
ing. 


COLLATERAL    INHERITANCE 
TAX. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

In  re  appeal  from  assessment  of 
the  tax  imposed  by  Chap.  488, 
Laws  of  1885,  against  the  legatees 
of  and  under  the  last  Will  and 
Testament  of  William  Cager,  de- 
ceased. 

Decided  Dec,  18*87. 

Where  an  estate  is  devised  and  bequeathed 
to  one  for  life  with  power  to  impair  or 
diminish  it  during  her  lifetime,  an  assess- 
ment made  under  the  collateral  inherit- 
ance law  upon  the  interest  of  those  enti- 
tled to  what  may  remain,  cannot  be  im- 
posed during  the  existence  of  the  life  es- 
tate. 

Testator  died  in  1886,  and  the  order  impos- 
ing the  tax  was  made  in  Aug.,  1887.  The 
Act  of  1887,  which  took  effect  in  June, 
excepted  the  estate  devised  or  bequeathed 
to  an  adopted  daughter,  and  repealed  the 
Act  of  1885.  Heldy  That  the  estate  was 
not  taxable. 

Appeal  from  order  of  Surrogate's 
Court  affirming  the  assessment  of 
a  tax. 

The  testator,  Wm.  Cager,  died 
May  30,  1886.  In  the  first  clause 
of  his  will  he  devised  and  be- 
queathed all  his  estate,  real  and 
personal,  to  his  wife,  "to  be  used 
and  enjoyed  at  her  disposal  during 
the  term  of  her  natural  life."  In 
the  second  clause,  to  his  adopted 
daughter  the  use  of  one  third  of 
his  estate  during  her  life,  ^*  that 
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may  remain  at  the  decease  of  my 
wife."  ''The  remaining  two- 
thirds"  of  the  estate,  at  the  de- 
cease of  his  wife,  to  the  heirs  of 
said  daughter,  also  the  said  one- 
third  devised  to  her  for  life,  after 
her  death. 

The  surrogate,  pursuant  to 
Chap.  483,  Laws  of  1885,  appointed 
an  appraiser  to  determine  the  tax 
that  should  be  paid  upon  the  lega- 
cies and  collateral  inheritance,  who 
made  and  filed  his  report,  which 
was  confirmed  by  the  Surrogate's 
Court.  The  order  assessing  the 
tax  was  made  on  the  12th  day  of 
Aug.,  1887.  Chapter  713,  Laws  of 
1887,  amending  Chap.  483',  Laws 
of  1885,  went  iilto  effect  June  25, 
1887,  and  exempted  from  the  pro- 
visions of  the  original  act  children 
adopted  in  conformity  with  the 
statutes,  etc.,  and  repealed  all  acts 
or  parts  of  acts  inconsistent  there- 
with. 

A.  P.  RicK  for  applt. 

R.  L.  Drummondj  Dist.  Atty., 
for  the  county. 

Held.That  the  amendatory  Act  of 
1887  was  applicable  and  that,  there- 
fore, the  assessment  imposed  upon 
the  life  estate  of  the  adopted 
daughter  was  unauthorized. 

A  majority  of  the  court  (Smith, 
P.J.,  Barker  and  Bradley,  J  J.) 
were  also  of  the  opinion  that  the 
testator  gave  to  his  wife  more  than 
a  life  estate  in  the  property,  both 
real  and  personal,  under  the  first 
clause  of  the  will,  and  that  the 
same  may  be  something  less  than 
the  absolute  ownership  or  uncon- 
ditional power  of  making  disposi- 
tion of  the  same;  that  the  devisees 
and    legatees    mentioned    in    the 


second  and  third  clauses  of  the 
will  were  given  so  much  of  the 
estate  of  the  testator  as  remained 
undisposed  of  and  unused  by  the 
widow  during  her  lifetime.  That 
in  disposing  of  the  question  pre- 
sented by  this  appeal  it  was  unnec- 
essary to  determine  the  nature  and 
character  of  the  limitations,  if  any 
which  may  be  imposed  on  the 
widow  in  the  use  and  enjoyment 
of  the  corpus  of  the  estate,  as  the 
right  to  impair  and  diminish  the 
same  for  any  purpose  whatever 
renders  the  assessment  under  the 
act  premature  during  her  lifetime. 
Haighty  J.,  contra. 

Order  reversed. 

Opinion  by  Haight,  J.;  Smith; 
P.J.f  Barker  and  Bradley,  JJ., 
concur. 


NEGOTIABLE  PAPER. 
TYSHIP. 


SURE- 


N.  Y.  Court  of   Appeals. 

Powers,  respt,  v.  Silberstein, 
impPd.,  applt. 

Decided  Jan.  17,  1888. 

Mere  indulgenoe  by  a  oreditor  of  the  prin- 
cipal debtor  will  not  discharge  the  surety ; 
there  must  be  an  agreement  for  an  exten- 
sion without  the  surety's  consent  on  a 
valid  consideration  which  precludes  the 
creditor  meanwhile  from  enforcing  the 
debt. 

Where  there  is  a  conflict  of  eTidence  as  to 
whether  such  an  agreement  was  made 
the  question  should  be  submitted  to  the 
jury. 

This  was  an  action  upon  a  prom- 
issory note  the  consideration  of 
which  was  a  loan  of  $1,500  made 
by  plaintiff  to  the  firm  of  J.  &  B. 
One  of  the  inducements  upon 
which  the  loan  was  made  was  that 
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J.  &  B.  should  take  into  their  em- 
ploy the  son  of  plaintiff,  the  loan 
was  in  fact  continued  from  the 
maturity  of  the  note  in  April,  1881 
to  the  time  of  the  failure  of  J.  & 
B.  early  in  1884,  on  payment  by  J. 
&  B.  of  the  annual  interest,  and 
that  no  demand  of  payment  of  the 
principal  was  made  either  of  the 
makers  or  indorser  until  at  or 
about  the  time  of  the  failure  of 
the  firm  and  during  this  whole 
period  plaintiff^s  son  was  contin- 
ued in  its  employment.  The  trial 
judge  refused  to  submit  to  the 
jury  the  question  whether  there 
was  an  agreement  between  plain- 
tiff and  J.  &  B.,  the  makers  of  the 
note,  made  after  its  maturity 
without  the  consent  of  the  indorser 
to  extend  the  time  of  payment; 
there  was  evidence  which  tended 
to  sustain  this  defense. 

Jno.  Hallock  Drake,  for  applt. 

Chus.  Blandy,  for  respt. 

Held,  That  the  ruling  was  erro- 
neous; that  the  question  of  exten- 
sion should  have  been  submitted 
to  the  jury. 

Mere  indulgence  by  a  creditor  of 
the  principal  debtor  will  not  dis- 
charge the  surety.  There  must  be 
an  agreement  for  an  extension 
made  without  the  consent  of  the 
surety  upon  a  valid  consideration, 
which  precludes  the  creditor  mean- 
while from  enforcing  the  debt 
against  the  principal  thereby 
changing  the  position  of  the 
surety.    37  N.  Y.,  604. 

Also  held,  That  the  burden  of 
proving  an  extension  was  upon 
defendant,  but  it  could  be  proved 
by  circumstances,  and  the  acts  and 
conduct  of  the  parties  were  admis- 


sible to  interpret  the  language  if 
that  was  in  any  degree  doubtful 
or  obscure. 

In  case  of  conflict  or  when  dif- 
ferent inferences  might  be  drawn 
from  the  evidence  the  question  on 
which  side  the  evidence  preponder- 
ates is  for  the  jury  exclusively, 
subject  to  the  power  of  the  court 
to  set  aside  the  verdict  and  sub- 
mit the  question  to  a  new  jury. 
105  N.  Y.,  179. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  re- 
versed, and  new  trial  granted. 

Opinion  by  Andrews,  J.  All 
concur. 


AGENCY. 

N.  Y.  Court  of  Appeals. 

Bickford,  respt.,  v.  Menier  et 
al.,  applts. 

Decided  Dec.  13,  1887. 

One  who  is  sent  by  foreign  principals  to 
found  and  carry  on  a  branch  of  their 
business  in  this  country  without  special 
instructions  and  without  a  power  of  at- 
torney, and  who  carries  on  business  in 
his  own  name  is  not  authorized  to  borrow 
money  for  his  principals. 

A  power  in  an  agent  to  borrow  money  on 
behalf  of  his  principals  must  be  practi- 
cally indispensable  to  the  execution  of 
the  duties  really  delegated  in  order  to 
justify  its  inference  from  the  employ- 
ment. 

Reversing  8.  C,  22  W.  Dig.,  118. 

This  action  was  brought  to  re- 
cover money  loaned  by  plaintiff  to 
one  B.,  her  brother,  who  was 
agent  of  defendants.  It  appeared 
that  B.,  had  been  employed  by  de- 
fendants, who  resided  in  Paris,  to 
establish  an  agency  for  the  sale  of 
their  goods,  in  the  city  of  New 
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York.  He  testified  that  he  came 
to  the  city  of  New  York  for  that 
purpose  in  1872  and  continued  in 
business  there  for  defendants  until 
1882.  During  that  time  he  made 
returns  and  received  goods  from 
defendants'  London  house.  He 
brought  no  power  of  attorney 
with  him.  He  opened  a  bank  ac- 
count in  his  own  name  and  also 
carried  on  the  business  in  his  own 
name,  and  received  from  defend- 
ants a  salary.  From  time  to  time 
he  borrowed  money  from  his  sis- 
ter. At  the  time  of  making  these 
loans,  B.,  did  not  represent  that 
he  was  authorized  to  borrow  for 
the  defendants  and  no  note  or 
memorandum  was  given  by  him 
to  plaintiff  at  the  time  of  the 
loans. 

S.  P.  Nash,  for  applts. 

John  B.  Pannes,  for  respt. 

Held,  That  B.  was  not  author- 
ized to  borrow  money  for  the  de- 
fendants; that  the  evidence  does 
not  disclose  any  facts  indicating 
an  intention  on  the  part  of  the  de- 
fendants to  vest  B.  with  authority 
to  borrow  money  in  their  names 
for  the  purposes  of  the  business  in 
which  he  was  employed.  13 
N.  Y.,  632;  34  id.,  30. 

No  acts  of  an  agent  can  be  re- 
sorted to,. to  establish  a  power  not 
within  the  terms  of  his  commis- 
sion, except  those  that  were 
brought  to  the  knowledge  of  his 
principals,  and  are  approved  and 
acquiesced  in  by  them.  73  N.  Y., 
10. 

B.'s  duties  were  analagous  to 
to  those  of  a  factor  and  such  an 
agent  has  no  authority  to  borrow 
money  in  the  name  of  his  princi- 


pal. 1  Pars.  Cent's.,  42  Note  E., 
1  Chitty's  Cont's  11  Am.  Ed.,  893; 
8  Wend.,  294;  7  M.  &  W.,  695. 

Also  held;  That  sufficient 
ground  is  not  afforded  for  the  in- 
ference of  a  power  to  borrow 
money  by  B.,  for  defendants,  by 
the  fact  that  the  loan  proposed 
was  convenient  or  advantageous, 
or  more  effectual  in  the  transac- 
tion of  the  business  provided  for. 
Such  a  power  must  be  practically 
indispensable  to  the  execution  of 
the  duties  really  delegated,  in 
order  to  justify  its  inference  from 
the  original  employment.  64 
Barb.,  145. 

Judgment  of  General  Term, 
affirming  judgment  on  verdict  for 
plaintiff,  reversed,  and  new  trial 
granted. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


COUNTERCLAIM.    PLEAD- 
ING.    DEMURRER. 

N.  Y.  Supreme  Coubt.    General 
Term.    Fifth  Dept. 

Samuel    K.    Green,    re^t.,    v. 
William  A.  Parsons,  applt. 

Decided  Jan.,  1888. 

That  the  cause  of  action  alleged  in  the  com- 
plaint is  a  tort  is  no  obstacle  to  aetting  up 
a  counterclaim  in  the  answer  if  it  have 
the  requisites  provided  in  §501,  snbd.  1, 
Code  Civ.  Pro.,  but  it  must  be  alleged 
that  the  matter  set  out  as  counterclaim 
arose  out  of  the  transaction  which  is  the 
foundation  of  plaintifTs  claim  or  that  it 
is  connected  with  the  subject  of  it.  If 
it  does  not  contain  such  allegations  the 
pleading  will  be  held  insufficient  on  de- 
murrer although  it  might  be  treated  as 
sufficient  for  the  purposes  of  a  trial. 

Appeal  from  interlocutory  judg- 
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ment  entered  on  order  of  Monroe 
Speqial  Term  sustaining  demurrer 
to  the  portion  of  the  answer  al- 
leged as  a  countercMm. 

The  complaint  alleged  a  cause 
of  action  in  fraud  for  inducing 
plaintiff  to  purchase  an  interest  in 
the  **  United  Chemical  Company/' 
advancing  money  and  enlai^ng 
the  business.  The  answer  after 
putting  in  issue  the  material  alle- 
gations of  the  complaint  adds  as 
''a  second  answer  and  defense  and 
for  a  counterclaim  "  that  he  was 
the  sole  owner  and  in  possession 
of  the  stock  of  the  United  Chem- 
icaJ  Co.  that  plaintiff  proposed  to 
and  did  purchase  an  interest  in  the 
company  which  was  sold  by  de- 
fendant to  him  in  consideration  of 
his  undertaking  that  he  had  the 
requisite  ability  to  do  so  and  would 
take  charge  of  and  faithfully  and 
diligently  manage  the  business^ 
for  whi(di  he  was  to  receive  a  com- 
pensation. The  ability  of  plain- 
tiff and  the  performance  of  his 
promise  in  other  respects  is  nega- 
tived by  the  allegations  of  the  an- 
swer and  damages  are  alleged  and 
demanded  by  defendant  as  a  con- 
sequence. 

Plaintiff  interposed  a  demurrer 
on  the  ground,  1.  That  the  coun- 
terclaim was  not  alleged  as  exist- 
ing at  the  time  of  commencement 
of  the  action;  2.  That  it  does  not 
appear  to  be  a  cause  of  action  aris- 
ing out  of  the  transaction  set 
forth  in  the  complaint  or  to  be 
connected  with  the  subject  of  the 
action;  3.  That  it  does  not  state 
facts  sufScient  to  constitute  a 
cause  of  action  in  favor  of  defend- 
ant against  plaintiff. 

Vol.  27— No.  28b. 


iS.  E.  Filkins^  for  applt. 

Daniel  N.  Salisbury y  for  respt. 

Held,  That  the  first  and  last 
grounds  of  demurrer  require  no 
consideration,  that  the  question 
arises  whether  the  matter  alleged 
comes  within  the  statute  defining 
a  counterclaim,  which  may  be  a 
cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the 
plaintiff's  claim  or  connected  with 
the  subject  of  the  action.  Code 
Civ.  Pro.,  §  601,  Subd.  1.  The 
fact  therefore  that  the  cause  of 
action  alleged  in  the  complaint  is 
tort  is  not  any  obstacle  to  setting 
up  a  counterclaim  in  the  answer 
if  it  have  the  requisites  of  that 
provision  of  the  statute,  which 
only  requires  that  it  arise  out  of 
the  transaction  which  is  the  f oun^ 
dation  of  the  plaintiff's  action  or 
is  connected  with  the  subject  of 
it.  9a  N.  Y.,  562.  There  is  no 
allegation  in  this  count  of  the  an- 
swer to  the  effect  that  the  matter 
alleged  as  a  counterclaim  either 
arises  out  of  the  transaction  al- 
leged in  the  complaint  or  that  it 
was  connected  with  the  subject  of 
the  action.  Although  it  might 
for  the  purposes  of  a  trial  be 
treated  as  sufficient,  or  if  not, 
amended  as  a  matter  of  course, 
yet  upon  demurrer  the  pleading 
must  be  tested  solely  by  its  allega- 
tions and  none  will  be  implied  to 
give  it  effect,  and  for  that  purpose 
each  count  must  rest  upon  its  al- 
legations, only,  for  support  and 
cannot  depend  upon  another  with- 
out distinct  reference  to  them. 

Judgment  afiSrmed,  with  leave 
to  defendant  to  amend  his  answer 
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within  twenty  days  on  payment  of 
costs. 

Opinion  by  Bradley,  J,;  Barker, 
P.J.y  and  Haightj  J.,  concur. 


APPEAL. 

N.  Y.  Court  op  Appeals. 

The  People  ex  rel.  Breslin, 
respt.y  V.  Lawrence,  applt. 

Decided  Jan.  17,  1888. 

A  jiistioe  of  the  Sapreme  Court  U  not  a 
party  aggriered,  nor  doea  he  rei^eeent 
those  who  may  be  aggrieved  bo  ae  to 
entitle  him  to  appeal  from  an  order  of 
General  Term  rerersing  hia  order  and 
diaoharging  a  prisoner. 

See  8.  O.,  36  W.  Dig.,  021. 

The  relator  was  arrested  under 
a  warrant  issued,  by  a  police  jus- 
tice issued  in  the  city  of  New 
York,  charging  with  sale  of  wines 
and  liquors  on  Sunday  in  violation 
of  the  statute,  and  after  pleading 
not  guilty,  was,  upon  habects 
corpus  before  Judge  Lawrence,  re- 
manded to  custody.  On  the  appli- 
cation of  the  relator  the  General 
Term  allowed  a  writ  of  certiorari^ 
directed  "  To  the  Honorable  Abra- 
ham B.  Lawrence,  a  justice  of  the 
Supreme  Court  of  the  State  of 
New  York,"  requiring  him  to  re- 
turn to  that  court  the  record  of 
the  habeas  corpus  proceedings. 
He  did  so  and  upon  consideration 
had,  the  order  of  Judge  Lawrence 
was  reversed  and  the  prisoner 
ordered  to  be  discharged  from 
custody.  A  notice  was  then  served 
upon  the  relator's  attorney,  signed 
^^E.  Henry  Lacombe,  Counsel  to 
the  Corporation,"  which  stated 
that  *'  Abraham  R.  Lawrence  one 


of  the  justices  of  the  Supreme 
Court  appeals  to  the  Court  of  Ap- 
peals from  the  order  of  the  Gfeneral 
Term"  above  described.  The 
counsel  in  support  of  the  appeal  in 
this  court,  also  described  them- 
selves as  '^  Counsel  to  the  Corpora- 
tion." 

The  respondent  claimed  that  the- 
appellant  has  misconcmved  tiie 
statute,  by  which  the  jurisdictioa 
of  this  court  is  r^ulated. 

Noah  Davis,  for  applt. 

Rob't  O.  Ingersoll,  for  respt; 

Held,  That  the  appellant  had  no 
interest  in  maintaining  the  order 
appealed  from  and  it  does  not  af- 
fect any  right  peculiar  to  himself. 
He  cannot  be  regarded  in  the  light 
of  a  representative  of  parties  who 
may  be  really  interested,  and  as 
such  ''represent  the  substantial 
right  of  all  parties  who  prosecute 
or  defend  in  his  name."  There  is 
no  provision  of  law  or  practice 
which  makes  him  a  vicarious  Bsfs&CLi 
or  officer.  The  Code  of  Civ.  Pro., 
§  8059,  vests  that  function  in 
other  officers,  by  declaring  that 
^'  an  appeal  from  a  final  order  dis- 
charging a  prisoner  committed  up- 
on a  criminal  accusation,  or  from 
the  affirmance  of  such  an  order 
may  be  taken  in  the  name  of  the 
people  or  the  district  attorney." 
This  provision  took  the  place  of 
§  70,  part  111,  1  Chap.  14,  Tit  1, 
Art.  2,  p.  573,  R.  S.,  which  made 
it  the  duty  of  the  attorney  general 
to  prosecute  a  writ  of  error  in  case 
of  the  discharge  by  the  Supreme 
Court  of  a  prisoner  from  a  com- 
mitment upon  a  criminal  ^MX^usa- 
tion.  Hence  the  appellant  is  net 
only  not  aggrieved,  but  is  in  bo^ 
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sense  entitled  to  represent  those  (if 
any  there  are)  who  have  cause  to 
complain  of  the  order  of  the 
Supreme  Court. 

People  ex  rel.  v.  Gilmore,  88 
N.  Y.,  626 ;  Munsell's  Case,  101 
N  Y.,  246,  Lawrence's  Case,  56 
id.,  182,  distinguished. 

Appeal  dismissed. 

Opinion  by  Danfarth,  J.  All 
concur. 


NEGLIGENCE.    HIGHWAYS. 

n.  y.  suprbmb  couet.    general 
Term.    Fifth  Dept. 

Samuel  T.  Staoey,  respt.^  v.  The 

Town  of  Phelps,  applt. 
Decided  Jan.,  1888. 

In  an  action  against  a  town  for  damages 
tot  an  injnrj  alleged  to  have  been  caused 
by  the  negligence  of  the  commissioners 
of  highways,  although  it  cannot  be  held 
as  a  matter  of  law  that  the  commis- 
sioners were  free  from  negligence,  but 
<m  the  contrary  they  were  guilty  of  negli- 
gence in  some  respect,  this  does  not 
charge  the  town  with  liability  unless  it 
is  seen  that  such  negligence  caused  the 
injury  in  question. 

The  burden  of  proof  is  with  the  plaintiff  to 

,  establish  not  only  that  the  commissioners 
were  chargeable  with  negligence,  but 
that  if  they  had  not  failed  to  perform 
their  duty  the  injury  would  not  have 
been  sustained.  This  fact  cannot  rest  in 
mere  coQjectnre  or  speculation  but  must 
be  founded  on  evidence. 

The  commissioners  are  required  to  use 
ieasonable  care  for  the  safety  of  the 
imyeling  public  in  reference  to  the  situa- 
tion, but  this  does  not  impose  upon  them 
the  duty  to  erect  a  barrier,  when  engaged 
in  the  lawful  repairs  of  the  highways 
against  the  fury  of  a  team  of  horses  run- 
ning away. 

When  a  highway  has  become  dangerous 
without  the  fault  of  the  commissioners 
it  is  the  duty  of  such  commissioners  to 
warn  persons  traveling  upon  the  high- 
way of  such  dangers. 


The  warning  required  to  protect  a  traveler 
is  not  such  as  would  necessarily  stop  s 
runaway  team,  but  this  matter  of  wan- 
ing has  no  application  to  an  injury  re- 
ceived by  reason  of  a  defect  in  the  high- 
way occasioned  or  continued,  by  the 
negligence  of  the  commissioners. 

Appeal  from  judgment  entered 
on  verdict  of  Ontario  Circuit  and 
from  order  denying  motion  upon 
the  minutes  for  a  new  trial. 

Action  to  recover  the  value  of  a 
horse,  the  death  of  which  is  al- 
leged to  have  been  caused  by  the 
negligence  of  the  highway  com- 
missioners of  the  town  of  Phelps, 
and  a  recovery  was  had  against 
defendant. 

In  April,  1886,  a  highway  bridge 
over  the  outlet  of  Canandaiguft 
lake  was  taken  away  by  a  freshet. 
The  commissioners  of  highways 
afterward  proceeded  to  erect  a 
new  one  in  its  place,  and  for  the 
purpose  put  in  a  new  stone  abut- 
ment on  the  north  side  of  the 
stream.  In  doing  so  they  caused  an 
excavation  of  the  earth,  which 
left  a  space  of  four  or  five  feet 
wide  at  the  top  and  about  six  feet 
in  depth  outside  of  it.  The  abut- 
ment extended  three  feet  above 
the  surface  of  the  highway.  This 
was  the  situation  on  the  night  of 
Aug.  5,  1886,  when  the  team  of 
plaintiffs  hitched  to  a  w^^on  es- 
caped from  the  driver,  ran  away 
and  fell  into  this  trench,  which 
caused  the  death  of  the  horse  in 
question.  The  question  is  whether 
the  evidence  permitted  the  con- 
clusion that  the  loss  of  the  horse 
was  occasioned  by  the  negligence 
of  the  commissioners  of  high- 
ways. During  the  progress  of 
the  work  upon  the  bridge  there 
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was  a  place  a  short  distance  north 
from  it  where  teams  left  the  high- 
way and  forded  the  stream  at  an- 
other point  which  gave  reasonable 
accommodation  to  the  public 
travel,  and  mitil  July  28  there 
was  a  derrick  standing  in  the 
highway  used  in  the  construction 
of  the  abutment,  which  was  fin- 
ishedy  and  on  that  day  or  the  next 
after  was  removed  and  thereafter 
until  after  the  time  in  question 
there  was  no  physical  interruption 
to  progress  to  the  place  of  injury 
nqr  was  there  anything  to  guide  a 
team  into  the  passage  way,  de- 
parting from  the  highway,  other 
than  the  track  there  made  by  its 
use  for  travel. 

Frank  Rice^  for  applt. 

E.  K.  Bumhanij  for  respt. 

Hddf  That  upon  the  theory  on 
which  the  action  was  tried  and 
submitted  to  the  jury,  and  for  the 
purposes  of  this  review,  the  com- 
missioners were  properly  proceed- 
ing with  the  construction  of  the 
bridge,  and  no  negligence  is  at- 
tributable to  them  in  respect  to 
the  manner  in  which  they  did  it, 
or  to  the  fact  that  the  trench  re- 
ferred to  was  then  remaining  un- 
filled, and  while  it  cannot  be  held 
as  a  matter  of  law  that  the  com- 
missioners were  free  from  negli- 
gence, but  on  the  contrary  their 
omission  to  place  some  guard  or 
warning  at  a  suitable  place  to  stay 
the  passage  in  the  highway  to  the 
trench  justified  the  conclusion  that 
they  had  failed  to  perform  their 
duty  in  that  respect,  and  were 
chargeable  with  negligence,  this 
however  dees  not  charge  defend- 
ant with  liability  unless  it  may  be 


seen  that  such  negligence  caused 
the  accident  in  question.  Here 
arises  the  Important  question  in 
the  case. 

That  the  burden  of  proof  was 
with  plaintiff  to  establish  not  only 
that  the  commissioners  were 
chargeable  with  negligence,  but 
that  if  they  had  not  failed  to  per- 
form their  duty  the  injury  would 
not  have  been  sustained.  This  fact 
cannot  rest  in  mere  speculation  or 
conjecturo,  but  must  be  founded 
upon  evidence  which  permits  the 
jury  to  reach  that  conclusion;  105 
N.  Y.,  202.  The  commissioners 
were  required  to  use  reasonable 
care  for  the  safety  of  the  travel- 
ing public ;  and  in  respect  to  the 
situation  caused  by  the  removal 
and  the  process  of  construction  of 
the  bridge  their  duty  was  in  a 
suitable  manner  to  guard  the 
traveler  against  the  danger  inci- 
dent to  it,  which  did  not  impose 
upon  them  the  necessity  to  erect  a 
barrier  against  the  fury  of  a  team 
of  horses  running  away  without 
restraint. 

That  there  must,  in  a  legal  sense, 
be  some  boundary  to  the  require- 
ments of  their  official  action,  and 
that  may  be  defined  by  the  pur- 
pose for  which  their  duties  are  to 
be  performed,  which  is  to  use 
reasonable  care  in  keeping  the 
roads  in  a  condition  of  safety  for 
the  pubUc  travel,  and  in  warning 
the  traveler  against  dangers  that 
may  exist  there.  If  the  officers, 
in  respect  to  a  dangerous  condi- 
tion, while  it  continues  without 
their  fault,  must  do  more  than  is 
requisite  to  warn  persons  travel- 
ing upon  the  highway,  there  is  no 
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line  of  limitation  of  their  duty  in 
that  respect  nor  any  qualification 
of  liability  when  the  plaintiff  is 
free  from  negligence,  but  the 
question  becomes  one  of  fact  for 
the  jury.  Such  cannot  be  the 
rule. 

That  the  warning  required  to 
protect  the  traveler  was  not  nec- 
essarily such  as  would  stop  a  run- 
away team  of  horses  and  save 
them  from  injury,  and  to  charge 
defendant.  The  injury  must  have 
been  caused  by  the  neglect  of  the 
officers  to  do  that  which  the  law 
imposed  upon  them  as  a  duty. 
All  that  was  necessary  for  a  trav- 
eler was  timely  and  sufficient  no- 
tice of  danger.  This  matter  of 
warning  has  no  application  to  an 
injury  sustained  by  reason  of  a 
defect  in  the  highway  occasioned 
or  continued  by  the  negligence  of 
such  officers.  Liability  may  in 
such  cases  arise  from  an  injury 
suffered  to  a  team  which  has  es- 
caped and  is  running  away,  be- 
cause it  is  produced  by  the  negli- 
gence of  the  officers  or  munici- 
pality charged  with  the  duty  of 
keeping  it  in  repair. 

Judgment  and  order  reversed 
and  new  trial  granted. 

Opinion  by  Bradley,  J ;  Barker, 
P.J.,  and  Haight,  J.  concur. 


APPEAL.    PRACTICE. 

N.  Y.  Court  op  Appeals. 

Porter  et  al.,  respts.,  v.  Smith 
et  al.,  applts. 

Decided  Dec.  18,  1887. 
To  entitle  the  appeUant  to  have  the  ques- 


tions of  fact  reviewed  by  the  Appellate 
Court  the  case  must  contain  a  statement 
that  it  contains  all  the  evidence  given  on 
the  trial. 
Affirming  8.  C,  21  W.  Dig.,  210. 

This  action  v^as  brought  to  re- 
cover back  an  excess  claimed  to 
have  been  paid  to  defendants  on  a 
contract  made  with  them  for  the 
purchase  of  certain  coal  dust.  A 
judgment  was  rendered  for  plain- 
tiffs. The  General  Term  refused 
te  review  the  questions  of  fact 
sought  to  be  argued  by  the  appel- 
lants, on  the  ground  that  the  case 
aa  made  did  not  contain  a  state- 
ment that  all  the  evidence  given 
upon  the  trial  was  that  set  forth 
within  it. 

Louis  Marshall^  for  applts. 

M.  M.  Waters,  for  respts. 

Heldj  No  error;  that  such  a 
statement  was  necessary,  39  Hun, 
193;  20  id.,  472,  and  is  justified  by 
§  992,  Code  of  Civ.  Pro.,  which  for- 
bids exceptions  to  findings  of  fact, 
and  permits  them  to  be  raised 
without  exceptions. 

Judgment  of  Qeneral  Term,  af- 
firming judgment  for  plaintiffs,  af- 
firmed. 

Opinion  by  Finch,  J.  All  con- 
cur, except  Ruger,  Ch.  J.,  not  vot- 
ing. 


REPLEVIN.     PLEADING. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Edward  H.  Avery,  respt.,  v.  A. 
Warren  Mead,  applt. 

Decided  Dec.,  1887. 
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^here  the  complaint  merely  alleged  that 
plaintiff  was  lawfully  poaseBsed  of  Uie 
goods,  etc.,  and  the  answer  contained  a 
general  denial  and  averred  a  seizure  of 
the  goods  under  an  attachment  as  the 
property  of  another,  and  that  any  pre- 
tended transfer  to  plaintiff  was  made  in 
fraud  of  creditors,  Held,  That  as  plain- 
tiff omitted  to  set  foith  his  title  or  right 
of  possession  as  mortgagee,  defendant 
.  was  not  required  to  alieg^e  in  his  answer 
the  facts  relied  upon  as  showing  that  the 
mortgage  was  fraudulent.  That  the  gen- 
eral denial  put  in  issue  the  title  or  right 
of  possession,  and  defendant  had  a  right 
to  show  any  facts  that  would  sustain  the 
answer. 

Appeal  from  judgment  entered 
upon  verdict. 

Replevin  for  personal  property 
seized  by  defendant  as  sheriff, 
under  an  attachment  issued  in  an 
action  by  Ross  v.  Beck.  Beck 
purchased  of  Ross  $1,000  worth  of 
boots  and  shoes,  stating  that  he 
had  a  cash  capital  in  his  business 
and  that  plaintiff  agreed  to  loan 
him  $1,000  without  security  to  put 
into  his  business  as  a  working  cap- 
ital. Ross  then  wrote  a  letter  to 
plaintiff  asking  if  this  statement 
was  true,  who  replied  that  he  had 
agreed  to  help  Beck  to  the  extent 
of  $1^000  and  that  from  informa- 
tion obtained  in  respect  to  his  hon- 
esty, integrity  and  ability  to  pay, 
he  had  much  confidence  that  he 
could  and  would  make  his  business 
successful.  Thereupon,  in  Nov., 
1886,  Ross  delivered  the  goods. 
The  bank  of  Auburn,  of  which 
plaintiff  was  president  loaned 
Beck  $1,000,  who  gave  a  mortgage 
upon  his  goods  in  the  store  as  se- 
curity. 

Feb.  1,  1887,  Beck  gave  plaintiff 
his  note  for  $290  payable  on  de- 


mand, consisting  of  $50  for  money 
loaned,  the  rent  due  for  Jan.,  and 
the  rent  to  become  due  in  Feb., 
March,  and  April.  Feb.  8,  he  ex- 
ecuted a  mortgage  upon  his  stock 
in  store  as  collateral  security, 
which  he  gave  at  his  own  instance, 
and  requested  plaintiff  to  take 
immediate  possession,  which 
plaintiff  claimed  he  did.  Attach- 
ment was  levied  on  the  stock  Feb. 
16. 

Plaintiff  testified  that  he  took 
possession  of  the  stock  Feb.  8  and 
caused  an  inventory  to  be  taken; 
that  he  put  Beck  in  charge  as  his 
agent,  with  direction  to  sell  the 
goods  and  account  to  him  for  the 
proceeds,  and  to  complete  the  un- 
finished work.    Beck  was  called 
by  defendant,  and  testified   that 
he  stated  to  Ross  that  he  had,  or 
was  about  to  borrow  $1,000  from 
the  bank  of  Auburn  without  se- 
curity, and  that  he  referred  Ross 
to  plaintiff  for  information  as  to 
the   statement.     Plaintiff's  reply 
to  Ross'  letter  was  offered  as  bear- 
ing upon  the  question  of  fraud  on 
his  part  in  taking  the  mortga^. 
Objected  to  as  incompetent  and 
not  pleaded,  and  sustained.    Wit- 
ness was  also   asked  if  he  Sup- 
ported his  family  out  of  the  pro- 
ceeds of  the  sale  of  stock,  between 
Nov.,    1886   and   Feb.    16,    1887. 
Objection     sustained.     Question, 
whether  between  Feb.  9  and  17, 
1887,  *'did  you  sell  any  goods  and 
chattels     covered    by    plaintiff's 
mortgage  on  credit?"    Objection 
sustained.      Plaintiff     contended 
that  this  evidence  was  incompe- 
tent    because     fraud    was     not 
pleaded. 
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Perkins  &  Hayes^  for  applt. 

J.  C.  <t  J.  C.  Avery,  for  respt. 

Heldy  Error. 

The  complaint  merely  alleged 
that  plaintiff  was  lawfully  pos- 
sessed of  the  goods,  without  stat- 
ing the  source  of  his  title  or  right 
to  possession;  and  the  answer  con- 
tained a  general  denial  and  alleged 
that  seizure  under  the  attachment 
as  the  property  of  Beck,  and  that 
any  pretended  transfer  of  the 
goods  to  plaintiff  was  in  fraud  of 
creditors.  Had  the  complaint  set 
forth  the  source  of  his  title  and 
right  to  possession  a  different 
question  would  have  been  pre- 
sented. But  it  not  having  been 
alleged,  defendant  was  not  in  a 
position  to  set  forth  in  his  answer 
the  facts  showing  that  the  mort- 
gage was  fraudulent.  The  gen- 
eral denial  put  in  issue  plaintiff's 
title  or  ownership,  or  right  of  pos- 
session, and  he  had  a  right  to  show 
any  facts  that  would  sustain  the 
answer.  1  N.  Y.,  505;  35  Barb., 
384;  7  Hun,  228. 

He  had  the  right  to  show  that 
the  mortgage  was  fraudulent;  that 
it  was  fictitious,  in  whole  or  in 
part,  and  was  given  for  the  pur- 
pose of  defrauding  Boss  out  of  his 
claim.  He  had  the  right  to  show 
by  Beck  that  plaintiff  agreed  to 
loan  him  money  without  security, 
and  that  he  made  that  statement 
to  Boss  to  induce  him  to  give  him 
credit;  that  the  loan  was  in  fact 
made  to  him  by  the  bank  through 
Avery,  its  president;  that  no  se- 
curity was  asked  for  or  given  at 
the  time  of  the  loan;  that  he  gave 
the  note  and  mortgage  to  plaintiff 


for  a  claim  fictitious  in  part,  with- 
out any  previous  request  on  the 
part  of  plaintiff  that  he  should  do 
so,  and  procured  him  to  take  pos- 
session of  the  goods  for  the  pur- 
pose of  preventing  Boss  from  col- 
lecting his  claim.  Also  to  show 
that  there  was  no  change  of  pos- 
session, but  that  Beck  continued 
in  possession  of  the  goods  the 
same  as  before,  supporting  his 
family  out  of  the  proceeds  of  sale, 
giving  credit,  and  paying  old  debts 
as  if  he  was  the  owner. 

Judgment  reversed  and  new 
trial  granted. 

Opinion  by  Haight,  J.;  Barker 
and  Bradley,  JJ.,  concur. 


EVIDENCE.    DECEASED  PEB- 
SON. 


N.  Y.  Common  Pleas. 
Tebm. 


General 


Christian  Ehrmann,  applt,  v. 
Helen  A.  Scheuermann,  exrz., 
impld.,  respt. 

Decided  Feb.  6,  1888. 

Under  g  829,  Code  (St.  Pro.,  one  who  10 
made  defendant  in  an  action,  but  who 
was  not  served  with  sonunons  and  has 
not  appeared,  and  against  whom  no 
judgment  can  be  recovered  on  the  de- 
mand in  suit,  majr  testify  in  behalf  of  a 
co-defendant  as  to  transactions  with 
plaintifTs  decedent. 

Appeal  from  judgment  in  favor 
of  defendant  Schenermann,  entered 
on  verdict. 
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Action  on  a  promissory  note, 
made  by  Frederick  Ott,  and  en- 
dorsed by  Philip  Schenermann,  as 
surety,  and  delivered  to  Charles 
S.  Ehrmann,  the  payee,  for  value. 
Plaintiflf  claimed  to  be  owner  of 
the  note,  by  purchase  from  his 
brother  Charles.  This  was  denied 
by  said  defendant  who  also  set  up 
payment  by  Ott,  and  a  release  of 
himself,  as  surety,  by  reason  of  a 
certain  chattel  mortgage  given  by 
the  maker,  and  received  by  the 
payee,  as  security  for  the  note. 
The  payee  died  before  this  action. 
Philip  Scheuermann,  the  surety, 
died  before  trial,  and  the  action 
was  revived  against  his  executrix. 
On  the  trial  a  chattel  mortgage 
was  produced  executed  by  Ott,  the 
maker  of  the  note,  to  Ehrmann, 
the  payee.  There  were  what  was 
claimed  to  be  misdescriptions  of  the 
note  in  the  mortgage,  and  Ott  was 
called  by  defendant  to  prove  that 
the  mortgage  was  given  to  secure 
the  note  in  suit,  and  also  that  he 
had  paid  the  mortgage,  by  work 
done  for  the  payee,  in  his  life  time. 
This  testimony  was  objected  to  by 
plaintiff,  on  the  ground  that  it  re- 
lated to  personal  transactions  be- 
tween the  witness  and  a  deceased . 
person,  and  was  incompetent 
under  §  829  of  the  Code,  whether 
he  testified  in  his  own  behalf  or 
on  behalf  of  a  co-defendant. 

On  the  argument  appellant's 
counsel  relied  on  Alexander  v. 
Dutcher,  70  N.  Y.,  385. 

TTiomas  Bracken,  for  applt. 

John  S.  Oraber,  for  respt« 

Heldj  That  the  above  decision 
was  rendered  under  §  839  of  the 


old  Code;  and  that  the  legislature 
has  made  a  distinction  as  far  as 
co-defendants   are   concerned   in 
the  new  Code,  which  provides,  § 
829,  that  such  person  shall  not  be 
examined  as  a  witness  ^'in  his 
own  behalf  or  interest,  or  in  behalf 
of  the  party  succeeding  to  his  title 
or  interest,  against  the  executor,'' 
etc.    In  this  case,  Ott,  although 
named  as  a  defendant,  was  never 
served  with  the  summons,  and  did 
not  appear  in  the  action.    Neither 
was  he  examined  as  a  witness  on 
his  own  behalf,  and  his  testimony 
was  competent,  in  behalf  of  the 
defendant     Scheuermann    under 
the  Code  as  it  stands,  unless  ren- 
dered incompetent  by  reason  of 
his  interest  in  the  event  of  the 
action.    He  is  not  a  party  to  it. 
No   judgment   can   be  recovered 
against  him  in  it.    The  note  be- 
came due  in  1874,  and  no  action 
can  now  be  maintained  by  plain- 
tiff  or   any    transfer  from    him 
against   Ott,    on  the  note.    The 
test  of  interest  of  a  witness  is  that 
he  will  lose  or  gain  by  the  direct 
legal  operation  and  effect  of  the 
judgment,  or  that  the  record  will 
be  legal  evidence  for  or  against 
him   in   some   other   action.     88 
N.  Y.,  285.    Such  interest  must 
be   present,    certain  and  vested, 
and  not  remote  or  contingent.    35 
Hun,  216;  62  N.  Y.,  80.    Measured 
by  these  rules,  the  witness  had  no 
interest  in  the  event  of  the  action, 
and  the  testimony  objected  to  was 
competent. 

Judgment  affirmed. 

Opinion  by  Bookstaverj  J.;  Lar- 
remote^  Ch.  J.,  and  Daly^  •/.,  con- 
cur. 
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ASSIGNMENT    FOR     CREDIT- 
ORS. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Samuel  Sloan  et  al.,  applts.j  v. 
John  E.  Gauhn  et  al.,  respts. 

Decided  Dec.,  1887. 

In  an  action  to  set  aside  an  assignment 
made  for  the  benefit  of  creditors,  upon 
the  ground  of  fraud.  Held,  That  as  there 
was  sufficient  evidence  in  the  case  to  sus- 
tain the  findings  of  the  trial  court,  that 
no  fictitious  claims  had  been  fraudulently 
inserted  in  the  assignment,  nor  anj 
monej  or  assets  intentionally  or  fraudu- 
lently withheld  by  the  assignor,  this 
court  could  not  say,  notwithstanding 
circumstances  of  suspicion  existed,  that 
the  findings  were  so  clearly  against  the 
weight  of  evidence  as  to  warrant  a  re- 
versal of  the  judgment. 

Appeal  from  judgment  entered 
upon  decision  of  Special  Term. 

Action  by  a  judgment  creditor 
of  Gauhn  to  set  aside  an  assign- 
ment as  fraudulent.  Defendant 
Gauhn  was  engaged  in  the  busi- 
ness of  plumbing,  etc.,  and  in 
Sept.,  1886,  he  made  an  assign- 
ment to  defendant  Keeler  for  thei 
benefit  of  creditors.  It  was 
claimed  that  there  was  intention- 
ally and  fraudulently  withdrawn 
from  the  operation  of  the  assign- 
ment a  large  sum  of  money  and 
other  assets  for  the  purpose  of  de- 
frauding plaintiffs;  that  certain 
debts  set  forth  in  the  assignment 
were  fictitious,  and  that  the  pre- 
ferred claimants  were  inserted  for 
the  purpose  of  defrauding  plain- 
tiffs. 

Gauhn's  wife  was  preferred  for 
$175,  which  she  loaned  to  him  in 
March,  1880  and  March,  1882,  $125 
at  one  time  and  $50  at  the  other 

Vol.  27— No.  24. 


time.  She  testified  that  she  drew 
the  money  from  the  bank,  and 
that  it  was  in  part  acquired  from 
her  own  earnings  as  a  dressmaker 
before  her  marriage  with  defend- 
ant. To  corroborate  her  testi- 
mony the  bank-book  was  pre- 
sented showing  the  withdrawal  of 
these  sums  at  the  times  specified. 
His  mother-in-law  was  preferred 
for  $425.  It  appeared  that  for  sev- 
eral years  she  had  lived  in  defend- 
ant's family,  doing  the  housework 
under  an  express  agreement  made 
by  the  wife  and  approved  by  him 
to  pay  her  $2.60  per  week,  which, 
if  true,  would  leave  the  sum 
named  her  due  at  the  time  of  the 
assignment,  after  deducting  pay- 
ments made  to  her. 

Keeler,  the  assignee,  was  pre- 
ferred to  the  amount  of  $524  for 
professional  services,  and  his  ac- 
count just  before  the  assignment 
was  raised  by  increasing  his 
charges  for  services  rendered.  In 
July,  1886,  Gauhn  conveyed  to 
Keeler  a  house  and  lot,  but  it  ap- 
peared that  Gauhn  had  purchased 
the  same  at  foreclosure .  sale  at 
Keeler's  request,  and  paid  for  the 
property  with  his  money  solely. 
It  was  also  shown  that  Keeler's 
legal  services  were  fairly  and  rea- 
sonably worth  the  additional  sum 
charged  by  him. 

It  also  appeared  that  within  the 
week  of  the  assignment  Gauhn 
collected  $152  but  did  not  turn  any 
money  over  to  the  assignee,  and  it 
was  not  shown  what  became  of 
this  cash.  But  the  evidence 
showed  that  he  was  a  man  of  in- 
temperate habits;  that  he  had 
been  upon  long  debauches,  neg- 


564 


NEW  TOBK  WEEKLY  DIGEST. 


lected  his  business,  and,  it  wa49 
claimed,  that  in  this  way  he 
squandered  much  of  his  estate. 

Horace  McGuirej  for  applts. 

Jas.  B.  Perkins^  for  respts. 

Hatght,  J. — ^There  were  several 
transactions,  especially  those  with 
Eeeler,  that  create  some  suspicion 
in  respect  to  the  good  faith  of  the 
assignment ;  but  the  trial  court, 
under  the  evidence,  felt  con- 
strained to  find  that  there  had 
been  no  fictitious  claims  intention- 
aUy  inserted,  nor  any  intentional 
or  fraudulent  withholding  or  with- 
drawal of  the  money  or  assets  by 
the  assignor.  There  is  sufficient 
evidence  to  maintain  the  findings 
of  the  trial  court,  and  we  cannot 
say,  notwithstanding  the  circum- 
stances alluded  to,  that  the  find- 
ings are  so  clearly  against  the 
weight  of  evidence  as  to  warrant 
a  reversal. 

Judgment  affirmed. 

Smithy  P.J.,  Barker  and  Brad- 
ley, JJ.y  concur. 


NEGLIGENCE.     EVIDENCE. 
N.  Y.  Court  op  Appeals. 

Corcoran,  respt.,  v.  The  Village 
of  Paekskill,  applt. 

Decided  Jan.  17,  1888. 

The  question  of  negligenoe  must  be  de- 
termined on  the  facts  as  they  existed  at 
the  time  of  the  injury,  and  eridenceof 
subsequent  acts  of  the  defendant  is  in- 
competent. 

The  act  of  a  stranger  cannot  furnish  legiti- 
mate CTidence  of  negligence  against  a 
defendant, 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 


by  falling  into  an  area  in  front  of 
the  house  of  G.,  on  one  of  defend- 
ant's streets.  Plaintiff  against 
defendant's  objection  was  allowed 
to  prove  that  after  the  accident  a 
fence  was  built  around  the  area 
by  the  owner  of  the  adjoining 
property  which  substantially  pro- 
tected travelers. 

J.  D.  McMahoUj  for  applt. 

E.  Countrymanj  for  respt. 

Heldy  Error ;  that  the  evidence 
was  incx>mpetent ;  that  the  evi- 
dence had  no  tendency  to  show 
that  the  area  was  not  previously 
in  a  reasonably  safe  and  perfect 
condition,  or  that  the  defendant 
ought,  in  the  exercise  of  reason- 
able care  and  diligence,  to  have 
made  it  more  perfect ;  that  while 
such  evidence  has  no  legitimate 
bearing  upon  the  defendant's 
negligence  or  knowledge,  its 
natural  tendency  is  to  prejudice 
the  jury  and  it  should  be  excluded. 
3  Hun,  338;  66  N.  Y.,  1.  Whether 
defendant  was  negligent  was  a 
question  to  be  decided  upon  the 
facts  as  they  existed  at  the  time 
of  the  injury,  what  it  did  after- 
ward was  immaterial  unless  its 
acts  could  be  construed  as  equiva- 
lent to  a  declaration  that  it  was 
negligent  at  the  time  of  the  acci- 
dent. 9  Hun,  626;  66  N.  Y.,  1; 
78  id.,  468. 

Also  fieldf  That  the  act  of  a 
stranger  could  not  furnish  Inti- 
mate evidence  against  defendant. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed,  and  new  trial 
granted. 

Opinion  by  Early  J.  All  concur,, 
except  Danforthy «/.,  dissenting. 
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BIRE  INSURANCE.    MORT- 
GAGE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

Edward  L.  Thomas,  v.  The 
Montauk  Fire  Ids.  Co. 

Decided  Dec.,  1887. 

Where  a  mortgagee  insures  the  mortgaged 
premieeB  for  his  own  benefit,  and  at  his 
own  expense,  and  after  a  loss  occurs  dis- 
charges the  mortgagor  from  aU  liability 
upon  his  bond  and  mortgage,  upon  re- 
ceiving oonyeyance  of  the  premises,  ana 
thus  destroys  the  right  of  the  insurer  to 
be  subrogated  to  the  bond  and  mortgage, 
his  right  to  recover  upon  the  policy  of 
insurance  is  defeated. 

An  action  of  f  oredosure  was  discontinued 
by  stipulation,  plaintifrs  attorney  giving 
to  defendant's  attorney  a  receipt  for  the 
money,  etc.,  containing  the  words:  *'  this 
action  to  be  discontinued  and  the  bond  in 
suit  surrendered. "  Some  time  afterward 
the  bond  and  mortgage  were  delivered 
to  defendant's  attorney,  with  an  endorse- 
ment upon  the  .bond:  "Received,  etc., 
in  full  of  the  within  bond,  etc.,  and  the 
same  is  hereby  surrendered  and  cancelled. 
But  the  insurance  procured  by  E.  L. 
Thomas  »  •  •  and  any  sum  he  may 
collect  upon  the  same,  is  not  affected  by 
this  surrender,  but  are  and  remain  his 
property.**  The  testimony  was  conflict- 
ing as  to  whether  it  wasv  understood  and 
agreed,  at  the  time  of  the  settlement, 
that  plaintiff  should  retain  or  reserve 
the  right  to  the  insurance  policy;  but 
the  court,  relying  upon  the  indorsement 
upon  the  bond,  dbrected  a  verdict  for 
plaintiff.  Held,  That  the  question  should 
have  been  submitted  to  the  jury. 

Motion  for  new  trial  on  except- 
ions taken  to  the  direction  of  a 
▼erdict  for  plaintift,  ordered  heard 
at  General  Term  in  the  first  in- 
stance. 

Action  upon  an  insurance 
policy.  Plaintiff,  as  mortgagee, 
procured  the  policy  upon  the 
premises  of  E.,    the   mortgagor. 


An  action  to  foreclose  the  mort- 
gage was  settled  by  paying  partly 
in  cash  and  giving  a  conveyance 
of  the  mortgaged  premises,  and 
the  action  was  discontinued  by 
stipulation,  plaintiff's  attorney 
also  giving  a  receipt  containing 
the  words:  ''  This  action  to  be  dis- 
continued and  the  bond  in  suit 
surrendered."  This  was  after  the 
fire  occurred.  Some  time  after- 
wards the  bond  and  mortgage 
were  delivered  to  Benton,  E.'s  at- 
torney, with  this  endorsement  on 
the  bond:  **  Received,  etc.,  in  full 
of  the  within  bond  and  the  debt 
thereby  secured,  and  the  same  is 
hereby  surrendered  and  cancelled. 
But  the  insurance  procured  by 
E.  L.  Thomas,  at  his  expense  and 
for  his  own  protection,  and  any 
sum  he  may  collect  by  reason  of 
the  same,  is  not  affected  by  this 
surrender,  but  are  and  remain  his 
property.    E.  L.  Thomas." 

Benton  testified  that  at  the  time 
of  the  settlement  the  insurance 
policy  was  mentioned,  and  E.'s  at- 
torney said,  **Tou  know  we  have 
got  a  claim  against  the  company. 
I  replied  that  I  had  heard  so,  but 
had  nothing  to  do  with  that;  that 
this  payment  of  the  money  and 
deed  was  to  be  in  full  satisfaction 
of  all  claims  against  E.,  who  was 
to  be  relieved  of  all  liability  on  his 
bond,  and  that  was  all  I  had  to  do 
with  him;  that  I  did  not  care  any- 
thing about  the  claim  against  the 
insurance  company,  and  this  was 
said  before  I  received  the  bond 
with  the  endorsement  upon  it. 
That  there  was  nothing  written 
on  the  back  of  the  bond  at  the 
time  they  settled." 
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Plaintiff's  attorney  contradicted 
Benton's  testimony,  and  further 
testified  that  in  the  conversation 
had  with'  Benton  at  the  time  of 
settlement,  he  said  that  they  did  not 
intend  to  do  anything  that  would 
effect  their  right  to  recover  the  in- 
surance; that  he  had  the  bond 
lying  on  the  table  and  had  drawn 
the  receipt  upon  the  back  of  it;  that 
he  had  it  already  prepared  and 
dated,  but  that  it  was  not  to  be 
delivered  at  that  time  because  his 
client  was  not  there  to  sign  it; 
that  subsequently  his  client  came 
in  and  signed  it,  and  that  he  then 
delivered  it  to  Benton.  Upon  this 
evidence  a  verdict  was  directed  in 
favor  of  plaintiff. 

J.  D.  Lynrij  for  plff. 

R.  E,  White,  for  deft. 

Haight,  J.— This  case  has  been 
<;onsidered  by  this  court  in  review- 
ing a  former  trial.  It  was  then 
held  that  the  insurance  company, 
upon  paying  the  loss,  took  the 
right  of  subrogation  j^t^o  tantOy 
and  could  enforce  the  bond  and 
mortgage  to  that  extent.  43  Hun, 
218.  Upon  that  review  the  case 
rested  upon  the  receipt  indorsed 
upon  the  bond,  and  this  court  was 
then  of  the  opinion  that  the  con- 
cluding clause  thei'eof  indicated 
an  intention  of  the  parties  to  re- 
serve the  insurance ;  but  if,  as  is 
now  claimed,  the  money  was  paid 
and  the  deed  delivered  in  full  satis- 
faction of  the  mortgage  and  bond, 
and  with  the  understanding  that 
E.  was  to  be  absolutely  relieved 
from  further  liability  on  the  bond, 
then  it  follows  that  the  right  of 
subrogation  no  longer  exists,  and 


plaintiff  by  his  agreement  with  E. 
having  deprived  the  insurance 
company  of  that  right  cannot  re- 
ceive upon  the  policy.  The  ques- 
tion therefore  is,  wliat  was  that 
agreement?  It  is  contended  on 
the  part  of  plaintiff  that  the 
agreement  is  evidenced  by  the  in- 
dorsement made  upon  the  bond; 
that  E,  having  received  theboud  and 
retained  it  with  the  indorsement 
upon  it,  must  be  deemed  estopped 
from  now  asserting  that  it  does 
not  disclose  the  agreement.  If 
the  bond  with  this  indorsement 
upon  it  had  been  delivered  at  the 
time  of  the  settlement  and  was  all 
the  evidence  there  was  of  the 
transaction  upon  that  subject,  the 
rule  would  doubtless  be  as  claimed. 
5  N.  Y.,  lYl.  But  the  receipt 
given  at  the  time  of  the  settle- 
ment contains  no  reservation  of 
the  right  to  collect  the  insurance, 
but  providJBS  that  the  action  is  to 
be  discontinued  and  the  bond  in 
suit  surrendered,  which,  standing 
alone,  would  lead  us  to  conclude 
that  it  was  the  intention  of  the 
parties  to  make  the  surrender  of 
the  bond  absolute,  and  that  E. 
was  to  be  relieved  from  all  liabil- 
ity thereon.  We  are  consequently 
of  the  opinion,  that  as  between 
these  conflicting  instruments  it 
becomes  the  court  to  consider  the 
circumstances  under  which  they 
were  executed  and  deUvered,  and 
what  was  done  and  said  by  the 
parties  in  reference  thereto.  Up- 
on this  subject,  as  we  have  seen, 
the  evidence  is  conflicting,  and 
the  request  of  defendant  to  submit 
the.  same  to  the  jury  should  have 
been,  granted  ;  and  the  exception 


NEW  YORK  WEEKLY  DIGEST. 


557 


upon  such  refusal  renders  a  new 
trial  necessary. 

Motion  for  new  trial  granted. 

Smithy  P.J.y  Barker  and  Brad- 
ley ^  J.J.J  concur. 


PROBATE.    APPEAL. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

In  re  probate  will  of  Lyman 
Soule,  deceased. 

Decided  Dec,  1887. 

Where,  in  proceedings  to  revoke  the  pro- 
bate of  a  will,  the  names  of  the  executors 
appear  in  the  citation,  but  not  in  their 
respeotlYe  character,  and  they  appear 
solely  as  legatees  and  move  to  dismiss  the 
proceedings  upon  the  ground  that  they 
had  not  been  served  as  executors,  the 
citation  may  be  amended  by  stating  their 
representative  character. 

A  recital  in  a  decree  admitting  a  will  to 
probate  that  a  certain  person  appeared 
by  counsel  and  consented  thereto,  does 
not  preclude  such  person  in  proceedings 
to  revoke  the  probate  from  contradicting 
the  recital  and  showing  its  falsity. 
.An  order  simply  denying,  a  preliminary 
motion  to  dismiss  proceedings  taken  to 
rev<^e  the  probate  of  a  will,  does  not  af- 
fect a  substantial  right,  and  is  not  appeal- 
able. 

Appeal  from  order  of  Surrogate's 
Oourt  denying  motion  to  dismiss 
proceedings  to  revoke  the  probate 
of  the  will  of  Lyman  Soule,  de- 
ceased. 

A  petition  was  presented  to  the 
surrogate  to  revoke  the  probate  of 
said  will  upon  certain  grounds 
specified  in  the  petition.  A  cita- 
tion was  issued  to  the  individuals 
named  therein,  who  were  duly 
served,  but  the  citation  omitted  to 
state  the  names  of  the  executors 
as  such,  although  their  names  are 


first  given  in  the  citation  and 
again  appear  among  the  list  of 
persons  entitled  to  notice.  On  the 
return  day  of  the  citation,  the  ex- 
ecutors appeared  solely  as  l^atees 
under  the  will,  and  moved  to  dis- 
miss the  proceedings  upon  the 
ground  that  they  had  not  been 
served  as  executors;  and  further 
that  it  appeared  by  the  recital  in 
the  decree  admitting  the  will  to 
probate  that  the  petitioner  ap- 
peared by  counsel  and  consented 
thereto.  Motion  was  denied  and 
appeal  taken  to  this  court. 

H.  W.  Howland,  W.  E.  Hugh- 
itt  and  M.  A.  Knapp^  for  applt. 

W.  B,  WoodiUy  for  respt. 

Heldy  That  the  surrogate  had 
the  power,  and  it  was  also  his 
duty,  to  amend  the  citation  by 
adding  to  the  names  of  the  execu- 
tors their  representative  character. 

The  individuals  who  are  execu- 
tors were  in  fact  served,  and  they 
are  consequently  not  deprived  of 
any  substantial  right,  and  the 
power  to  amend  given  by  §  723  of 
the  Code  is  expressly  made  appli- 
cable to  Surrogate's  Court  by  § 
2538,  20  N.  Y.,  355;  13  Hun,  163; 
16  id.,  180;  89  N.  Y.,  22. 

Held  alsoj  That  the  recitals  in 
decree  admitting  the  will  to  pro- 
bate that  petitioner  appeared  by 
counsel  and  consented  thereto,  do 
not  preclude  him  from  showing 
the  contrary.  Section  2647  of  the 
Code  gives  to  persons  interested  in 
the  estate  the  right,  within  one 
year  after  probate,  to  petition  for 
a  revocation  thereof.  If  the  re- 
citals were  conclusive  evidence  of 
the  fact  recited,  then  any  clerical 
error  or  mistake  that  may  be  made 
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ia  drafting  the  decree,  or  fraud 
practiced,  would  cut  off  an  heir  at 
law  from  the  right  to  petition  for 
a  revocation.  Sections  2651  and 
2652  cited. 

Held  further,  That  the  order  did 
not  affect  a  substantial  right  and 
was  not  therefore  appealable. 
Sections  2570,  2871.  The  reviser's 
note  to  the  article  upon  appeals 
from  decrees  and  orders  of  the 
Surrogate's  Court  states  that  the 
practice  is  assimilated  so  far  as 
possible  to  appeals  in  civil  actions. 

No  final  decree  has  been  made 
in  the  proceedings  to  revoke  the 
probate;  the  order  appealed  from 
merely  denies  the  motion  to  dis- 
miss; no  costs  were  imposed,  or 
other  rights  of  the  appellant  af- 
fected. It  may  be  that  the  surro- 
gate will  aflBrm  the  probate,  and 
thus  dispense  with  any  necessity 
of  reviewing  this  order. 

Appeal  dismissed. 

Opinion  by  Haight,  J.;  Barker 
and  Bradley,  JJ.,  concur.  Smith, 
J.,  not  sitting. 


LIMITATION.    JUSTICE'S 

JUDGMENT.    SUPPLEMEN- 

TARY  PROCEEDING. 

N.  Y.  Supreme  Cotjrt.   General 
Term.    Fifth  Dept. 

Alice  A.  Davison  et  al.,  exrs., 
respts.y  V.  Oliver  Horn,  applt. 

Decided  Jan.,  1888. 

After  the  expiration  of  the  term  of  six 
,  years  after  the  rendition  of  a  judgment 
of  a  Ju8tice*8  Court,  the  right  of  the 
judgment  creditor  to  avail  himself  of 
the  statute  of  limitations  as  a  bar  be- 
comes  a  vested  right,  which  cannot  be 
defeated  by  legislation,  and  he  cannot  be 


divested  of  that  right  by  the  filing  of  a 
transcript  and  docketing  the  judgment, 
and  in  view  of  g  414  of  the  Code  of  Civ, 
Pro.  no  reason  appears  why  such  bar 
may  not  be  eflPectually  asserted  in  any 
proceeding  taken  upon  a  judgment  so 
docketed. 

Appeal  from  order  of  Steuben 
County  judge  appointing  receiver 
of  defendant's  property  in  proceed- 
ings supplementary  to  execution. 

Judgment  was  recovered  in  jus- 
tice's court  July  15,  1879.  Tran- 
script was  filed  and  judgment 
docketed  in  Steuben  County  clerk's 
office  Aug.  11,  1886.  Execution 
having  been  returned  unsatisfied 
this  proceeding  was  taken.  De- 
fendant was  examined,  and  plain- 
tiff's motion  for  the  appointment 
of  a  receiver  opix)sed  and  granted. 

H.  W.  Sanford,  for  applt. 

James  Durkin  and  D.  M.  jyarrin, 
for  respt. 

Held,  The  statute  of  limitations 
had  furnished  to  defendant  the 
right  to  bar  a  recovery  upon  the 
justice's  judgment  before  the  tran- 
script was  filed  with  the  county^ 
clerk.  Code  Civ.  Pro.,  §  382,  Sub. 
7.  There  is  no  express  statutory 
limitation  of  the  time  within 
which  such  a  transcript  may  be 
filed  and  judgment  docketed,  but 
it  does  provide  that  when  that  is 
done  it  becomes  a  judgment  of 
theCounty  Court,  ia.,§  3017.  The 
policy  of  the  statute  however  is  to 
bar  proceedings  upon  judgments 
of  courts  not  of  record  after  the 
expiration  of  six  years  from  the 
time  of  rendition.  And  so  far  as 
limitation  may  be  applied  as  a  bar 
it  is  wholly  statutory,  and  upon 
the  statute  only  must  such  defense 
rest. 
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That  the  section  first  above 
mentioned  by  its  terms  relates  to 
actions  only , but  the  word  ^ '  action '' 
there  used  is  by  a  subsequent  pro- 
vision of  the  statute  ^^  construed, 
when  it  is  necessary  so  to  do,  as 
including  a  special  proceeding  or 
any  proceeding  therein,  or  in  an 
action.^*  Id.  §  414,  Sub.  4.  The 
question,  therefore,  may  be  treated 
for  the  purpose  of  this  review  as 
if  it  were  presented  in  an  action 
upon  the  judgment  in  the  County 
Court.  This  is  a  special  proceed- 
ing taken  upon  the  assumption 
that  plaintiff  has  such  a  judgment 
for  its  support. 

That  the  filing  of  the  transcript 
and  docketing  of  the  judgment 
was  a  proceeding  taken  ex  parte 
to  charge  defendant  and  his  prop- 
erty without  his  consent.  The 
right  of  the  judgment  debtor  to 
avail  himself  of  the  statute  of 
limitations  as  a  bar  became  per- 
fect before  the  transcript  was  filed 
with  the  clerk.  And  that  right 
was  a  vested  one  which  could  not 
be  defeated  even  by  subsequent 
legislation,  41  N.  J.  L.  R.,  9 ;  2 
Am,,  700  ;  13  id.,  6;  7  id.,  239  ;  20 
id.,  131 ;  86  N.  Y.,  580,  and  it  is 
difficult  to  see  how  defendant 
could  be  divested  of  such  right  by 
the  act  of  filing  the  transcript  and 
docketing  the  judgment  at  the  in- 
stance of  the  judgment  creditor, 
inasmuch  as  the  statute  does  not 
declare  that  it  may  be  done  after 
the  time  such  right  has  accrued  to 
the  judgment  debtor.  In  view  of 
the  provisions  of  §  414  before  re- 
ferred to  of  the  Code  no  reason 
appears  why  such  bar  may  not  be 
effectually  asserted  in  any   pro- 


ceeding taken  upon  the  judgment 
so  docketed,  in  which  the  judg- 
ment debtor  has  an  opportunity 
to  appear  and  be  heard. 

This  view  does  not  seem  to  have 
been  considered  in  Rose  v.  Henry, 
37  Hun.,  397,  and  because  that 
case  was  treated  by  plaintiffs  as 
authority  for  causing  the  judg- 
ment to  be  docketed  and  for  the 
proceeding  taken  and  is  not  here 
followed  they'  should  not  be 
charged  with  costs. 

Order  reversed. 

Opinion  by  Bradley^  J.; Barker ^ 
P.  J.,  and  Haightj  J.,  concur. 


PERJURY.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

The  People,  respts.,  v.  Ransome 
H.  Thornton,  applt. 

Decided  Dec.,  1887. 

Upon  the  trial  of  an  indictment  for  perjury 
in  falselj  testifying  in  an  action  for 
divorce  that  he,  the  prisoner,  saw  the 
defendant  in  a  house  of  prostitution  with 
P.,  and  that  he  gave  money  to  a  g^l  for 
the  purpose  of  illicit  intercourse,  P.  tes- 
tified on  hehalf  of  the  prosecution,  that 
it  was  false;  whereupon,  being  recalled 
by  the  prisoner  after  the  prosecution 
rested,  he  was  asked  whether  he  had  not 
at  a  specified  time  and  place,  made  state- 
ments that  the  fact  was  true;  but  the 
question  was  excluded.  Held,  That  the 
question  would  be  competent  on  cross- 
examination,  and  perhaps  it  was  within 
the  discretion  of  the  court  to  exclude  it 
at  the  time  it  was  put,  the  objection  was 
not  placed  upon  that  ground,  and  as  the 
question  bore  upon  the  credibility  of  the 
witness,  the  prisoner  was  deprired  of 
important  testimony,  and  justice  re- 
quires that  a  new  trial  should  be 
granted. 

It  is  the  general  practice  in  criminal  trials. 
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when  defendant's  counsel  has  overlooked 
or  forgotton  evidence,  to  allow  much 
latitude  in  permitting  it  to  be  called  out 
in  subsequent  stage  of  the  proceedings. 
Upon  a  criminal  trial  for  perjury  in  falsely 
testifying  to  the  guilt  of  a  defendant  in 
an  action  for  divorce,  it  is  competent  to 
show  that  the  prisoner  was  intimate 
with  the  defendant's  wife,  as  tending  to 
show  a  motive  for  testifying  against 
him. 

Appeal  from  judgment  entered 
upon  verdict  of  conviction  of  the 
crime  of  perjury. 

Defendant  testified  in  an  action 
for  divorce  brought  against  one 
Crandall,  to  the  efifect  that  he  had 
seen  him  in  company  with  Qeo. 
Peckham  in  a  house  of  prostitution, 
and  that  Crandall  paid  $3.00  to  a 
girl  for  the  purpose  of  illicit  inter- 
course. Peckham  testified  on  be- 
half of  the  people  that  the  testi- 
mony of  defendant  given  in  the 
divorce  suit  was  entirely  false. 
After  the  prosecution  rested  he 
was  recalled  by  defendant,  and 
was  asked,  ^'Did  you  on  the  occa- 
sion of  the  trial  of  the  Crandall 
case,  when  Allen  Peckham  asked 
you  if  you  had  not  previously  told 
him  that  you  and  Crandall  did 
visit  a  house  of  prostitution  and 
that  you  had  loaned  Crandall  $2.00 
and  afterwards  $1.  to  go  up  stairs 
with  a  girl,  say  that  you  might 
have  said  so,  that  you  did  a  great 
many  things  that  you  could  not 
now  recollect?"  Question  was 
ruled  out  and  exception  taken. 

Norton  dt  Churchy  for  applt. 

O.  A.  FtUler,  Dist.  Atty,  for 
respt. 

Heldy  Error.  Defendant  was 
convicted  chiefly  upon  the  testi- 
mony of  Geo.   Peckham.    If  he 


could  have  shown  that  he  had 
made  statements  to  the  effect  that 
defendant's  testimony  was  in  sub- 
stance true,  or  if  he  even  admitted 
that  he  might  have  made  such 
statements  but  could  not  recollect, 
it  would  have  an  important  bear- 
ing upon  the  credibility  of  the  wit- 
ness, the  degree  of  faith  and 
credit  the  jury  should  place  upon 
his  testimony. 

This  question  was  proper  on 
cross-examination,  and  should 
have  been  then  asked,  and  per- 
haps it  was  within  the  discretion 
of  the  court  to  exclude  it  at  the 
time  it  was  put,  but  it  was  not  ob- 
jected to  on  this  ground,  and  it  is 
the  general  practice  in  criminal 
trials,  when  defendant's  counsel 
has  overlooked  or  forgotten  evi- 
dence, to  allow  reasonable,  even 
liberal  latitude  in  permitting  it  to 
be  called  out.  The  evidence  ex- 
cluded might  have  been  important 
to  defendant:  it  might  have  satis- 
fied the  jury  that  Peckham's  testi- 
mony was  unreliable  and  should 
not  be  believed.  The  Code  of 
Criminal  Procedure  provides,  that 
the  appellate  court  may  order  a 
new  trial  if  it  be  satisfied  that  jus- 
tice so  required,  whether  any  ex- 
ceptions shall  have  been  taken  or 
not  in  the  court  below.  We  can- 
not but  feel  that  the  trial  court 
should  have  permitted  the  ques- 
tion to  be  answered,  and  believing 
that  defendant  has  been  deprived 
of  important  testimony,  a  new 
trial  should  be  had. 

A  question  was  also  raised  in 
respect  to  the  competency  of  the 
evidence  as  to  defendant's  inti- 
macy with  CrandalPs  wife. 
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Heldj  That  the  evidence  was 
properly  received  by  the  trial 
court  as  tending  to  show  a  motive 
on  the  part  of  defendant  for  doing 
that  which  he  was  convicted  of 
doing. 

Judgment  and  conviction  re- 
versed and  new  trial  ordered. 

Opinion  by  Haight^  J.;  Barker 
and  Bradley,  JJ.,  concur. 


CONVERSION.    ESTOPPEL. 

N.  Y.  SuPBBHE  Court.    General 
Term.    Fifth  Dept. 

James  H.  Hughes,  respt,  v.  The 
United  Pipe  Lines,  applt. 

Decided  Dec.,  1887. 

A  judgment  determining  that  plaintiff  is 
the  owner  of  a  certain  oil  well  drilled  by 
defendant  on  landB  leased  by  the  former 
of  the  latter,  precludes  defendant  or  his 
bailee  from  questioning  the  title  to  the 
oil  drawn  from  the  well,  in  an  action 
brought  for  the  conversion  thereof.  And 
such  judgment  estops  defendant  or  his 
bailee  from  showing  that  the  well  was 
drilled  under  an  agreement  that  defend- 
ant should  have  one  acre  out  of  the 
leased  territory  in  which  to  drill  the 
well,  and  that  it  was  done  with  plain- 
tiffs permission. 

An  action  for  conversion  may  be  main- 
tained against  a  pipe  line  company,  as 
baUee,  to  recover  the  value  of  certain  oil 
drawn  from  a  well  owned  by  plaintiff, 
and  stored  in  the  pipes  and  tanks  of  the 
company,  even  though  it  has  been  com- 
mingled with  other  oils  and  its  identity 
is  lost. 

Appeal  from  judgment  upon  re- 
port of  referee. 

Action  to  recover  the  value  of 
a  quantity  of  oil  converted  by  de- 
fendant. The  oil  was  the  pix)duct 
of  a  well  drilled  by  S.,  who  ran  it 
into  defendant's  lines  for  storage. 
S.  was  the  owner  of  200  acres  of 

Vol.  27-No.  24a. 


land,  and  plaintiff  was  in  posses- 
sion >of  75  acres  under  a  lease  for 
oil  purposes,  and  when  S.  com- 
menced drilling  the  well  plaintiff 
notified  him  that  he  was  upon  the 
leased  territory  and  must  cease 
operations;  but  S.  disregarded  the 
notice,  dug  the  well  and  claimed 
the  oil  as  his  own.  Afterwards 
S.  brought  an  action  against  plain- 
tiff to  determine  the  title  to  the 
oil  well,  and  demanded  judgment 
that  it  be  decreed  that  the  well 
was  on  his  lands  and  not  upon  the 
land  occupied  by  this  plaintiff 
under  the  lease,  etc.  The  referee 
found  as  a  fact  that  the  well  was 
located  upon  the  lands  occupied 
by  this  plaintiff  under  his  lease, 
and  that  the  complaint  should  be 
dismissed,  and  judgment  was  en- 
tered accordingly.  Plaintiff  de- 
manded the  oil  of  defendant  com- 
pany, who  refused  to  give  it  up. 
The  judgment  roll  was  received  in 
evidence  against  defendant's  objec- 
tion. Defendant  offered  to  prove 
new  matter  alleged  in  its  answer, 
that  before  the  completion  of  the 
well,  and  consequently  before  said 
former  action  was  brought,  it  was 
agreed  and  understood  between  S. 
and  plaintiff  that  S.  was  to  have 
one  acre  out  of  the  75  acres  occu- 
pied by  plaintiff  under  his  lease, 
on  which  S.  put  down  the  well, 
with  his  express  permission.  The 
offer  was  refused  and  the  evidence 
excluded. 

J".  jB.  iSk  M.  B.  Jewell,  for  applts. 

E.  D,  Loueridge,  for  respt. 

Held,  No  error  ;  that  the  judg- 
ment in  the  former  action  was  con- 
clusive, and  the  referee  properly 
refused  to  again  try,  the  question 
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as  to  the  ownership  of  the  well. 
The  rule  is  well  settled  that  an 
allegation  on  record,  upon  which 
issue  has  been  once  taken  and 
found  and  a  judgment  rendered  is 
between  the  parties  and  their 
privies,  conclusive  according  to 
the  finding  thereof  so  as  to  estop 
the  parties  respectively  from  again 
litigating  the  fact  once  so  tried 
and  found,  whether  it  is  pleaded 
in  bar  or  given  in  evidence.  95 
N.  Y.,  212;,  98  id.,  896. 

An  adjudication,  when  used  as 
an  estoppel  in  another  action  be- 
tween the  same  parties  upon  the 
same  claim  or  demand,  is  conclu- 
sive not  only  as  to  every  matter 
which  was  offered  and  received  to 
sustain  or  defeat  the  claim  on  de- 
mand, but  as  to  every  other  ad- 
missible matter  which  might  have 
been  offered  for  that  purpose. 
Abb.  Trial  Evd.,  828;  94  U.  8.,  351. 

Defendant  has  no  claim  upon 
the  oil  except  its  fees  for  running 
and  storage;  it  merely  received  it 
for  transportation  and  storage, 
and  is  therefore  in  privity  with  S. 
The  question  in  issue  is  as  to  the 
ownership  of  the  oil;  that  depends 
upon  whether  the  oil  was  produced 
from  the  lands  of  S.  or  those  of 
plaintiff,  and  this  was  the  iden- 
tical question  that  was  at  issue, 
litigated  and  determined  on  the 
former  trial.  That  action  was 
brought  for  the  purpose  of  deter- 
mining who  were  the  owners  of 
the  oil,  for  as  to  the  well  itself  it 
had  no  value  of  consequence  aside 
from  its  productions.  The  new 
matter  set  up  in  defendant's  an- 
swer only  bears  upon  the  issue  of 
the  ownership  of  the  well,  and 


this  evidence,  if  existing,  should 
have  been  produced  upon  the  for- 
mer trial.  A  party  cannot  be  per- 
mitted to  try  his  case  by  piece- 
meal. 

It  was  also  contended,  that  as 
the  oil  was  run  into  the  pipe  lines 
and  tanks  of  defendant  and  there 
commingled  with  other  oils,  its 
identity  was  lost,  and  this  action 
could  not  be  maintained. 

Held,  That  an  action  for  con- 
version would  lie.  The  oil  pro- 
duced from  the  different  wells  in 
the  same  locality  is  of  about  the 
same  grade  and  value.  It  is  a 
fluid  and  consequently  separable 
in  respect  to  the  quantity  and 
quality,  by  weight  or  measure- 
ment; and  the  rule  is  that,  in  such 
cases,  the  owner  may  maintain 
assumpsit  for  the  value  of  the 
goods,  or  trover,  after  a  demand 
and  refusal  to  deliver. 

2  Schouler  Pers.  Prop.  48  ;  77 
N.  Y.,  158;  21  Pick.,  298;  61  N.  Y., 
70. 

Judgment  affirmed. 

Opinion  by  Haightj  J,;  Smith, 
P.J.y  Barker  and  Bradley^  J  J., 
concur. 


CONTRACT.     DIVIDENDS  AC- 
CRUING. 

N.  Y.  Common  Pleas.    General 
Tebm. 

Clemintine  Parks,  resipt.,  v. 
Automatic  Bank  Punch  Co., 
applt. 

Decided  Feb.  6,  1888. 

The  word  ''diridends'^  as  used  in  bank- 
ing, railroad  and  other  busineaB  assoola- 
tiona,  is  that  portion  of  the  profits  which 
is  9et  apart  w\  divide4  b;^  th^  n^anagery 
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or  directors  of  the  corporation,  among 
the  stockholders.  This  separation  and 
diTision  is  not  a  growth,  but  an  act;  and 
dividends  cannot  accrue  until  declared. 
The  phrase  ** dividends  accruing"  used  in 
the  contract  between  the  parties  hereto, 
defined  and  applied  in  accordance  with 
above  principle. 

Appeal  from  judgment  of  Dis- 
trict Court  for  the  first  judicial 
district,  New  York  City. 

On  Nov.  9,  1885,  plaintiff  as- 
signed to  defendant  certain  letters 
patent,  and  received  in  part  pay- 
ment therefor,  thirty-five  shares 
of  capital  stock  of  defendant,  and 
on  the  same  day  defendant,  as  a 
part  of  the  consideration,  executed 
an  instrument  in  writing,  where- 
by it  undertook  and  agreed  'Hliat 
the  dividends  accruing  to  party  of 
second  part  (plaintiff)  on  the  said 
thirty-five  shares  of  stock,  shall 
amount  to  at  least  the  sum  of 
$219  on  or  before  May  17,  1886, 
and  to  the  additional  sum  of  $219 
before  May  17,  1887.  No  divi- 
dends were  declared  before  May 
17,  1886,  and  defendant  on  the 
18th  of  that  month,  paid  plaintiff 
$219. 

On  Jan.  1,  1887,  a  dividend  of 
five  per  cent  on  the  stock  was  de- 
clared, and  plaintiff  received  the 
dividend  on  her  shares,  amount- 
ing to  $175 ;  and  on  her  demand 
about  May  17,  1887,  defendant 
paid  her  the  further  sum  of  $44, 
making  the  full  sum  of  $219  paid 
her,  according  to  the  terms  of  the 
agreement.  In  July,  1887,  de- 
fendant declared  a  dividend  of 
three  per  cent,  on  its  capital  stock. 
On  plaintiff's  thirty-five  shares, 
this  would  amount  to  $105.  It 
however  refused  to  pay  her  more 


than  $25,  on  account  of  that  divi- 
dend, claiming  that  she  was  en- 
titled to  only  so  much  of  the  divi- 
dend as  had  accrued  subsequently 
to  May  17,  1887 ;  and  that  it  was 
entitled  to  retain  the  rest,  because 
it  had  accrued  before  that  day, 
and  had  been  advanced  to  her  by 
defendant  in  the  former  payments; 
and  consequently,  if  the  whole 
were  paid  to  her,  she  would  be 
paid  twice  for  that  portion  of  the 
last  dividend  derived  from  profits 
accruing  between  the  1st  of  Jan. 
and  the  17th  of  May. 

E.  B.  Conover,  for  applt. 

Milnor  &  Willis^  for  respt. 

Held^  That  it  cannot  be  denied 
that  this  would  be  the  effect  of 
giving  her  the  whole  dividend  de- 
clared on  July  1,  1887 ;  but  the 
question  is  whether  such  a  result 
was  not  intended  by  the  parties  to 
the  agreement.  The  intention 
of  the  parties  must  be  deduced 
from  the  phrase  ^'dividends  ac- 
cruing." The  meaning  of  the 
word  "dividends"  as  used  in 
banking,  railroads  and  other  busi- 
ness associations,  is  that  portion 
of  the  profits  which  is  set  apart, 
and  divided  by  the  directors  or 
managers  of  the  corporation 
among  the  stockholders.  This 
separation  and  division  is  not  a 
growth,  but  an  act ;  and  the  divi- 
dend is  said  to  be  declared  or 
or  made.  Interest  may  be  said  to 
be  accruing  to  the  principal,  and 
the  same  may  be  predicted  of 
profits  in  a  business,  but  not  of 
dividends ;  they  cannot  accrue 
until  declared.  As  the  dividend 
of  July,  1887,  was  not  declared 
until  after  May  17,  1887,  it  did  not 
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accrue  to  plaintiff's  stock  during 
the  period  covered  by  the  agree- 
ment, and  consequently  we  think 
she  was  entitled  to  the  whole 
dividend. 

Judgment  affirmed,  with  costs. 

Opinion  by  Bookstaver^  J.;Lar- 
remove y  Ch.  J.,  and  Alleriy  J,, 
concur. 


ASSIGNMENT  FOR  CRED- 

ITORS.     CHATTEL  MORT- 

GAGE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

John  D.  Dorthy  et  al.,  applts.y 
V.  William  S.  Servis  et  al.,  respts. 

Decided  Dec.,  1887. 

An  assignee  for  benefit  of  creditors  of  the 
mortgagor  cannot  take  advantage  of  the 
omission  of  a  chattel  mortgage  of  the  as- 
signor to  file  his  mortgage  as  required 
by  the  statute  nor  claim  that  the  same 
should  for  that  reason  be  set  aside  in  a 
suit  prosecuted  by  him  for  that  purpose 
under  the  Act  of  1858.  Chap.  8, 4.  Nor 
can  a  judgment  creditor  of  the  assignor 
whose  judgment  was  recovered  after  the 
assignment  maintain  an  action  to  set 
aside  the  chattel  mortgage  upon  the 
ground  that  the  same  or  a  true  copy  of  it 
was  not  filed  as  required  by  the  statute. 

Appeal  from  a  judgment  en- 
tered upon  the  report  of  a  referee 
dismissing  the  plaintiffs  complaint 
with  costs. 

In  Nov.,  1883,  Nendahl  &  Hol- 
wede  executed  and  delivered  to 
defendant  Servis  a  chattel  mort- 
gage on  personal  property  of 
which  they  were  the  owners  to 
secure  Servis  as  an  accommodation 
indorser  of  their  notes,  requesting 
the  mortgagee  at  the  time  not  to 
place  the  same  on  file  and  the 
mortgage  was  not  filed  until  Nov., 


1886,  one  month  before  the  mort- 
gagors made  an  assignment  for 
benefit  of  creditors  to  plaintiff 
Graham.  The  assignee  took  pos- 
session of  the  assignor's  property 
including  the  mortgaged  property 
and  remained  in  possession  until 
Jan.,  1887,  when  Servis  without 
the  consent  of  the  assignee  seized 
and  removed  the  mortgaged  prop* 
erty  and  advertised  it  for  sale. 

The  only  allegation  in  the  com- 
plaint against  the  validity  of  the 
mortgage  is  that  the  delay  in  fil- 
ing the  chattel  mortgage  was  in- 
tended to  and  did  hinder,  delay 
and  defraud  the  creditors  of  the 
mortgagors  in  the  collection  of 
their  debts,  and  the  relief  asked 
for  in  behalf  of  the  assignee  is 
that  defendants  be  ordered  to  ac- 
count for  and  deliver  over  to  the 
assignee  all  the  chattels  so  seized 
and  removed  by  them  and  to  ac- 
count for  the  moneys,  if  any,  re- 
ceived from  the  sale  of  the  prop- 
erty. 

The  referee  found  as  a  fact  that 
the  mortgage  was  given  and  re* 
ceived  without  any  intention  on 
the  part  either  of  the  mortgagors 
or  mortgagees  to  hinder,  delay  or 
defraud  the  creditors  of  the  mort- 
gagors. 

Oeo.  A.  ComahanSf  for  applts. 

Stuart  &  Sutherland^  for  respts. 

Heldy  That  the  assignee  as  a 
trustee  of  the  property  for  the 
benefit  of  the  creditors  of  the  as- 
signors cannot  take  advantage  of 
the  omission  of  the  mortgagee  to 
file  his  mortgage  as  required  by 
the  statute  and  for  that  reason 
claim  that  the  same  should  be  eet 
aside  in  a  suit  prosecuted  by  him 
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for  that  purpose  under  the  pro* 
visions  of  the  Act  of  1858,  Chap. 
814.     33  Hun.,  557;  43  id.,  164. 

That  the  finding  of  the  referee 
on  the  question  of  fraud  is  equally 
conclusive  on  the  plaintiff  Dortby 
and  that  the  act  of  the  judgment 
debtors  in  disposing  of  their  title 
and  interest  in  the  property  in* 
eluded  in  the  chattel  mortgage 
prior  to  the  recovery  of  the  judg- 
ments against  them  in  favor  of 
Dorthy  deprives  him  of  the  relief 
he  seeks  in  this  action.  As  judg- 
ment creditor  he  sustained  no  such 
relation  to  the  property  included 
in  the  mortgage  as  would  permit 
him  to  maintain  an  action  to  set 
aside  the  mortgage  as  void.  40 
Hqn.,  516.  Plaintiff  must  show 
that  the  removal  of  the  alleged 
fraudulent  obstruction  will  enable 
his  judgment  to  attach  upon  the 
property.     90  N.  Y.,  588. 

Judgment  affirmed,  with  costs. 

Opinion  by  Barker^  J.;  Smith, 
P.J.J  Haight  and  Brcidley^  JJ., 
concur. 


GIFT.    PLEADING. 

n.  y.  supremb  coubt.   general 
Term.    Fifth  Deft 

Samuel  B.  Williams,  admr.,  v. 
Lucy  A.  Guile. 

Decided  Dec,  1887. 

PUintiirB  intestate  executed  and  duly  ac- 
knowledged an  assignment,  reciting  a 
consideration  of  a  policj  of  insurance 
upon  his  life  to  the  defendant,  hut  re- 
serving therein  a  power  of  revocation^ 
and  delivered  it  together  with  the  policy 
to  his  attorney,  with  directions  "  to  put 
them  in  his  safe  for  Mrs.  Guile,  that  it 
waa  her^,  and  if  anything  happened  to 
him  to  give  it  to  her,"  saying  that  sha 


had  been  in  his  family  and  had  done  so 
much  for  him  that  he  was  going  to  give 
it  to  her.  Held,  A  valid  gift  in  prcuenti; 
that  there  was  a  delivery  of  the  instru- 
ments to  the  attorneys  for  the  donee, 
subject  to  the  right  of  revocation  during 
the  donor's  lifetime. 
Where  the  complaint  admits  that  plaintiff's 
testator  executed  an  assignment  of  the 
instrument  claimed  hy^  the  executor,  to 
defendsnt,  but  denied  its  delivery,  it  is 
not  necessary  to  allege  affirmatively  the 
title  by  assignment  and  delivery,  the 
allegation  of  non-delivery  being  denied. 

Motion  for  new  trial  by  plaintiff 
upon  exceptions  taken  and  ordered 
to  be  heard  at  the  General  Term 
in  the  first  instance. 

Action  to  recover  moneys  re- 
ceived by  defendant  on  a  policy  of 
insurance  upon  the  life  of  plain- 
tiff's intestate,  and  made  payable 
to  his  executors,  etc.  By  an  in- 
strument in  writing,  duly  ac« 
knowledged,  and  reciting  a  valu- 
able consideration  paid,  the  intes- 
tate purported  to  assign  and  trans- 
fer said  policy  to  defendant,  but 
subject  to  the  power  of  revocation 
during  his  life.  Duplicates  of  this 
assignment  were  drawn  and  sim- 
ultaneously executed,  one  of 
which  was  placed  witb  the  policy 
and  delivered  to  W.,  the  attorney 
for  defendant  in  this  action,  with 
the  direction  ''  to  put  them  in  the 
safe  for  Mrs.  Guile,  that  it  was 
her's,  and  if  anything  happened 
to  him  to  give  it  to  her."  W., 
after  the  intestate's  decease,  de- 
livered the  poUcy  and  assignment 
to  defendant,  who  collected  the 
money.  W.  was  called  as  a  wit- 
ness by  plaintiff,  and  testified  that 
the  intestate  stated  to  him  that 
Mrs.  Guile  had  been  in  his  family 
and  had  done  so  much  for  him 
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that  he  was  going  to  give  the 
policy  to  her;  that  he  was  the  de- 
pository of  the  papers  for  Mrs. 
Guile,  that  he  was  to  give  them  to 
no  one  else,  but  was  to  give  them 
to  her  if  anything  happened  to 
him.  R.  C.  W.  testified  on  behalf 
of  defendant,  that  he  was  present 
and  heard  intestate  direct  the  as- 
signment and  policy  to  be  put  in 
the  safe  of  W.  for  Mrs.  Guile;  that 
it  was  her's,  etc.,  and  if  anything 
happened  to  him  to  give  it  to  her. 

O.  F.  Yeomariy  for  plflf. 

Edward  Webster^  for  deft. 

Held,  That  the  evidence  being 
undisputed  a  verdict  was  properly 
directed  for  defendant. 

Plaintiffs  contends  that  there 
was  no  valid  devivery  of  the  as- 
signment so  as  to  pass  the  title  to 
the  policy  to  defendant;  that  it 
was  left  with  W.  so  that  he  could 
take  it  back  at  any  time  he  chose, 
and  was  not  to  be  delivered  until 
after  his  decease.  But  we  are  of 
the  opinion  that  the  delivery  was 
sufficient  to  transfer  the  title. 
The  reservation  in  the  instrument 
of  the  tight  to  cancel  and  revoke 
it,  indicates  that  the  intestate  con- 
templated a  delivery  which  would 
transfer  the  title;  for  if  he  only 
intended  to  leave  the  papers  with 
W.  subject  to  call,  it  was  unnec- 
essary to  have  the  clause  inserted 
giving  the  power  of  revocation,  as 
that  could  be  done  by  simply  call- 
ing for  the  papers  and  taking 
them  back  into  his  own  custody. 
Again,  it  will  be  observed  that  W. 
was  not  directed  to  withhold  the 
papers  from  Mrs.  Guile  until  in- 
testate's death,  but  was  directed 
to  put  them  in  the  safe  for  her. 


and  if  anything  should  happen  to 
him  to  give  them  to  her.  4SN. 
Y.,  862;  18  Johns.,  286;  SO  N.  Y., 
422. 

In  the  latter  case,  the  court  said 
that  ''To  establish  a  valid  gift  a 
delivery  of  the  subject  of  the  gift 
to  the  donee,  or  to  some  person 
for  him,  so  as  to  divest  the  posses- 
sion and  title  of  the  donor,  must 
be  shown."  In  the  case  at  bar 
there  was  a  delivery  of  the  assign- 
ment and  the  insurance  policy  to 
W.  for  Mrs.  Guile,  so  that  the 
case  is  within  the  rule  as  stated. 
There  was  an  executed  assign- 
ment of  the  policy  duly  delivered, 
subject  to  the  right  of  revocation 
during  the  life  of  Andrews. 

Defendant  contends  that  there 
was  a  valid  gift  causa  nurtis^ 
under  the  authority  of  Grymes  v. 
Hone,  49  N.  Y.,  17;  but  under  the 
view  we  have  taken  of  the  case, 
it  becomes  unnecessary  to  con- 
sider this  claim. 

The  complaint  alleged  the  mak- 
ing of  this  assignment  which  was 
set  out  in  hoec  verba^  but  averred 
that  it  was  never  delivered.  The 
answer  admitted  the  allegations  of 
the  complaint,  except  that  pf  the 
non-delivery  of  the  assignment, 
which  it  denied,  but  contained  no 
averment  of  assignment  and  de- 
livery. Plaintiff  rested  without 
showing  non-delivery  of  the  as- 
signment, and  afterward  objected 
to  the  assignment  being  offered  in 
evidence  although  it  was  the  same 
in  terms  as  that  set  forth  in  the 
complaint,  and  admitted  by  the 
answer.  Objection  was  overruled, 
etc. ;  defendant  then  gave  evidence 
to  show  delivery. 
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Heldy  That  the  objection  was 
properly  overruled.  It  was  not 
necessary  for  defendant  to  allege 
the  assignment  and  delivery  af- 
firmatively. Delivery  would  be 
presumed  from  possession.  41  N. 
Y.  Superior  Ct.,  486. 

New  trial  denied  and  judgment 
ordered  for  defendant  on  the  ver- 
dict. 

Opinion  by  Haighty  J.;  Barker 
and  Bradley y  JJ.,  concur.  Smithy 
P.J.y  not  voting. 


SCHOOLS.    REMOVAL. 

N.  Y.  Supreme  Court.  General 
Term.    Fifth  Deft. 

Flora  E.  Dunavon,  respt.^  v. 
The  Board  of  Education  of  the  Vil- 
lage of  Homellsville,  applt 

Decided  Jan.,  1888. 

Where  power  is  conferred  by  statute  upon 
a  village  school  board  to  contract  with, 
license  and  employ  teachers,  ''and  at 
their  pleasure  remove  them/'  the  power 
of  removal  is  discretionary  and  no  cause 
need  be  assigned  therefor. 

Appeal  from  judgment  of 
County  Court  affirming  judgment 
rendered  in  Justice's  Court. 

Action  to  recover  wages  which, 
it  is  claimed,  were  due  plaintiff 
for  services  as  teacher  in  defend- 
ant's school.  Defendant  was  in- 
corporated by  Laws  of  1873,  and 
by  §  10,  Subd.  5,  the  board  of 
trustees  was  authorized  to  ^^  con- 
tract with,  license  and  employ  all 
teachers  in  said  schools  ♦  ♦  ♦ 
and  at  their  pleasure  i-emove 
them."  Plaintiff  was  employed 
^^at$80  per  month  for  the  time 
which  you  shall  teach,  subject, 
however,  to  the  nil^s  pf  the  bo^rd; 


term  to  commence  Sept.  1st  next." 
Plaintiff  served  one  month,  when, 
upon  the  report  of  the  superin- 
tendent of  the  school  that  there 
was  one  teacher  too  many  in  the 
school,  and  that  there  were  no 
pupils  for  her  to  teach,  the  board 
passed  a  resolution  to  the  effect 
that  the  services  of  plaintiff  be 
dispensed  with,  of  which  she  was 
given  notice.  Plaintiff  sought  to 
recover  the  salary  for  the  re- 
mainder of  the  school  term. 

The  court  below  was  of  the 
opinion  that  plaintiff  was  not  re- 
movable without  sufficient  cause 
shown. 

Fay  P.  Rathbun^  for  applt. 

D.  L.  BentoUy  for  respt. 

Heldy  Error.  If  the  board  could 
remove  only  for  cause  shown, 
their  *' pleasure"  would  in  many 
instances  be  disregarded,  for  they 
may  be  unable  to  establish  in  the 
courts  the  charges  made,  and  yet, 
at  the  same  time,  really  believe 
that  the  teacher  is  physically, 
mentally  or  morally  unfit  to  have 
the  cai*e  and  instruction  of  the 
pupils  attending  the  school.  The 
duty  devolved  upon  the  trustees 
is  of  a  delicate  nature;  they  are 
required  to  see  to  it  that  unfit  or 
incompetent  persons  are  not  kept 
ip  charge  of  the  children.  The 
trustees  are  consequently  often 
compelled  to  act  upon  moral  con- 
viction in  cases  where  it  may  be 
difficult  to  establish  a  good  and 
sufficient  cause  by  common  law 
evidence.  For  this  reason  the 
legislature,  doubtless,  in  its  wis- 
dom, has  seen  fit  to  give  the  board 
the  power  of  removal  at  pleasure. 
This  view  of  the  statute  appears 
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to  be  supported  by  the  authorities. 
Where  an  officer  is  appointed  dur- 
ing pleasure,  or  where  the  power 
oC  removal  is  discretionary,  the 
power  to  removal  may  be  exercised 
without  notice  or  hearing. 

1  Dill.  Mun.  Corp.,  §  250;  78  N. 
Y.,  437;  82  id.,  491;  92  id.,  191;  79 
id.,  582.  See  also,  6  Daly,  286;  58 
nL,252;  82Ind.,  74. 

The  contract  entered  into  with 
plaintiff  is  not  inconsistent  with 
the  statute,  and  did  not  deprive 
the  trustees  of  the  power  of  re- 
moval  at  pleasure  conferred  upon 
them  by  the  statute. 

Judgment  of  County  Court  and 
of  Justice's  Court  reversed. 

Opinion  by  Haight,  J.;  Barker, 
J.,  concurs;  Bradley ^  */.,  concurs 
in  result. 


SPECIFIC  PERFORMANCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fifth  Dept. 

James  T.  Vought  et  al,  applts., 
V.  Joseph  S.  Williams,  respt. 

Decided  Dec..  1887. 

A  marketable  title  is  one  free  from  jadicial 
doubt,  or  uncertainty  as  to  matters  of 
fact,  and  upon  which  possession  may  be 
acquired  and  retained  without  litigation 
or  judicial  decision.  If  a  reasonable 
doubt  exists  in  reference  to  any  facts 
upon  which  the  title  depends,  or  such  a 
doubt  existed  that  the  court  would  not 
be  warranted  in  instructing  a  jury  that 
the  fact  existed,  or  where  the  title  de- 
I>ends  upon  a  matter  of  fact  not  capable 
of  satisfactory  proof,  a  title  is  not  mar- 
ketable. 

A  contract  to  give  a  first  class  title  means 
a^^lean  record  title,  or  at  least  one  not 
depending  upon  presumptions  that  may 
be  overcome,  or  facts  that  are  uncertain. 

Where,  therefore,  plaintifTs  title  depended 
in  part  upon  the  death,  unmanried  and 


without  lofOfl,  of  a  young  man  who  had 
been  absent  from  home  for  a  period  of 
about  tweaty-flve  years,  unheard  from 
and  believed  to  be  dead,  but  whose  inter- 
est  in  the  property  his  mother  and  only 
brother  assumed  to  convey  to  plainttfT, 
specific  performance  was  refoaed. 

Appeal  from  judgment  entered 
upon  decision  of  Special  Term. 

Action  to  compel  specific  per- 
formance of  a  contract  made  in 
1886  to  purchase  real  estate,  the 
title  to  be  first  class  and  to  be 
passed  upon  by  a  lawyer  desig- 
nated by  defendant.  The  abstract 
of  title  showed  that  G.  B.,  the 
original  owner  died  leaving  him 
surviving  his  wife  and  two  sons, 
W.  R.  and  G.  R.  Jr.;  that  in  1873, 
the  widow  and  W.  R.  conveyed  to 
plaintiffs  their  own  interest  in  the 
property  and  including  that  which 
was  inherited  by  G.  R.  Jr.,  sup- 
posed to  be  deceased.  The  deed 
further  provided  that  the  grantors 
would,  at  any  time  thereafter, 
sign,  execute  and  acknowledge 
any  other  or  different  paper  which 
the  grantee  might  find  it  neces- 
sary to  sign  in  case  it  should  after- 
ward appear  that  G.  R.,  Jr.  was 
not  then  dead  but  died  thereafter, 
so  that  the  title  which  they  then 
had,  or  might  by  his  death,  or 
otherwise  acquire,  might  be  fully 
conveyed  to  plaintiffs.  There 
being  no  proof  of  the  death  of  G. 
R.,  Jr.  the  attorney  designated 
advised  against  the  title. 

It  appeared  that  G.  R.,  Jr.  left 
home  in  1868,  being  twenty-two 
years  of  age  and  unmarried;  that 
his  mother  and  brother  never 
heard  of  him  afterward,  or  what 
had  become  of  him,  and  plaintiffs 
were  unable  to  furnish  any  other 
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information  concerning  him;  that 
he  was  not  in  good  health  and  was 
dissipated;  that  at  one  time  he 
was  seen  in  Albany  in  a  destitute 
condition  in  want  of  clothing,  and 
said  that  he  was  going  to  Troy  to 
procure  work.  Upon  those  facts 
specific  performance  was  refused. 
Plaintiffs  contended  that  the  pre- 
sumption of  law  was  that  G.  R., 
Jr.  died  intestate  and  unmarried, 
and  that  his  interest  in  the  real 
estate  passed  to  plaintiffs  by  the 
deed  executed  by  his  mother  and 
brother,  they  being  his  heirs  at 
law. 

James  Breck  Perkins,  forapplts. 

J.  F.  Yeoman^  for  respt. 

Held^  That  the  title  w.as  not  a 
marketable  one  and  defendant 
was  not  bound  to  accept  it.  86 
N.  Y.,  575;  lOOid.,  1;  103  id.,  565; 
51  id.,  21;  45  id.,  234;  65  How., 
75. 

In  order  to  be  a  marketable  title 
it  must  be  free  from  judicial  doubt 
or  uncertainty  as  to  matters  of 
fact,  and  one  upon  which  posses- 
sion may  be  acquired  and  retained 
without  litigation  or  judicial  de- 
cision. That  if  a  reasonable  doubt 
exists  in  reference  to  any  facts 
upon  which  the  title  depends,  or 
such  a  doubt  exists  that  a  court  of 
law  would  not  feel  called  upon  to 
instruct  a  jury  to  find  that  the 
fact  existed,  or  where  the  title 
depends  upon  a  matter  of  fact  not 
capable  of  satisfactory  proof,  a 
title  is  not  marketable.  Plaintiffs 
title  depends  in  part  upon  the 
death  of  G.  R.,  Jr.,  intestate^  un- 
married, and  without  issue. 
There  is  no  proof  of  his  death 
other  than  the  presumption  that 

Vol.  27— No.  24b. 


may  arise  from  his  absence  for  a 
period  of  twenty-five  years  with- 
out being  heard  from  during  that 
time. 

The  case  is  distinguishable  from 
McComb  V.  Wright,  5  Johns.  Ch., 
262,  where  the  person  was  absent 
upward  of  forty  years,  was 
twenty-two  jiirhen  be  left  home  and 
had  often  threatened  to  commit 
suicide. 

It  is  probable  that  G.  B.,  Jr.,  is 
dead,  but  the  fact  has  not  been 
satisfactorily  proven  beyond  a 
reasonable  doubt. 

Again,  in  order  to  be  a  market- 
able title  it  should  be  one  that 
dealers  in  real  estate,  saving  banks 
and  trust  companies  would  be 
willing  to  take  or  invest  in.  A 
purchaser  would  hesitate  to  ad- 
vance the  full  consideration  for  a 
title  that  was  liable  to  be  defeated 
by  the  return  of  the  true  owner, 
and  saving's  banks,  etc.,  would  not 
make  loans  in  any  considerable 
amount  under  such  circumstances. 
But,  a^ain,  it  appears  to  us  that 
the  contract  calls  for  more  than  a 
marketable  title,  it  calls  for  a  first 
class  title.  First  class  means  a 
clean  record  title,  or  at  least  one 
not  depending  upon  presumptions 
that  may  be  overcome,  or  facts 
that  are  uncertain. 

Held  alsoy  That  the  common  be- 
lief of  the  people  of  the  locality 
from  which  the  absentee  departed, 
as  to  his  death,  or  the  general 
opinion  of  his  family  upon  the 
subject,  was  inadmissible. 

Judgment  aflirmed. 

Opinion  by  Haightj  J.;  Smithy 
P.J.y  Barker  and  Bradley ^  JJ., 
concur. 
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APPEAL.    PRACTICE. 

N.  Y.  Common  Plbas.    General 
Tebm. 

Albert  Crumiell,  applt^  v. 
Robert  Hill,  respt. 

Decided  Feb.  6,  1888. 

In  an  action  for  f alae  imprisonment,  the 
General 'Term  has  not  v^thority  on  de- 
ciding that  the  amount  of  damages  is 
excessiTO,  to  order  judgment  absolute  for 
nominal  damagesonly. 

Appeal  from  judgment  of  Gen- 
eral Term  of  the  City  Court,  re- 
ducing verdict  of  $50  to  six  cents 
damages  and  six  cents  costs,  and 
directing  that  judgment  be  entered 
on  such  verdict  as  so  reduced. 

The  action  was  for  false  impris- 
onment. 

The  question  to  be  decided  in 
this  case  was  stated  by  the  court, 
to  be,  ''Had  the  General  Term  of 
the  City  Court  power,  when  they 
decided  the  amount  of  damages 
found  by  the  jury  to  be  excessive, 
to  order  the  reduction  of  the  ver- 
dict to  nominal  damages,  or  was 
it  their  duty  to  have  ordered  a 
new  trial  ?" 

John  C.  Dennisouj  for  applt. 

Jeroloman  &  Arrowsmithj  for 
respt. 

Heldj  That  since  the  decision  of 
Carsin  v.  Delaney,  88  N.  Y.,  178, 
the  former  rule  seems  to  have 
been  changed,  and  in  many  cases 
of  tort  for  injuries  to  persons,  the 
General  Term  has  on  appeal  from 
the  order  of  Special  Term  entered 
on  motions  to  set  aside  the  verdict 
for  excessive  damages,  made  a 
conditional  order  reversing  the 
judgment  and  granting  a  new 
trial,  unless  the   plaintiff  would 


consent  to  reduce  the  daoEtages  to 
a  specified  sum,  and  affirming  it 
for  that  amount  if  the  plaintiff 
should  consent  to  the  reduction. 

This  practice  seems  to  have  been 
approved  of  by  the  Court  of  Ap- 
peals in  Utter  decisions.  In  White- 
head V.  Kennedy,  69  N.  Y.,  462, 
the  court  says:  ''T^  seems  to  be 
a  comparatively  modem  practice, 
and  cases  in  this  court  have  as- 
sumed that  the  General  Term  bad 
the  power  on  appeal  in  these  cases, 
if  the  verdict  is  deemed  excessive, 
to  make  the  conditional  order 
mentioned.  We  do  not  intend  to 
disturb  the  authority  of  these  decis- 
ions.*' But  we  know  of  no  prac- 
tice or  authority  which  goes  to  the 
extent  of  allowing  the  appellate 
court  to  determine  disputed  ques- 
tions of  fact,  and  render  final 
judgment  upon  such  determina- 
tion. To  do  this  would  not  be 
within  the  appropriate  functions 
of  the  appellate  court,  and  would 
be  an  invasion  of  the  province  of 
the  trial  court. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  per  curiam. 


EXECUTORS.    SET  OFF. 

N.  Y.  SuPBEMB  Court.    Gbnsral 
Term.    Fifth  Dbpt. 

John    Alexander,    admrx.,    v. 
Horace  T.  Durkee. 

Decided  Dec.,  1887. 

The  surrogate  directed  the  administrator 
to  apply  the  moneys  due  from  the  estate 
to  the  defendant,  upon  his  aoTeral  notes 
held  by  the  administrator.  The  adminis- 
trator applied  the  amount  upon  one  of 
the  notes,  which  it  satisfied,  and  then 
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reooTered  judgment  upon  the  otbera. 
Aflaniming  that  the  surrogate  had  no 
power  to  make  suoh  order  or  decree,  yet, 
HM,  That  the  administrator  had  a  right 
to  make  such  application,  and  having 
done  BO.  the  defendant  was  not  entitled 
to  have  the  moneys  found  due  him  by 
the  decree  of  the  surrogate  applied  in 
part  payment  of  said  judgment. 

Appeal  from  order  of  Special 
Term  applying  the  sum  of  $199.47 
upon  plaintiff's  judgment,  in  part 
payment  thereof.  Both  parties 
appeal. 

Defendant  moved  the  court  for 
an  order  that  the  sum  of  $351.39, 
the  amount  found  his  due  by  the 
decree  of  the  Surrogate's  Court,  in 
the  hands  of  plaintiff,  be  ap- 
plied in  part  payment  of  his  judg- 
ment. The  referee  found  as  facts, 
that  upon  an  accounting  before 
the  surrogate  a  decree  was  entered 
adjudging  that  there  was  in  the 
hands  of  plaintiff,  as  administra- 
tor, the  sum  of  $351.  39  belonging 
to  this  defendant,  which  the  sur- 
rogate directed  to  be  paid  tiO  him 
by  applying  the  same  upon  his 
four  notes  held  by  the  administra- 
tor; one  for  $152  dated  April  1, 
1878;  one  for  $200  dated  April  1, 
1881;  one  for  $310.43  dated  April 
1,  1876;  and  one  for  $191.87  dated 
Dec.  10,  1870;  that  plaintiff  ap- 
plied upon  the  first  named  note 
the  amount  of  the  principal  and 
interest,  paying  it  in  full  upon  the 
other  three  notes  he  applied  the 
interest  due  to  July,  1885,  and  the 
balance  of  the  $351.39,  to  wit,  $29 
be  applied  upon  the  last  mentioned 
note.  Suit  was  then  brought 
upon  the  three  notes  remaining 
unpaid,  upon  which  the  judgment 
herein  was  entered  for  the  balance 


due  after  applying  the  $351.39  as 
aforesaid.  The  referee  further 
found,  as  a  matter  of  law,  that 
the  surrogate  had  no  power  to  di- 
rect the  payment  of  the  notes,  and 
that  therefore,  the  amount  applied 
on  the  first  named  note  ($199.47) 
should  be  applied  upon  the  judg- 
ment. The  ^Special  Term  con- 
firmed the  report  of  the  referee. 

W.  E.  d;  F.   E.  Hughitt,  for 
plff. 

J.  B.  Cox^  for  deft. 

Haight,  J. — ^The  conclusion  of 
the  referee  and  of  the  Special  Term 
is  not  in  accordance  with  that 
which  appears  to  us  to  be  just  and 
equitable.  Conceding,  for  the 
purpose  of  argument,  that  the  ref- 
eree is  correct  in  his  conclusion 
that  the  Surrogate's  Court  had  no 
power  to  adjudge  that  the  amount 
found  due  Durkee  should  be  ap- 
plied in  the  payment  of  the  notes 
held  by  the  administrator.  The 
fact  exists,  however,  and  is  not 
controverted,  that  by  the  terms  of 
the  decree  plaintiff,  as  adminis- 
trator, owed  Durkee  $351.39  and 
that  the  latter  owed  the  former 
upon  the  notes  held  by  him  $800; 
that  plaintiff  did  in  fact  apply  the 
whole  amount  of  $351.89  upon  the 
notes  in  question,  and  that  in  the 
suit  subsequently  brought  by  him 
judgment  was  taken  only  for  the 
balance  actually  due.  The  referee 
appears  to  have  made  a  distinction 
between  the  amount  applied  upon 
the  note  first  mentioned  and  that 
applied  upon  the  other  three  notes, 
concluding  that  the  amount  ap- 
plied upon  the  latter  notes  could 
not  equitably  be  applied  upon  the 
judgment,  as  it  would  result  in 
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double  payment,  etc.  But  is  not 
the  same  true  in  reference  to  the 
first  named  note  (  This  note  was 
past  due  and  was  in  plaintiff's 
hands,  and  he  had  a  right  to  have 
it  paid,  and  it  was  treated  by  him 
as  paid  in  the  action  brought  upon 
the  other  three  notes.  It  appears 
to  us  that  the  equities  in  reference 
to  this  note  are  equally  as  strong 
as  they  are  in  respect  to  the  pay- 
ment applied  upon  the  other  notes; 
specially  if  it  is  true,  as  claimed, 
that  defendant  is  insolvent  and  a 
non-resident.  Defendant  is  in  a 
court  of  equity  asking  for  an 
equitable  offset;  no  question  is 
made  in  respect  to  his  liability 
upon  these  notes  or  the  amount 
thereof.  Under  the  conceded  and 
established  fact  he  has  had  his  pay 
in  full  and  is  without  equitable 
claim. 

Order  reversed. 

Smith,  P.J.,  Barker  and  Brad- 
ley, JJ.y  concur. 


NEGLIGENCE.    DAMAGES. 

N.  Y.  Common  Pleas.    General 
Term. 

John  Kelly,  admr.,  respt,  v. 
The  Twenty-Third  Street  RR.  Co., 
applt 

Decided  Feb.  0, 1888. 

The  mle  that  where  pecuniary  damages 
are  sought,  eyidence  of  their  existence 
and  extent  must  be  given,  is  not  appli- 
cable  to  the  statutory  action  by  an  ad- 
ministrator for  causing  death  of  the  de- 
cedent ;  nor  is  there  any  discrimination 
between  immediate  and  collateral  rela- 
tives as  to  the  degree  and  nature  of  the 
proof  required  in  such  an  action. 

Appeal  from  judgment  entered 


on  verdict  of  jury  and  from  order 
refusing  new  trial. 

Action  to  recover  for  pecuniary 
loss  sustained  by  the  next  of  kin 
of  Peter  Morris,  who  died  intes- 
tate. He  was  killed,  as  claimed 
through  the  negligence  of  defend- 
ant. There  was  conflicting  evi- 
dence, both  as  to  the  n^ligence  of 
deceased  and  of  defendant,  and 
these  questions  were  submitted  to 
the  jury.  Peter  Morris  left  no 
father,  mother,  widow,  children, 
other  persons  dependent  on  him 
for  support.  His  only  next  of  kin 
were  a  sister  and  brother,  living 
in  Ii-eland,  and  three  nephews  in 
this  city.  He  was  by  occupation 
a  junk  dealer.  The  testimony  did 
not  show  he  had  ever  done  any- 
thing to  support,  or  in  any  way 
assist  any  of  these  relatives  while 
he  lived,  nor  did  it  show  what  he 
earned,  nor  what,  if  anything, 
the  value  of  his  life  was  to  his 
next  of  kin.  Upon  this  state  of 
facts,  defendant  moved  tiO  dismiss 
the  complaint  on  the  ground, 
among  others,  that  there  was  no 
basis  of  damage,  or  for  more  than 
nominal  damages,  which  motion 
was  denied  and  defendant  ex- 
cepted. 

L.  W.  Russell,  for  applt. 

C.  iSfecAjer,forrespt. 

Heldj  That  the  rule  that,  where 
actual  pecuniary  damages  are 
sought,  some  evidence  must  be 
given  showing  their  existence  and 
extent  has  never  been  applied  to 
actions  brought  by  an  administra- 
tor, to  recover  for  the  pecuniary 
injury  sustained  by  the  next  of 
kin  from  the  death  of  a  person 
caused  by  the  negligence  of  an- 
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other.  Nor  have  the  courts  of  this 
State  discriminated  between  the 
immediate  and  collateral  kindred, 
and  required  more  or  different 
proof  in  the  case  of  the  latter  than 
in  the  former;  although  this  has 
been  done  in  some  other  States, 
where  it  is  held  there  must  be 
some  direct  proof  that  the  collat- 
eral kindred  had  been  supported 
by  the  deceased,  or  that  there  was 
a  probability  of  their  receiving 
support  from  him  had  he  lived.  75 
111.,  468;  93id.,  302;  25  0.  St.,  512; 
and  in  our  opinion,  such  a  discrim- 
ination might  well  be  made. 

Judgment  affirmed,  with  cause. 

Opinion  per  curiam. 


LIMITATIONS. 

N.  Y.  Common  Pleas.    General 
Term. 

.    Horatio    P.    Allen,    applt.,    v. 
Henry  Trisdorfer,  respt. 

Decided  Feb.  6,  1888. 

• 

A  letter  written  and  sent  by  the  debtor^ 
his  creditor,  acknowledging  the  debt, 
and  promising  to  pay  the  same  "  as  soon 
as  I  possibly  can,"  is  sufficient  under 
Code  §  895,  to  take  the  claim  out  of  the 
statute  of  limitations ;  this  though  the 
letter  be  sent  prior  to  the  expiration  of 
the  six  years*  limitation. 

Appeal  from  judgment  of  City 
Court  of  New  York,  reversing 
judgment  for  plaintiff  and  order- 
ing new  trial. 

The  rent  sued  for  was  due  April 
1,  1879.  The  suit  for  its  recovery 
was  not  commenced  until  Aug. 
23,  1886.  The  statute  of  limita- 
tions was  interposed  as  a  de- 
fense, and  the  sole  question  to  be 
decided  is  whether  or  not  the  fol- 


lowing letter  written  and  sent  by 
defendant  to  plaintiff's  agent, 
takes  the  case  out  of  the  operation 
of  §  395,  Code  Civ.  Pro. 

'*>\  Y.,  March  3,  1881. 
Aug.  H.  Allek,  Esqr., 

320  Broadway. 

Dear  Sir:— Yours  of  the  24th 
inst.  came  to  hand,  and  in  reply 
would  say,  that  when  I  made  you 
the  promises,  I  honestly  intended 
and  still  do  intend  to  pay  you 
amount  due  you,  but  I  trust  you 
will  believe  me,  when  1  tell  you, 
it  was  utterly  impossible,  up  to 
this  time  to  do  so,  and  can  only 
again  say  that  I  will  pay  you  as 
soon  as  I  possibly  can.  Of  course 
if  you  wish  to  sue  me,  I  cannot 
prevent  you,  as  the  claim  is  just, 
but  I  fail  to  see  that  you  will  be 
paid  any  sooner  by  that  method, 
as  I  do  not  dispute  your  claim. 
Hoping  you  will  have  a  little  more 
patience,  and  that  you  may  soon 
hear  from  me.  I  remain,  yours 
truly,  H.  Trisdorfer. 

Wager  dk  Acker^  for  applt. 

Allen,  Talmage  dt  Allen,  for 
respt. 

Held,  That  the  letter  in  ques- 
tion explicitly  shows  an  unquali- 
fied acknowledgment  in  writing 
of  the  existing  debt  as  well  as  un- 
conditional promise  to  pay  the 
same.  It  has  the  same  effect  as 
if  defendant  on  March  8,  1881, 
had  given  his  note  of  hand  to  pay 
the  debt. 

The  fact  that  the  acknowledg- 
ment and  promise  was  made  prior 
to  the  expiration  of  the  six  years 
limitation  of  the  statute  cannot 
destroy  the  legal  effect  of  such 
acknowledgment     and    promise. 
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The  letter  of  March  3,  1881,  added 
nothing  and  could  not  have  in- 
creased the  liability  of  defendant 
then  existing.  Its  evident  inten- 
tion was  to  secure  to  plaintiff  the 
ultimate  recovery  of  his  debt. 

Judgment  of  General  Term  re- 
versed, with  costs,  and  that  of 
Special  Term  aflBrmed,  and  judg- 
ment absolute  for  defendant  or- 
dered on  stipulation. 

Opinion  j?er  curiam. 


HUSBAND  AND  WIFE.    SEP- 
ARATION. 

N.  Y.    Court  of  Appeals. 

Pettit,  resptj  v.  Pettit,  applt 

•   Decided  Dec.  20, 1887. 

An  agreement  between  husband  and  wife 
providing  that  upon  the  payment  by  the 
former  to  the  hitter  of  a  certain  sum, 
which  should  be  received  by  her  in  lieu 
of  all  her  dower  right,  etc.,  in  his  prop- 
erty, they  should  thenceforward  live 
apart  is  not  void  as  against  public  policy 
when  at  the  time  of  making  such  agree- 
ment, the  parties  were  living  separate 
and  apart  and  an  action  for  separation 
upon  the  ground  of  cruel  and  Inhuman 
treatment  was  pending  between  them. 

Affirming  S.  C,  22  W.  Dig.,  864. 

Plaintiff  and  defendant  are  hus- 
band and  wife  and  at  the  ages  of 
eighty  and  seventy-three.  The 
wife  brings  this  action  for  a  lim- 
ited divorce  upon  the  ground  of 
cruel  and  inhuman  treatment. 
Pending  the  trial  a  settlement 
was  agreed  upon  to  enforce  which 
this  action  was  brought.  Said  set- 
tlement provided  that  the  real  and 
personal  peroperty  of  the  husband 
should  be  sold  and  converted  into 
money,  and  after  paying  his  debts 
to  an  amount  not  exceeding  $600 


one-third  of  the  balance  remain- 
ing should  be  paid  over  to  the 
wif e^  and  the  parties  should  live 
separate.  The  property  was  ad- 
vertised for  sale  as  agreed,  but  be- 
fore the  sale  defendant,  throu^ 
his  counsel  demanded  the  execu- 
tion by  plaintiff  of  an  agreement 
to  be  executed  also  by  two  of  the 
sons,  expressly  indemnifying  de- 
fendant against  any  liability  for 
the  support  oC  the  wife  already 
incurred,  or  that  might  thereafter 
accrue.  The  wife  refused  to  sign 
unless  the  sons  did  and  they  de- 
clined. The  husband  indicated  a 
purpose  not  to  carry  out  his  agree- 
ment unless  the  proposed  indem- 
nity was  executed.  The  sale  took 
place  and  the  land  was  purchased 
by  one  S.,  for  $5,160.  The  per- 
sonal property  brought  $541.  A 
contract  of  sale  by  the  husband 
and  wife  was  executed  to  S.,  but 
when  the  day  for  delivering  the 
deed  arrived  the  wife  refused  to 
sign,  except  upon  receiving  her 
share  of  the  money  upon  the  spot. 
S.  brought  a  suit  to  compel  a  de- 
livery of  his  deed.  Pending  that 
the  new  differences  were  settled, 
by  a  supplemental  agreement  that 
the  wife  should  sign  the  deed  and 
the  husband  deposit  $1,400  to 
abide  the  event  of  the  present  ac- 
tion. The  eosts  in  the  suit 
brought  by  S.  seemed  to  have  been 
arranged  by  an  agreement  with 
the  wife's  attorney  to  pay  them 
out  of  any  costs  recovered  by  the 
wife  in  this  action.  The  deed  was 
signed  and  the  money  deposited. 
The  complaint  herein  sets  out  the 
original  written  agreement,  al- 
leges full  performance  on  the  part 
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of  the  wife,  and  damands  perform- 
ance by  the  husband  to  the  extent 
of  the  one-third  of  the  net  pro- 
ceeds. Defendant  claimed  that 
he  signed  the  agreement  under  a 
mistake  of  fact  produced  by  the 
concealment  of  a  material  fact  on 
the  part  of  the  plaintiff.  He 
averred  that  he  did  not  know  of  any 
claim  against  him  for  the  previous 
support  of  his  wife;  that  two  of 
his  sons  had  such  a  claim  to  the 
amount  of  $1,000  and  his  wife 
knew  it;  that  when  the  agreement 
^as  being  made  he  was  asked 
what  debts  he  owed  and  answered 
$600y  and  that  amount  was  named 
in  the  agreement,  the  wife  and 
sons  concealing  the  fact  of  the  ex- 
isting claim  for  support.  There 
was  no  proof  that  at  the  date  of 
the  agreement  the  sons  had  any 
such  claim  in  fact,  or  were  con- 
scious of  such  a  right,  or  that  the 
wife  knew  it  if  any  existed.  De* 
fendant  did  not  even  establish 
that  such  a  claim  had  been  made 
upon  him  subsequent  to  the  agree- 
ment. 

Josiah  T.  MareaUy  for  applt. 

O.  Storms  Carpenter^  for  respt. 

Held,  That  the  defense,  not  hav- 
ing been  proved  was  unavailable. 

It  was  claimed  that  the  agree- 
ment, between  husband  and  wife 
was  against  public  policy  because 
by  its  terms,  the  wife  agreed  to 
hve  separate  and  apart  from  her 
husband. 

Held,  Untenable ;  that  public 
policy  did  not  turn  on  the  ques- 
tion whether  the  husband  de- 
fesded  the  suit  for  divorce  to  final 
judgment ;  that  the  plaintiff 
therein  would  have  been  entitled, 


if  successful,  to  a  decree  of  sepa- 
ration and  to  a  suitable  allowance 
from  the  estate  of  her  husband 
for  support  and  maintenance. 

Where  the  separation  exists  as 
a  fact  and  is  not  produced'  or  oc- 
casioned by  the  contract,  the  con- 
sideration  of  the  husband's  agree- 
ment to  pay  is  his  release  from 
liability  for  the  support  of  his 
wife.  22  Barb.,  97;  88  Hun,  27; 
102  N.  T.,  662. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  hy  Finch,  J.  All  con- 
cur. 


RAILROADS.    INJUNCTION. 
PARTIES. 

N.  Y.  Court  of  Appeals. 

Moore  et  al.,  coiArs.  of  high- 
ways, applts.,  V.  The  Brooklyn 
City  RR.  Co.,  respt  • 

Decided  Jan.  17,  1888. 

CommiflBioners  of  highways  have  no  legal 
capacity  as  sach  to  Tnaintain  an  action 
to  restrain  a  railroad  from  changing  its 
terminus. 

The  threatened  violation  of  a  mere  naked, 
legal  right,  unaccompanied  by  special 
circumstances,  is  not  a  ground  for  in* 
junction  when  legal  remedies  are  ade- 
quate to  redress  any  resulting  injury. 

This  action  was  brought  by 
plaintiffs  as  commissioners  of 
highways  of  the  town  of  New 
Utrecht  to  compel  the  defendant 
to  maintain  the  terminus  of  its 
road  at  the  intersection  of  Fort 
Hamilton  avenue  and  the  Shore 
Road  as  fixed  by  the  consents 
given  in  1861  to  defendant  for  the 
construction  and  operation  of  its 
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road  and  to  prevent  it  from  chang- 
ing from  that  point  to  a  point  on 
the  Shore  road  about  600^eet  from 
the  intersection  of  said  streets. 
Plaintiffs  claimed  to  represent  the 
interests  of  the  public.  The  court 
found  that  the  proposed  change  of 
terminus  was  demanded  by  public 
convenience  and  safety.  The  pro- 
posed change  will  involve  the 
abandonment  of  about  1000  feet  of 
the  road. 

William  SvUivan^  for  applts. 

Thomas  E.  Pearsdlly  for  respt. 

Held^  That  plaintiffs  as  highway 
commissioners  have  no  legal  capac- 
ity to  maintain  this  action,  Laws 
of  1855,  Chap.  255,  25  Wend.,  864; 
1  Den.,  510;  24  N.  Y.,  261. 

Plaintiffs  claimed  that  they 
were  entitled  to  maintain  this  ac- 
tion on  the  ground  that  defendant 


is  under  a  legal  obligation  to  main- 
tain and  operate  its  road  over  the 
entire  route  specified  in  the  con- 
sents of  1861,  and  to  the  precise 
terminus  therein  mentioned. 

Held,  That  such  an  action  could 
hardly  be  maintained  even  if  the 
public  interests  requiree  it.  24 
N.  Y.,  261;  11  id.,  376. 

The  threatened  violation  of  a 
mere  naked,  legal  right,  unaccom- 
panied by  special  circumstances  is 
not  a  ground  for  injunction,  when, 
as  in  this  case,  legal  remedies  are 
adequate  to  redress  any  resulting 
injury.  90  N.  Y.,  58  ;  2  Story's 
Eq.,  §  927  C. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Andrews,  J.  All 
concur. 
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ADJOINING  OWNERS. 

1.  In  an  action  to  restrain  the  disobaree  of 
surface  waters  through  an  artificial  ditch 
it  was  claimed  that  defendant  had  cut 
through  a  natural  ridge  of  sTOund  that 
prevented  the  water  from  flowing  that 
way.  The  court  found  that  the  waters 
had  long  flowed  that  way;  that  the  drain 
slightly  increased  the  natural  flow,  but 
did  no  substantial  damage  to  plaintiff. 
and  refused  to  find  that  any  ndge  had 
been  cut  through  or  any  new  drainage 
area  added  to  the  natural  flow.  Held, 
That  the  action  could  not  be  maintained. 
—Jeffers  et  cU.  v.  Jeffera,  446. 

Bee  Fences. 


ADMINSTRATORS. 
See  EzECUTOBS. 


ADVERSE  POSSESSION. 

1 .  Evidence  insufficient  to  show  title  by  ad- 
verse possession.  —Elwood  et  al.  v.  North- 
rup,  76. 

3.  To  constitute  an  adverse  title  under  2  R. 
S.,  Chap.  1.  Tit.  2.  Art.  4.  8  147,  there 
must  he  some  speciflc  title,  whether 
good  or  bad,  under  which  the  adverse 
claim  is  made,  and  there  is  no  such  color 
of  title  when  possession  Was  taken  purely 
by  mistake  as  to  the  boundaries  of  a  deed. 
-^Darutiger  v.  Boyd  et  al ,  479. 

See  Estoppel,  1. 

AGENCY. 

1.  Plaintiff  was  employed  as  an  agent  by 
defendant,  which  employment  was  re- 
newed by  an  agreement  in  writing  by 
which  the  company  also  i^reed  to  give 
him  regular  renewal  commissions  on  poJ- 
icies  obtained  by  him  when  the  premiums 
were  paid.  Held,  That  this  entitled  him 
to  renewal  commissions  on  policies  ob- 
tained by  him  during  the  year,  and  that 
a  subsequent  abrogation  of  the  contract 
before  the  close  of  the  year  did  not  de- 
prive him  of  the  right  to  receive  such  re- 


newal commissions. — Hale  v.  The  Brook- 
lyn Fire  Ins.  Co.,  815. 

2.  Defendant  formed  a  copartnership  for 
carrying  on  the  milling  and  flour  busi- 
ness and  leased  of  the  wife  of  E.,  one  of 
the  copartners,  her  grist  mill.  Plaintiff 
supplied  to  E.  shaftmg,  etc.,  to  be  used 
in  the  mill,  and  charged  the  same  to  him, 
without  being  aware  of  the  copartner- 
ship. Held,  That  it  was  competent  for 
defendants  to  show  that  it  was  under- 
stood or  agreed  between  E.'s  wife  and 
the  firm  that  she  should  change  the  grist 
mill  into  a  roller  roll  and  put  in  the  nec- 
essary machinery,  etc.,  and  make  the 
needed  repairs,  in  order  to  put  the  mill 
into  runmng  order,  and  that  in  ordering 
the  machinery  from  plaintiff  he  was  ac^ 
ing  as  her  agent  and  not  as  a  copartner. 
—Jonea  v.  Eaton  et  al, .  856. 

8.  Where  defendant  and  his  father  lived  on 
a  farm  which  was  owned  by  the  former, 
and  defendant  purchased  goods  from 
.  time  to  time  upon  credit  of  plaintiffs,  a 
portion  of  which  were  purchased  by  the 
father  and  hired  man,  and  defendant  had 
made  payments  of  money  and  produce 
on  the  same,  and  the  transactions  be- 
tween plaintiffs  and  defendant  took  the 
form  of  an  account  on  the  books  of  plain- 
tiffs, and  subsequently  defendant  leased 
the  farm  stock  and  utensils  to  his  father 
and  moved  from  the  farm,  and  his  father 
conducted  the  business  of  the  farm  in 
apparently  the  same  manner  as  formerly, 
and  continued  to  purchase  goods  of  the 
same  general  character  of  plaintiffs,  who 
without  notice  of  the  change  of  the  rela- 
tions between  the  father  and  the  son  in 
respect  to  the  business  of  the  farm 
charged  such  goods  so  purchased  to  de- 
fendant in  his  account.  Held,  That  de- 
fendant by  reason  of  want  of  notice  of 
revocation  of  agency  was  liable  to  plain- 
tiffs for  goods  so  furnished  his  father; 
that  knowledge  that  defendant  had 
moved  away  from  the  farm  did  not  nec- 
essarily require  the  conclusion  that 
{>laintiffs  had  notice  of  the  change  of  re- 
ations. — Rigga  et  al.  v.  Warner t  Sb8. 

4.  Statements  made  by  defendant's  father 
when  plaintiffs  were  figuring  up  the  ac- 
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count,  and  drawing  up  a  note  for  the 
father  to  procure  his  son's  signature  to, 
are  competent  as  a  part  of  the  re8  gestce, 

5.  One  who  is  sent  by  foreign  principals  to 
found  and  csurry  on  a  branch  of  their 
business  in  this  country  without  special 
instructions  and  without  a  power  of  at- 
torney, and  who  carries  on  business  in 
his  ownname^  is  not  authorized  to  borrow 
money  for  his  principals.— Bicfc/ord  v. 
Menieret  al.,  543. 

6.  A  power  in  an  agent  to  borrow  money  on 
behalf  of  his  principals  must  be  practi- 
cally indispensable  to  the  execution  of 
the  duties  really  delegated  in  order  to 
justify  its  inference  from  the  employ- 
ment.—Id. 

See  MECHAiac's  Lien,  2;  Pleading,  6,  7. 

AGRICULTURAL  SOCIETIES. 

1.  Chapter  131,  Laws  of  1871,  empowers  life 
members  of  the  State  Agricultural  So- 
ciety to  vote  by  proxy  at  all  elections  of 
officers.  At  the  annual  meeting  in  1887 
the  society  passed  a  resolution  *'  that  no 
proxy  should  be  voted  on  at  any  meeting 
unless  showing  within  itself  that  it  was 
specificfidly  intended  to  be  used  at  such 
meeting."  Held,  That  the  resolution 
was  repugnant  to  the  statute  and  void. 
Although  a  prox^  was  in  blank  and  was 
filled  out  immediately  before  the  election 
it  is,  in  the  absence  of  any  challenge  by 
the  maker  of  the  power  of  attorney ,*good 
and  must  be  counted.— In  re  petition  of 
White  et  al.,  341. 

ALIMONY. 
See  Habeas  Corpus. 

AMENDMENTS. 

See  Appeal,  10;  Eminent  Domain,  6:  Lar- 
ceny, 4;  Pleading,  4;  Railroads,  2; 
Wills,  2o. 

ANIMALS. 

1.  One  who  harbors  a  dog  with  knowledge 
that  it  has  attocked  a  human  being  is  re- 
sponsible for  all  subsequent  injuries  in- 
flicted by  the  animal.  The  question  of 
actual  ownership  is  immaterial. — Keenan 
V.  The  Outta  Percha  <fc  R.  Mfg.  Co.,  438. 

2.  Notice  to  an  agent  of  a  corporation  of 
such  fact  is  notice  to  the  corporation. — 
Id. 

See  Evidence,  16. 

ANNUITIES. 
1.  Where  no  date  or  period  is  fixed  for  the 


payment  of  an  annuity  it  may  be  appor- 
tioned, and  where  the  annuitant  dies  be- 
fore the  expiration  of  the  year  his  per- 
sonal representative  is  entitled  to  a  pro- 
portionate part  of  said  annuity.— i?^eci  v 
Cruikshank,  287. 

See  Wills.  7. 

APPEAL. 

1.  An  application  for  leave  to  amend  the 
statement  of  a  confession  of  judgment  is 
addressed  to  the  discretion  of  the  Su- 
preme Court,  and  upon  appeal  from  the 
order  thereon  the  Court  of  Appeals  can- 
not add  other  conditions  to  those  imposed 
by  the  court  heUow. —Symson  v.  Sel- 
heimer,  11. 

2.  A  condition  postponing  the  lien  of  the- 
judgment  to  those  existing  at  a  certain 
date  does  not  postpone  as  to  a  judgment 
docketed  in  form,  but  which  is  as  matter 
of  law  void. — Id. 

8.  The  papers  on  a  motion  for  rearicument 
should  be  sufficient  to  enable  the  court 
to  determine  whether  its  decision  re- 
quires correction  in  any  respect. — Ander- 
sons. The  Continental  Ins.  Co  ,  117. 

4.  Where  an  appeal '  from  Justice^s  Court 
has  been  regularly  taken  and  perfected  the 
County  Court  has  jurisdiction  of  the  same, 
although  the  notice  demands  a  new  trial 
to  which  appellant  is  not  entitled  — Z>iid- 
ley  V.  Brinkerhoff,  140. 

5.  D.  conveyed  certain  property  through  a 
third  person  to  his  wife,  who  executed  a 
mortgage  to  one  M.  and  one  to  C,  who 
assigned  it  to  D.  as  administrator  of  one 
A.  The  first  mortgage  being  foreclosed 
left  a  surplus,  but  not  sufficient  for  pay- 
ment of  the  second.  On  appeal  from  an 
order  on  distribution  thereof.  Held.  That 
the  conveyances  and  mortgage  being 
valid  as  between  the  parties  thereto,  in 
case  the  order  could  be  reversed  the  sur- 
plus would  belong  to  D.  as  administrator, 
and  the  other  parties  not  being  aggrieved 
could  not  appeal. — Hyatt  v.  DiLsenbury 
et  al.,  leo. 

6.  Where  there  are  no  errors  pointed  out  by 
the  exceptions  and  the  order  of  General 
Term  does  not  state  that  the  reversal 
was  on  the  facts,  such  order  of  reversal 
cannot  be  upheld. — Prosser  v.  The  First 
Nat.  Bk,  of  Buffalo  et  a2.,  229. 

7.  An  appeal  from  an  order,  made  on  addi- 
tional papers,  vacating  an  order  made  by 
another  judge,  the  first  order  is  not  under 
review,  and  the  judge  who  made  it  may 
properly  sit  on  the  bearing  of  such  of- 
peal.— Pfcittip«  v.   The  Oermania  Mills, 

8.  Whether  on  all  the  papers  before  it  there 
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were  sufficient  facts  to  justify  the  exam- 
ination of  an  officer  of  the  defendant 
before  trial  rests  in  the  discretion  of  the 
General  Term  and  an  appeal  will  not  lie 
from  its  determination. — Id. 

9.  An  appeal  will  not  lie  to  the  Court  of 
Appeals  from  a  judgment  of  General 
Term  modifying  in  other  respects  an  in- 
terlocutoijr  judgment  ordering  an  &c- 
coxxnt— King  etal.Y,  Barnes  et  aL,  293. 

10.  The  gran  ting  of  amendments  to  the  com- 
plaint not  substantially  changing  the 
claim  rests  in  the  discretion  of  the  court, 
and  an  order  of  General  Term  allowing 
them  18  not  appealable  to  the  Court  of 
Appeal— /d. 

11.  So  also  as  to  a  stay  pending  an  appeal. 

1*3.  Where,  on  motion  in  County  Court  for 
leave  to  issue  execution  on  a  judgment 
recovered  in  Justice's  Court  and  transcript 
filed,  a  claim  was  made  that  plaintiff  was 
not  the  owner  of  the  judgment  but  had 
assigned  it,  and  the  alleged  assignee  was 
allowed  to  present  proofs  of  said  assign- 
ment /fe/d,  That  it  was  substantially  a 
special  proceeding  and  that  an  appeal 
would  he  from  the  order  of  the  County 
Court  under  §  1857.~r^e  Ithaca  Agricul- 
tural Works  V.  Eggleston,  343. 

13  The  General  Term  cannot  base  a  rever- 
sal on  facts  neither  proved  before  nor 
found  by  the  trial  court  and  of  which  it 
coiild  have  no  legal  information.— Z)ai/ 
V.  The  Town  of  New  Lots,  849. 

14.  The  twenty  days  after  entry  of  a  judg- 
ment rendered  in  the  Municipal  Court  of 
Rochester  expired  on  Sunday.  Held, 
That  notice  of  appeal  served  on  the  fol^ 
ST'*?  Monday  was  timely.— Z)or«ey  v. 
Tt'fce,  382. 

15.  Where  the  General  Term  reverses  an 
order  denying  motion  for  a  new  trial  on 
the  minutes  and  grants  a  new  trial,  it  will 
be  assumed  that  its  order  was  based  on 
one  of  the  grounds  mentioned  in  §  999. 
and  where  the  case  presents  disputed 
questions  of  fact  it  cannot  be  said  that 
the  reversal  was  not  on  a  question  of  fact 
and  an  appeal  from  such  order  to  the 
Court  of  Appeals  brings  up  nothine  to 
review— P/iaris  v.  Gere,  899. 

16  A  party  against  whom  judgment  has 
been  rendered  is  not  prevented  from  ap- 
pealing to  the  Court  of  Appeals  by  the 
fact  that  he  has  paid  the  judgment  unless 
the  payment  was  made  by  way  of  com- 
promise or  with  an  agreement  not  to 
appeal.— Ha^s  v.  Nourse,  497. 

17.  A  justice  of  the  Supreme  Court  is  not 
a  party  aggrieved,  nor  does  he  represent 
those  who  may  be  aggrieved  so  as  to  en- 


title him  to  appeal  from  an  order  of  Gen- 
eral Term  reversing  his  order  and  dis- 
charging a  prisoner.— TTic  People  ex  reh 
Breslin  v.  Lawrence,  546. 

18.  To  entitle  the  appellant  to  have  the 
questions  of  fact  reviewed  by  the  Appel- 
late Court  the  case  must  contain  a  state- 
ment that  it  contains  all  the  evidence 
given  on  the  trial.— Porter  et  al.  v.  Smith 
etal.,549. 

19.  In  an  action  for  false  imprisonment,  the 
General  Term  has  not  authority  on  decid- 
ing that  the  amount  of  damages  is  ex- 
cessive to  order  judgment  absolute  for 
nominal  damages  on ly. —CrwmieW  v.  Hitl, 
670. 

See  Depositions.  1,4;  Guardians,  5  ;  Judg- 
ment, 2 ;  Reference,  6 ;  Wills,  6,  27. 

ARREST. 

1  An  undertaking  on  arrest  does  not  com- 
ply with  the  statute  requiring  two  sure- 
ties where  it  is  signed  by  one  or  the 
plaintiffs  and  one  surctv.— Perrw  et  al  v. 
Smith,  139. 

2.  An  affidavit  to  obtain  an  order  of  arrest 
should  contain  the  evidence  from  which 
the  court  can  draw  conclusions,  and  not 
the  conclusion  of  the  affiant  drawn  from 
evidence  which  is  not  furnished  to  the 
court.— 7d. 

See  Execution,  2-5. 

ASSAULT. 

1.  A  conviction  of  assault  in  the  first  degree 
in  administering  poison  cannot  be  sus- 
tained where  the  evidence  is  not  sufficient 
to  show  that  the  life  of  the  person  to 
whom  it  was  administered  was  endan- 
gered.—TAe  People  V.  Burgess,  11 4. 

ASSESSMENTS. 

1.  The  mere  setting  aside  of  a  sale  for  un- 
paid assessments  under  Chap  312,  LawB 
of  1874.  does  not  affect  the  assessments 
themselves.— Da/2^  v.  Sanders,  145. 

2.  The  Prohibition  against  actions  to  va- 
cate assessments  in  the  city  of  New  York 
contained  in  Chap.  838,  Laws  of  1858,  as 
amended  by  Chap.  302,  Laws  of  1874,  ap- 
plies only  to  assessments  which  are  liens 
at  the  time  the  action  is  commenced,  and 
an  action  will  lie  after  payment  of  an 
assessment  to  declare  the  same  invalid 
and  to  recover  back  the  sum  paid.-^De 
Montsaulnin  v.  The  Mayor,  etc.,  of  N,  Y. 
239. 

3.  Money  voluntarily  paid  by  a  widow  out 
of  her  own  personal  funds  to  discharge 
the  lien  of  a  valid  assessment  upon  prop- 
erty in  which  she  claims  dower,  no  pro- 
ceedings having  been  taken  to  collect  the 


580 


INDEX. 


asseesment,  cannot  be  recovered  back. — 
Vanderbeck  v.  The  City  of  Rochester,  897. 

4.  liands  were  assefised  for  benefita  sup- 
posed to  be  derived  from  opening  a  pro- 
posed boulevard.  The  assessments  were 
collected  and  the  moneys  applied  toward 
payment  of  the  awards  made  for  lands 
taken,  but  nothing  had  been  done  toward 
opening  or  working  the  boulevard  al- 
t  hough  six  years  had  elapsed.  Under  the 
cit^  charter  it  required  a  majority  pe- 
tition of  the  landowners,  or  a  three- 
fourths  vote  of  the  council,  in  order  to 
open  and  work  a  street ;  but  no  petition 
had  ever  been  presented,  and  no  action 
had  been  taken  by  the  council.  Held, 
That  a  person  who  had  been  assessed  for 
benefits  could  not  recover  back  his  money 
upon  the  ground  that  the  proceedings  had 
been  abandoned. — Id, 

5.  Chapter  811,  Laws  1861,  relative  to  open- 
ing and  working  highways  within  six 
years  ,etc.,  is  not  applicable  to  streets  laid 
out  within  the  cities  of  the  State.— /c?. 


ASSIGNMENT  FOR  CREDITORS. 

1.  In  an  action  to  compel  an  assignee  to 
account,  brought  by  a  creditor  in  behalf 
of  himself  and  other  creditors,  where  a 
creditor  appears  and  files  his  claim  he 
becomes  a  party  to  the  action  and  is  en- 
titled to  notice  of  all  subsequent  proceed- 
ings.— Bradley  et  al.  v.  Chamberlain,  94. 

2  An  assignment  for  creditors  in  the  form 
of  an  indenture  between  the  assignor  and 
assignee,  signed  by  both,  contains  a  suffi- 
cient assent  by  the  assignee  and  is  valid 
without  a  separate  assent  by  hixxi.^Scott 
v.  Mills,  142. 

8  Advertising  for  presentation  of  claims 
under  an  order  of  the  Court  of  Common 
Pleas  by  the  assignee  is  not  a  proceeding 
for  an  accounting  and  does  not  deprive 
the  Supreme  Court  of  jurisdiction  of  an 
action  to  compel  an  accounting.— LudeAre 
et  aX.  V.  McKeever,  164. 

4.  Upon  an  accounting  by  an  assignee 
under  the  General  Assignment  Act,  Chap. 
438  of  1877,  a  creditor  may  show  that  the 
assignee  was  negligent  in  failing  to  re- 
duce to  possession  assets  which  had  been 
fraudulently  transferred  by  the  assignor 
before  the  assignment ;  and,  in  case  of  a 
plain  violation  of  duty,  the  assignee  may 
be  charged  with  the  amount,  and  this 
although  the  fraudulent  holders  of  such 
assets  are  not  and  cannot  be  parties  to 
the  proceeding. — In  re  assiffnment  of 
Carpenter,  258. 

6.  The  question  of  neglect,  however,  is  one 
to  be  decided  bv  the  circumstances  of 
each  case,  regard  being  had  to  how  th« 
matter  might  have  seemed  to  the  assigne 


at  the  time  and  not  as  it  might  have  been 
made  to  appear  after  long  investigation ; 
regard  being  had  also  to  the  question 
whether  there  was  a  prospect  of  a  bene- 
ficial recovery.— Jd. 

6.  The  general  creditors  of  a  mortgagor  of 
chattels  have  no  right  to  assail  a  mort* 
gage  made  by  him  as  invalid  until  they 
have  secured  alien  thereon  by  levy  under 
execution  or  by  some  other  method  ac- 
quired a  legal  or  equitable  interest  in  the 
X>ToueTtj.— Sullivan  et  al.  v.  Miller  et  a/.. 
295. 

7.  A  mortgagor  of  chattels  has  an  assign- 
able interest  in  the  property  which  passes, 
subject  to  payment  of  liens,  to  nis  as- 
signee for  creditors  —  Id. 

8  After  waiting  a  reasonable  time  for 
claimants  to  establish  their  rights  to  the 
property  it  is  the  dutv  of  the  assignee  or 
the  receiver  appointed  in  his  place  to  take 
the  direction  of  the  court  as  to  its  dispo- 
sition, and  he  is  under  no  obligation  to 
^ive  notice  to  the  general  creditors  of  his 
application  for  such  direction. — Id. 

9.  A  former  employee  of  an  insolvent  who 
has  assigned  for  the  benefit  of  creditors 
under  Chap.  466.  Laws  of  1877.  is  entitled 
to  a  preference  in  payment  as  provided 
by  Chap.  288.  Laws  of  1886,  in  case  h*8 
wages  remain  in  fact  unpaid  at  the  time 
of  the  assignment,  and  although  the 
employee  has  taken  the  assignoirs  note 
due  at  a  future  day  to  secure  payment 
of  his  wages.— Jh  re  settlement  of  Heath, 
406. 

10.  In  an  action  to  set  aside  an  assignment 
made  for  the  benefit  of  creditors,  upon 
the  ground  of  fraud,  Held.  That  as  there 
was  sufficient  evidence  in  the  case  to  sus- 
tain the  finding  of  the  trial  court,  that 
no  fictitious  claims  had  been  fraudulently 
inserted  in  the  assigument,  nor  any 
money  qr  assets  intentionally  or  fraudu- 
lentlv  withheld  by  the  asisiKnor,  this 
court  could  not  say,  notwithstanding 
circumstances  of  suspicion  existed,  that 
the  findings  were  so  clearly  against  the 
weight  of  evidence  as  to  warrant  a  re- 
versal of  the  judgment.— iS^oan  et  al.  v. 
Chxuhn  et  al ,  568. 

See  Chattkl  Mortqaoe,  5;  Contract,  2; 
Fire  Inbxtrance,  6;  Wills,  38. 

ATTACHMENT. 

1  An  affidavit  by  an  agent  simply  stating 
on  information  and  belief  that  a  cause  of 
action  exists  and  that  a  certain  sum  is 
due  over  all  counterclaims  known  to 
plaintifiF  and  that  affiant's  knowledge  and 
belief  are  correspondence  with  plaintiff 
is  insufficient  to  support  an  attachment. 
—Hingstan  v.  Miranda,  (8. 
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2.  DefeDdant  was  a  corporation  doing  busi- 
ness  in  ILlinois.  An  English  insurance 
company  being  indebted  to  it  for  a  loss 
on  property  in  Chicago  on  a  policy  issued 
there,  plaiotififB  procured  an  attachment 
which  was  served  on  the  New  York  agent 
of  the  insurance  company.  Held,  That 
the  indebtedness  could  not  be  attached. 
—Straus  et  al.  v.  The  Chicago  Olycerine 
Co.,  247. 

8  An  attachment  cannot  issue  in  an  action 
upon  a  judgment  unless  it  affirmatively 
appears  that  the  judgment  is  upon  con- 
tract, and  even  then  it  is  doubtful  wheth- 
er  it  can  issue  where  the  judgment  is 
the  sole  foundation  of  the  indebtedness. 
—The  Qutta  Percha  AR.  Mfg,  Co,  v.  Tlie 
Mayor,  etc,,  of  Houston,  271. 

See  Partnebsbip,  7-9;  Rsstitution. 

ATTORNEYS. 

1 .  In  the  absence  of  an  agreement,  the  com- 
pensation of  an  attorney  is  not  in  all 
cases  co-extensive  with  the  taxable  costs; 
in  an  ordinary  case  or  a  small  number  of 
cases  the  taxable  costs  might  furnish  a 
fair  compensation,  but  for  services  in  an 
enormous  number  of  cases  involving  no 
complicated  questions  of  law  and  only 
the  most  simple  question  of  fact  an  al- 
lowance of  taxable  costs  in  each  case 
would  be  grossly  excessive.— ^S^ann  v. 
The  Mayor,  etc,  of  K  Y.,  fJ2. 

2.  An  attorney's  will  contained  a  clause  re- 
leasing  all  claims  he  might  have  against 
any  person  named  in  the  will.  By  his 
codicil  he  gave  to  defendant  certain 
books  and  papers  relating  to  a  suit  on 
which  he  had  a  lien  for  services.  De- 
fendant was  not  named  in  the  will,  nor 
released  by  the  codicil.  Held,  The  naked 
surrender  of  his  lien  on  defendant's 
books  showed  a  purpose  to  retain  the 
debt  and  that  defendant  was  not  released 
therefrom.— 5?oan6  v.  Stevens,  450. 

See  Execution,  8;  Justice's  Coubt;  Resti- 
tution, 

AUCTIONEER. 
See  Suretyship,  2. 

PAILMENT. 

1.  The  general  liability  of  a  shopkeeper  for 
the  loss  of  a  garment  removed  by  an  in- 
tending purchaser  while  in  said  shop,  for 
the  purpose  of  trying  on  another  garment 
there  for  sale,  is  to  be  measured  by  the 
law  of  bailments.— BunneZ/  v.  Stem  et  al, , 
477. 

2.  Where  it  appears  that  such  garment  was 
by  the  owner  laid  on  a  counter  intended 
for  sale  and  exhibition  of  goods  only,  and 


was  in  no  way  put  in  charge  of  defendants 
or  their  employees,  and  was  lost,  there 
lieing  no  proof  of  negligence  or  wrong  on 
defendant's  part,  the  shopkeeper  is  not 
Uable.— Jd. 

See  CONVBRSION,  6,  7 ;  Neouoence,  8. 

BANKRUPTCY. 

1.  The  State  Courts  have  jurisdiction  of  an 
action  against  an  assignee  in  bankruptcy 
to  recover  a  dividend  declared  by  the 
court,  but  retained  and  not  paid  over  hj 
the  assignee.— Ber/ord  v.  Barnes,   209. 

2.  In  such  an  action  the  defendant  may  be 
named  both  individually  and  in  his  offt- 
cial  capacity. — Id, 

See  Judgment,  1,  8,  4. 

BANKS. 

1.  Plaintiff  certified  a  draft  presented  by 
the  City  Bank,  which  was  retained  by 
said  bajik  in  pursuance  of  a  custom  in  the 
city  by  which  the  bank  presenting  such 
paper  should  hold  it  as  an  item  of  credit 
in  the  exchange  account  with  the  certify- 
ing bank.  On  that  day  the  balance  of 
account  was  in  plaintifTs  favor,  which 
was  to  be  settled  the  following  day.  The 
City  Bank  transferred  the  draft  to  de- 
fendant as  a  pavment  on  its  balance  due 
that  day.  Held,  That  defendant  was  not 
Skhona  fide  holder. —The  Flour  City  Nat. 
Bk.  V.  The  Traders'  Nat  Bk„  20. 

2.  A  court  of  equity  has  jurisdiction  of  an 
action  to  compel  the  directors  of  a  bank 
to  account  for  the  performance  of  their 
duties  where  it  is  alleged  that  by  their 
negligence  and  misconduct  losses  have 
been  incurred  by  which  the  bank  is  ren- 
dered insolvent,  although  issues  may  be 
framed  to  be  tried  by  a  jury. — Brincker'^ 
hoff  et  al.  V.  Bostxcick  et  al,  108. 

3.  Where  the  bank  certifies  a  check  drawn 
to  the  maker  or  order  while  still  in  his 
possession,  such  certification  operates  as 
a  promise  to  pay  it  on  presentation  bear- 
ing the  drawer's  indorsement,  and  the 
bank  cannot  be  made  liable  to  a  third 
party  thereon  by  a  transfer  of  the  check 
without  such  indorsement. — Lynch  v. 
The  First  Nat.  Bk. ,  328. 

See  Contract,  16, 17;  Fraud,  2-5;  Larceny, 
9,10. 

BAR. 

1.  The  judgment  debtor  brought  an  action 
to  redeem  certain  premises  and  filed  a 
lis  pendens.  Defendant  set  up  an  absolute 
title.  Subsequently  plaintiff  was  ap- 
pointed receiver  in  supplementary  pro- 
ceedings and  brought  this  action  to  re- 
cover possession  of  said  premises.    The 
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former  action  resulted  in  a  judgment  in 
favor  of  defendant.  Held,  That  plaintiff 
was  bound  by  all  the  proceedings  in  the 
former  action  and  that  the  judgment  in 
that  action  was  a  bar  to  the  maintenance 
of  this  action  to  recover  possession. — 
Spencer  t.  Berdell,  221. 

2.  Before  a  finding  in  a  former  action  can 
be  invoked  against  a  party  as  a  prior  ad- 
judication it  must  appear  that  it  consti- 
tuted a  decision  or  basis  of  a  decision 
from  which  such  party  could  have  ap- 
pealed.—Cau^pe  V.  Park  et  aL,  288. 

8.  Where  in  a  former  action  between  these 
parties  the  referee  found  that  the  con- 
tract in  question  was  made,  but  that  the 
court  had  no  jurisdiction  thereof,  and 
therefore  dismissed  the  case  as  to  such 
contract,  Held-,  That  the  existence  of  the 
contract  was  not  res  adjudicata  so  as  to 
bind  the  defendant. — Id. 

See  Chabtbr  Partt,  8 ;  Conversion.  6 ; 
Judgment,  10 

BASTARDY. 

1.  The  mother  of  an  alleged  bastard  testi- 
fied that  she  was  a  married  woman,  but 
had  not  seen  her  husband  in  eight  years, 
and  never  heard  of  his  having  died. 
Held,  That  a  mother  of  a  bastard  is  not 
competent  to  establish  the  fact  of  non- 
access  of  her  husband  for  the  period  of 
one  year  jjrior  to  its  birth. — The  People 
ex  rel  Wright  v.  Supt  of  Poor,  85. 

BILL  OF  PARTICULARS. 

1.  In  an  action  by  a  judgment  creditor  to 
set  aside  a  release  given  by  the  debtor  to 
the  defendant,  the  latter  set  up  in  his 
answer  that  the  debtor  was  indebted  to 
him  in  a  certain  sum  on  account  of  money 
advanced,  and  that  the  release  was  given 
in  consideration  and  in  satisfaction  of 
such  indebtedness.  Held,  That  a  bill  of 
particulars  was  properly  ordered,  not- 
withstanding this  allegation  was  unnec- 
essary to  be  inserted  in  the  answer,  and 
the  facts  might  be  proven  under  a  gen- 
eral denial. — Weiler  v.  Mooney,  79. 

2.  A  copy  account  authorized  by  §  531 
should  contain  both  the  debits  and  credits. 
—The  Union  Hardware  Co.  v.  Flagler  et 
al.,  116. 

8.  In  an  action  by  the  proposed  purchaser 
of  real  property  to  recover  the  amount  of 
the  deposit  made  by  him,  and  expenses 
of  examining  title,  etc.,  on  the  ground 
that  the  seller  could  not  give  good  title, 
a  bill  of  particulars  may  be  ordered  of 
the  specific  defects  claimed  in  the  com- 
plaint to  exist  in  the  title. — Lahey  v. 
Kortright  et  al.,  994. 

See  Slander,  4. 


BONA  FIDE  PURCHASER. 

1.  The  character  of  bona  fide  purchaser 
must  be  completed  before  his  title  will 
have  protection  as  against  outstanding 
equities,  and  his  performance  or  pay- 
ments upon  the .  contract  of  purchase, 
subsequent  to  the  time  he  becomes  af- 
fected by  notice  of  them,  will  be  treated 
as  in  his  own  wrong  and  not  as  available 
against  such  equities  for  any  purpose; 
but  BO  far  as  performance  is  made  in  good 
faith,  and  no  further,  he  may  have  pro- 
tection or  indemnity  for  reimbursement, 
and  for  that  purpose  alien  for  the  amount 
so  ^d.Sargent  v.  The  Eureka  Spund 
Apparatus  Co.,  208. 

See  BA.NKS,  1;  Conversion,  1;  Fraud,  1. 

BOUNTIES. 

1.  The  power  conferred  on  boards  of  super- 
visors to  borrow  money  on  the  credit  of 
the  county  to  pay  bounties  was  not  ex- 
hausted when  once  exercised,  but  the 
boards  had  power  to  borrow  and  renew 
their  obligations  from  time  to  time  to 
continue  the  indebtedness  so  created.  In 
an  action  on  a  note  given  by  the  treas- 
urer under  authority  of  the  board  for 
such  purpose  the  burden  is  on  the  county 
to  show  that  the  note  in  question  was 
outside  of  and  in  excess  of  the  actual 
authority  of  the  treasurer. — Parker  et  at. 
V.  Suprs.  of  Saratoga  Co,,  171. 

2.  Authority  to  the  treasurer  to  borrow 
money  to  extend  a  debt  already  existing, 
such  as  bonds  and  notes  of  the  county,  is 
not  a  delegation  of  the  judicial  powers  of 
the  board. — Id. 

BRIBERY. 

1.  On  the  trial  of  an  indictment  for  bribery 
the  testimony  of  defendant  given  before 
a  committee  of  the  senate  appointed  to 
investigate  the  facts  involved  in  the 
charges  of  bribery,  defendant  being 
under  subpoena,  is  inadmissible  against 
him.  It  is  not  necessary  for  the  protec- 
tion of  defendant  under  §79,  Penal  Code, 
that  defendant  should  have  refused  to 
obey  the  subpoena  or  to  answer  the  ques- 
tions of  the  committee,  the  subixena  be- 
ing compulsory.— !r7i6  jR6op2e  V.  Sharp, 
878. 

2.  Evidence  that  a  year  before  the  offense 
charged  defendant  tried  to  bribe  anotber 
person  is  not  admissible  on  the  question 
of  intent  with  which  defendant  paid  the 
bribe  alleged,  it  being  too  remote  and 
proof  of  the  commission  of  one  crime  is 
not  admissible  on  the  trial  for  another 
offense.— Jd. 

8.  Evidence  that  some  of  the  persons  al. 
leged  to  have  been  bribed  and  who  were 
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co-defendants  were  in  Canada  is  inadmis- 
sible and  irrelevant,  the  rule  that  a  failure 
to  produce  proof  which  would  render  ma- 
terial but  doubtful  facts  certain  will  raise 
a  presumption  against  the  party  who 
omits  to  do  bo  does  not  apply  unless  it 
appears  that  such  proof  is  m  his  power. 

BROKERS. 

1.  Defendant,  who  was  president  of  a  cor- 
poration employed  plaintiff  to  procure  a 
contract  for  the  sale  of  goods  the  corpo- 
ration was  to  manufacture.  Plaintiff 
Srocured  a  customer  and  submitted  to 
efendant  a  contract  to  get  signed.  Held, 
That  he  was  entitled  to  his  commissions 
and  that  it  was  not  necessary  to  entitle 
him  to  them  that  the  corporation  was 
willing  to  manufacture  the  goods  or  that 
defendant  had  so  represented.— -^Ycfcv, 
Cunningham  ^  198. 

See  Dbpositions,  6,  7. 

CANALS. 

1.  Where  the  property  appropriated  by  the 
State  was  not  the  property  of  plaintiff, 
but  plaintiff's  property  was  affected  by 
such  appropriation,  plaintiff's  remedy 
must  be  had  by  presenting  and  asserting 
his  claim  against  the  State  in  the  manner 
which  is  permitted  by  the  statute,  and 
he  cannot  maintain  an  action  for  dam- 
ages resulting  from  such  appropriation 
against  the  officers  of  the  State  or  those 
legally  acting  imder  their  authority. — 
WrightY,Eldred,Z49. 

2.  The  superintendent  of  the  Auburn  water 
works  company  is  not  within  the  class  of 
persons  excluded  from  appointment  upon 
the  canals  as  provided  m  1  R.  S.,  260,  § 
185.  as  it  appears  that  the  right  of  the 
water  works  company  was  not  adverse 
to  those  of  the  State,  and  the  water  taken 
by  them  was  in  no  sense  taken  from  the 
canals,  under  the  appropriation  of  water 
made  by  the  State.— Id. 

8.  The  letter  of  authority  under  which  de- 
fendant acted,  by  which  he  was  author- 
ized or  requested  "to  close  flush  gates 
when  the  water  was  lowered  sufficiently, 
and  to  open  them  temporarily  when  it 
should  become  necessary/'  does  not  come 
within  the  rule  which  does  not  permit  a 
person  charged  with  an  official  duty  or 
authority  involving  the  exercise  of  dis- 
cretion or  judgment,  or  with  an  agenc 
of  personal  trust  and  confidence,  to  dele- 
gate it  to  another  as  applied  to  the  case 
at  bar. — Id. 

CERTIORARI. 

1.  Upon  the  return  of  a  writ  of  certiorari 
the  court  may  examine  the  eyidenpe  and 


determine  whether  there  was  any  compe- 
tent proof  of  the  facts  necessary  to  au- 
thorize the  adjudication  made,  and 
whether,  in  making  it,  any  rule  of  law 
affecting  the  rights  of  the  parties  has 
been  violated,— TTie  People  ex  reL  Wright 
V.  Supt  of  Poor,  86. 

2.  But  the  proceedings  will  not  be  annulled 
by  reason  of  errors  in  the  admission  or 
rejection  of. evidence  only,  provided  no 
rule  of  law  affecting  the  rights  of  the 
parties  has  been  violated  to  the  prejudice 
of  the  relator,  and  where  there  is  any 
competent  proof  of  all  the  facts  neces- 
sary to  be  proved  in  order  to  authorize 
the  determination.— /cf. 

8.  Where  the  return  is  silent  as  to  the  al- 
legations of  the  petition  the  case  must  be 
heard  both  on  the  petition  and  return, 
and  the  allegations  of  the  petition  must 
be  taken  as  true.— 27i«  People  ex  rel.  Mc- 
Loughlin  v.  Fire  Comra,,  134, 

See  Highways,  8;  Tazbs,  8. 

CHARTER  PAKTY. 

1.  By  the  terms  of  a  charter  party  a  portion 
of  the  freight  was  to  be  paid  at  Cadiz  in 
cash.  Upon  arriving  there  the  master  of 
the  vessel,  although  knowing  that  the 
charterer's  agent  at  that  place  had  suffi- 
cient moneys  of  theirs  in  iiis  hands  with 
which  to  pay  the  freight,  for  convenience 
in  remitting  the  same  to  the  owners  al- 
lowed such  agent  to  undertake  to  pro- 
cure a  draft  for  him  and  forward  the 
same  to  them,  and  relied  upon  the  state- 
ment of  such  a^ent  that  he  had  done  so 
without  investigation.  Such  agent  did 
not  procure  a  good  draft,  but  drew  an 
unauthorized  draft  on  the  charterers, 
having  at  that  time  no  money  in  their 
hands,  and  such  draft  when  presented 
was  dishonored.  Held,  That  the  master 
was  entitled  to  recover  the  freight  for 
which  the  draft  was  taken;  that  there 
was  no  payment  of  the  debt. — Holdstcorth 
V.  De  Belaunzaran  et  al.,  26. 

2.  A  charter  party  was  executed  by  defend- 
ants with  their  firm  name  but  in  fact  for 
themselves  and  the  other  charterers, 
which  fact  was  not  known  to  plaintiffs. 
The  charter  party  was  not  under  seal. 
Held,  That  plaintiffs  could  prove  in  an 
action  on  the  charter  party  that  defend- 
ants executed  it  as  representing  all  the 
charterers;  and  that  such  other  persons 
could  be  treated  as  dormant  partners  and 
were  not  necessary  parties  defendant. — 
Woodhouae  et  al.  v.  Duncan  et  al,  280, 

8.  An  adjudication  in  a  former  suit  in  ad- 
miralty against  plaintiffs  brought  by  de- 
fendants in  which  it  was  adjudged  that 
T>l»intiffs  had  performed  all  the  covenants 
in  the  charter  party  is  binding  on  the 
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parties  thereto  and  those  whom  they 
represented  and  who  were  in  privity 
with  them. — Id. 

CHATTEL  MORTGAGE. 

1.  The  provisions  of  an  agreement  are  en- 
titled to  a  reasonable  interpretation,  and 
to  that  end  reference  mav  be  had  to  the 
puipose  in  view,  to  ascertam  the  intention 
of  the  parties.— Bums  v.  Hunger,  28. 

8  Where  the  purpose  in  view  in  an  agree- 
ment for  the  sale  of  a  canal  boat  ^ich 
had  been  incumbered  by  chattel  mort- 
gages, is  that  the  vendor  vest  the  vendee 
with  perfect  title  to  it  clear  of  incum- 
brance, it  could  not  have  been  contem- 
plated that  any  entry  be  made  in  the  books 
of  the  auditor  not  authorized  by  statute, 
and  all  liens  and  mortgages  are  nullified 
when  a  perfect  title  is  transferred,  and 
when  that  is  effectually  done,  the  caprice 
of  the  vendee  cannot  properly  take  the 
place  of  satisfaction  on  nis  part. — Id. 

8.  When  a  chattel  mortgage  which  is  a  first 
lien  on  personal  proper^  is  foreclosed  by 
sale  of  the  mortgaged  property,  such 
foreclosure  cuts  off  as  effectually  the  lien 
of  junior  mortgages  as  a  formal  dis- 
charge of  such  mortgages  by  the  mort- 
gagees; and  in  either  case  there  would 
be  no  change  of  the  apparent  situation 
on  the  records  of  the  auditor's  office,  but 
the  fact  of  satisfaction  would  have  to 
appear  aliunde  the  record.— Id. 

4.  Plaintiffs  received  from  one  P.  in  Penn 
sylvania  an  instrument  in  form  of  a  bill 
of  sale  on  a  canal  boat  then  in  this  State, 
but  which  was  in  fact  a  chattel  mort- 
gage; their  agent  immediately  started  to 
take  possession  of  the  boat,  but  arrived 
an  hour  after  defendant  had  levied  there- 
on under  an  attachment  against  F.  The 
agent  filed  the  mortgage  and  assumed 
possession  until  the  sale  by  defendant. 
Held,  Neither  under  the  statutes  relating 
to  chattel  mortgages  nor  the  act  relating 
to  liens  on  canal  boats  were  plaintiffs 
entitled  to  recover,  and  that  the  statutes 
of  this  State  govern  the  case.— JTeZfer  et 

aJ,.  V.  Paine,  289, 

5.  Aji  assignee  for  benefit  of  creditors  of 
the  mortgagor  cannot  take  advantage  of 
the  omission  of  a  chattel  mortgagee  of 
the  assignor  to  file  his  mortgage  as  re- 
quired by  the  statute  nor  claim  that  the 
same  should  for  that  reason  be  set  aside 
in  a  suit  prosecuted  by  him  for  that  pur- 
nose  under  the  Act  of  1858.  Cbap.  34. 
Nor  can  a  judgment  creditor  of  the  as- 
signor whose  judgment  was  recovered 
after  the  assignment  maintain  an  action 
to  set  aside  the  chattel  mortgage  upon  the 
ground  that  the  same  or  a  true  copy  of  it 
was  n^t  filed  as  required  by  the  statute 
^Dorthy  et  al.  v.  Servia  et  dl.,  664. 

Seo  Assignment  fob  Creditors,  6,  7. 


CIVIL  DAMAGE  ACT. 

1.  Evidence  sufficient  to  require  the  sub- 
mission of  an  action  imder  the  Civil 
Damage  Act  to  the  jury. — Ackerman  v. 
Betz,  407. 

CODE  CIVIL  PROCEDURE. 

See  Appeal,  12  ;  Costs,  8,  5;  Depositions, 
1;  Duress,  2;  Evidence,  8.  20,  24;  Exe- 
cution, 1,  7;  ExBcm'OBs,  6;  Injunction, 
4;  Judgment,  4, 10;  Lease.  6;  Limita- 
tion, 2,  8;  Mortgage,  10;  Negotiable 
Paper,  8;  Pleading,  8;  Revivor;  See- 
vice;  Wills,  5,  6. 

CODE  CRIMINAL  PROCEDURE. 
See  Criminal  Law,  6;  Larceny,  5. 

COMMON  CARRIERS, 

1.  B.,  who  was  vice-president  of  both  de- 
fendant companies,  whose  routes  con- 
nected, contracted  with  plaintiffs  for  the 
transportation  of  certain  oil  from  Panama 
to  New  York  for   a  sinrle  price.     Two 

^  months  after  delivery  of  the  oil  bills  of 
lading  were  sent  to  plaintiffs  limiting 
the  liability  of  each  company  to  its  own 
line.  Held,  That  the  contract  was  a  joint 
one,  which  defendants  had  power  to 
make,  and  that  in  the  absence  of  proof 
that  plaintiffs  agreed  to  accept  the  bills 
of  lading  in  place  of  the  contract  the  lat- 
ter was  not  altered  or  abrogated  thereby. 
—Swift  et  al.  v.  The  Pacific  Mail  SS. 
Co.  et  al,  99. 

2.  It  is  the  duty  of  a  carrier  to  ascertain 
whether  a  biU  of  lading  was  delivered  to 
the  shipper,  and  if  so  he  should  retain  the 
propertv  until  demanded  by  one  claiming 
under  that  title. — Furman  v.  The  Unioti 
Pacific  RR.  Co.,  182. 

3.  Plaintiff  shipped  goods  marked  '*  Y. 
Order  notify  Z.  Bros.,"  and  took  bill  of 
lading  for  same.  Defendant  received  the 
goods  and  forwarded  them  in  course  of 
transit  without  notice  of  the  contents  of 
the  bill  of  lading  except  a  transfer  ^eet 
stating  the  consignee  to  be  *'  Y.  Order 
Hup,  Z.  Bros."  Defendant  delivered  the 
gocxls  on  order  of  Z.  Bros,  without  pro- 
duction of  the  bill  of  lading.  Hdd,  That 
it  waslliable  for  conversion;  that  the  word 
"notify"  wafi  a  plain  notice  that  Z.  Bros, 
were  not  the  consi^ees.  and  as  no  one 
was  named  in  the  bill  of  lading  no  deliv- 
ery should  have  been  made  to  any  one 
who  did  not  produce  it. — Id. 

4.  A  common  carrier  is  not  only  liable 
while  the  property  is  in  course  of  transit, 
but  continues  liable  for  such  a  reasonable 
period  of  time  as  will  enable  the  con- 
signee after  notice  to  effect  the  removal 
pfthe  ^pods  with  reasonable  diligence.— 
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Dunham  etal.  v.  The  B.  <Sb  A,  RR.  Co., 
325. 


COMPOSITION. 

.  While  a  secret  agreement  with  one  of 
several  creditors  as  an  inducement  to 
procure  his  signature  to  a  composition 
agreement  that  he  shall  receive  a  greater 
amount  for  the  notes  than  their  face  is 
fraudulent  and  Toid,  and  will  avoid  the 
composition  as  to  all  innocent  parties 
thereto,  the  party  with  whom  such  agree- 
ment is  made  cannot  be  heard  to  allege 
that  the  composition  is  invalid  or  be  al- 
lowed to  recover  such  increased  amount, 
but  he  is  to  be  held  to  his  remedv  on  the 
composition  notes.— WTiife  v.  Kuntz  et 
oZ  ,  487. 

CONSTITUTIONAL  LAW. 

See  Dairy  Law,  2;  Larceny,  5;  N.  Y.  City, 
2;  Railroads,  7, 13, 16;  Taxes,  8;  Title, 
8. 

CONTEMPT. 
See  Habeas  Corpus. 


CONTRACT. 

1.  '^Vhere  a  building  contract  contains  a 
provision  that  no  extra  work  will  be  done 
unless  agreed  to  by  the  superintendent, 
the  price  reduced  to  writing  and  signed, 
it  is  not  error,  in  an  action  thereon,  to 
exclude  proof  of  extra  work  and  materi- 
als where  there  does  not  appear  to  have 
been  a  compliance  with  the  condition 
atoTeB&id,^  SutJierland  et  al.  v.  Morris,  4. 

2.  Where  an  assignee  for  creditors  adopts  a 
contract  of  the  assignor  and  undertakes 
its  performance,  but  thereafter  fails  and 
refuses  to  carry  it  out,  a  counterclaim  for 
breach  of  the  contract  may  be  allowed  in 
an  action  by  the  assignee  for  goods  fur- 
nished under  the  contract  —Patton  v. 
The  Royal  Baking  Potvder  Co.,  15. 

3.  Where  the  provision  of  a  building  con- 
tract requiring  the  work  to  be  completed 
within  a  specified  time  has  been  waived 
by  the  owner  he  is  not  entitled  to  recover 
damages  by  reason  of  the  non-completion 
of  the  building  vnthin  the  time  specified. 
—Stout  V.  Jones,  67. 

4.  Evidence  as  to  whether  work  on  a  build- 
ing contract  was  delayed  by  putting  it 
off  till  spring  is  incompetent,  as  the  fact 
could  be  determined  without  the  aid  of 
the  opinion  of  experts.— Jd. 

5.  A  requirement  of  the  contract  that 
orders  for  extra  work  and  material  shall 
be  in  writing  and  signed  by  the  parties 
may  be  waived  by  their  acts. — Id. 


6  A  contract  not  to  engage  for  ninety-nine 
years  in  a  certain  business  in  any  of  the 
States  or  territories  of  the  United  States 
except  two  named,  made  on  a  sale  of 
said  Dusiness,  being  partial  and  not  in 
general  restraint  of  trade,  is  valid.— T7je 
Diamond  Match  Co.  v.  Roeher,  174. 

7.  The  doctrine  as  to  what  is  the  general 
restraint  of  trade  does  not  depend  on 
State  lines.— Id. 

8.  The  fact  that  the  covenant  is  practically 
unlimited  as  to  time  is  not  an  objection, 
the  contract  being  otherwise  good.— Jd. 

9.  The  jurisdiction  of  the  court  to  enforce 
the  covenant  by  injunction  is  not  affected 
by  the  fact  that  a  bond  for  its  perform- 
ance was  given  with  a  stipulation  for 
liquidated  damages. — Id, 

10.  An  action  for  such  enforcement  may 
be  maintained  by  a  foreign  corporation. 
— Id. 

11.  The  evidence  as  to  what  the  contract  in 
fact  was  between  plaintiff  and  defend- 
ant was  conflicting,  and  plaintiff  made 
tender  of  payment  by  leaving  the  pur- 
chase pijce  of  the  sheep  he  had  agreed  to 
buy  at  the  price  which  by  his  version  of 
the  contract  he  had  agreed  to  pay,  which 
sum  defendant  had  refused  to  accept  and 
deliver  the  sheep,  denying  that  such  was 
the  agreement.  Held,  That  it  was  error 
for  the  court  to  charge  **  that  the  pay- 
ment of  the  money  by  plaintiff  to  defend- 
ant's daughter  for  the  benefit  of  defend- 
ant is  evidence  of  the  good  faith  of  plain- 
tiff in  carrying  out  the  agreement  made 
or  alleged  to  have  been  made  by  plaintiff 
with  defendant,"  the  effect  of  the  evi- 
dence and  its  bearing  on  the  disputed 
question  of  fact  was  not  a  question 
of  law  for  the  court  but  a  matter  of  in- 
ference for  the  jury.— flyde  v,  Payne, 
256. 

12.  Where  a  provision  of  an  executory  con- 
tract may  be  treated  as  a  covenant  rather 
than  a  condition,  its  importance  and 
effect  in  an  action  for  the  consideration 
money  depends  upon  the  fact  whether  it 
is  a  subst^tial  part  of  the  contract  and 
of  the  consideration  for  defendant's 
promise  to  pay,  and  where  nothing  ap- 
pears to  prove  or  from  which  it  can  be 
inferred  fiiat  it  forms  a  substantial  part 
of  the  consideration  an  offer  of  perform- 
ance is  not  prerequisite  to  the  plaintiff's 
right  of  action.— JTirte  v.  Peck,  268. 

18.  Where  a  contract  provides  for  the  doing 
of  certain  work  on  notice  or  demand,  a 
refusal  to  perform  excuses  the  other 
party  from  making  any  demand  or  serv- 
ing any  notice. — Robinson  v.  Frank,  336. 

14.  The  complaint  alleged  that  the  parties 
trafficked  upon   the    market  value    ol 
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wheat;  that  orders  were  giTen  and  a 
margin  paid  defendant  to  secure  him 
against  a  decline  in  the  market  value ; 
that  if  that  value  advanced  plaintiff  was 
entitled  to  the  advance ;  that  the  trans- 
actions were  based  on  the  fluctuations  of 
the  market  value;  that  defendant  had 
closed  the  transactions  on  the  basis  of 
the  market  and  had  retained  the  margin 
of  $3,586,  which  plaints  sought  to  re- 
cover. On  demurrer,  BJeld,  That  the 
complaint  stated  a  watering  contract, 
and  the  latter  was  void.— PecA:  v.  The 
Doran  A  Wright  Co  ,  399. 

15.  Defendant  having  failed  to  keep  his 
agreement  to  deliver  a  lecture  upon  re- 
ceiving a  certain  sum  from  plaintiff,  the 
lacter  to  be  entitled  to  the  whole  sum  re- 
alized from  the  sale  of  tickets,  Held,  that 
plaintiff's  loss  of  profits  was  an  ele- 
ment of  damage  to  be  considered  by  the 
jury.  And  although  by  the  contract  it 
was  made  a  condition  precedent  that  de- 
feadant  should  be  paia  before  lecturing, 
yet  having  repudiated  the  contract  de- 
fendant could  not  demand  performance 
of  such  precedent  condition. — Savery  v. 
IngersoU,  426. 

16.  The  word  **  dividends"  as  used  in  bank- 
ing, railroad  and  other  business  associa- 
tions, is  that  portion  of  the  profits  which 
is  set  apart  and  divided  by  the  managers 
or  directors  of  the  corporation  among 
the  stockholders.  This  separation  and 
division  is  not  a  growth,  but  an  act;  and 
dividends  cannot  accrue  until  declared. 
— Parks  V.  The  Automatic  Bank  Punch 
Co.,  562. 

17.  The  phrase  *'  dividends  accruing  "  used 
in  the  contract  between  the  parties  here- 
to defined  and  applied  in  accordance  with 
above  principle. — Id. 

tiee  Common  Garriebs,  1;  Fire  Insurance. 
3;  Sale,  1,  7. 

CONVERSION. 

1.  Certain  bonds  which  stated  that  on  de- 
fault in  the  interest  the  principal  should 
become  due  were  stolen  from  plaintiff 
and  purchased  by  defendants  some  years 
after  and  after  default  had  been  made 
and  a  foreclosure  of  the  mortgage  begun. 
In  an  action  for  conversion.  Held,  That 
defendants  were  not  bona  fide  holders, 
having  purchased  paper  which  was  over- 
due at  the  time,  and  it  not  appearing;  that 
those  of  whom  they  purchased  were  bona 
fide  holders  who  had  purchased  before 
maturity.— T/ic  Northampton  Bank  v. 
Kidder  et  aL,  165. 

2.  While  lawful  possession  of  personal 
property  is  evidence  of  such  title  as  to 
support  an  action  for  conversion  against 
a  mere  wrongdoer  or  stranger  to  the  title, 


yet  such  possessor  cannot  assert  such 
right  of  title  against  a  sheriff  who  takes 
such  property  and  sells  it  by  virtue  of  an 
execution  against  him. — Chamberlain  v. 
Darrow,  200. 

8.  Treating  plaintiff  as  an  executor  de  son 
tort  he  could  not  maintain  an  action  in  a 
representative  capacity  and  make  the 
title  which  his  wife  had  at  the  time  of  her 
death  available  against  defendant. — Id. 

4.  In  an  action  against  defendants  as  com- 
missioners of  highways  to  recover  the 
sum  stipulated  for  constructing  a  bridge 
in  pursuance  of  a  contract,  the  plaintiff 
was  defeated  upon  the  ground  that  the 
action  was  barred  by  the  statute  of  lim- 
itations. Subsequent  to  the  commence- 
ment of  the  action,  but  before  service  of 
the  complaint,  plaintiff  became  aware 
that  defendants  had  converted  the  prop- 
erty by  a  sale  and  delivery  of  the  mate- 
rials composing  the  bridge  to  a  third  per- 
son. After  the  unsuccessful  termination 
of  that  suit,  plaintiff  brought  this  action 
for  the  conversion.  Held.  That  plaintiff 
having  elected  to  continue  the  prosecution 
of  his  action  upon  the  contract,  wirh 
cognizance  of  the  conversion  of  the  prop- 
erty, was  thereafter  precluded  from  re- 
sorting to  an  action  of  tort;  the  remedies 
are  inconsistent,  and  plaintiff  having 
made  his  election,  he  is  confined  to  the 
one  he  first  preferred  and  adopted  and 
cannot  afterward  resort  to  the  other  al- 
though unsuccessful  in  the  first. — Boots 
V.  Ferguson  et  al,  358. 

5.  An  injunction  restraining  one  from  dis- 
posing of  or  in  any  manner  interfering 
with  personal  property  does  not  prevent 
the  party  from  bringing  an  action  for 
damages  where  the  property  is  wrong- 
fully taken  out  of  his  possession  by  a 
third  party,  and  it  seems  he  might  bring 
an  action  to  recover  it. — Van  Wagoner 
V.  Terpenning,  434. 

6.  A  judgment  determining  that  plaintiff  is 
the  owner  of  a  certain  oil  well  drilled  by 
defendant  on  lands  leased  by  the  former 
of  the  latter,  precludes  defendant  or  his 
bailee  from  questioning  the  title  to  the 
oil  di"awn  from  the  well,  in  an  action 
brought  for  the  conversion  thereof.  And 
such  judgment  estops  defendant  or  his 
bailee  from  showing  that  the  well  was 
drilled  under  an  agreement  that  defend- 
ant should  have  one  acre  out  of  the 
leased  territory  in  which  to  drill  the 
well,  and  that  it  was  done  with  plain- 
tiff's permission. — Hughes  v.  TTie  United 
Pipe  Lines,  561. 

7.  An  action  for  conversion  may  be  nuiin- 
tained  against  a  pipe  line  company,  aa 
bailee,  te  recover  the  value  of  certain  oil 
drawn  from  a  well  owned  by  plaintiff, 
and  stored  in  the  pipes  and  tajoks  of  the 
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company,  even  though  it  has  been  com- 
mingled with  other  oils  and  its  identity 
is  lost. — Id. 

See  Common  Cabbiebs,  8;  Pabtnebship,  »; 
Tenants  in  Common. 

CORPORATIONS. 

1.  The  liability  of  a  shareholder  to  pay  for 
stock  does  not  arise  out  of  his  relation, 
but  depends  on  his  contract  or  upon  some 
Mtatute,  and  in  the  absence  of  these 
grounds  of  liability  he  does  not  make 
himself  liable  to  pay  the  face  of  the 
shares  as  upon  a  subscription.— C'/irttte- 
sen  T.  Eno,  89. 

3.  Certain  stock  was  issued  to  defendant 
which  was  credited  as  part  paid  although 
not  in  fact  paid.  He  paid  the  balance. 
Held,  That  the  transaction,  as  between 
him  and  the  corporation,was  binding,  and 
that  the  amount  so  credited  did  not  con- 
stitute a  trust  fund  for  the  payment  of 
creditors  and  could  not  be  reached  by  a 
creditor. — Id. 

8.  Pending  an  action  to  dissolve  a  corpora 
tion  an  action  was  commenced  to  fore- 
close a  mortgage  given  by  ir,  in  which  ac- 
tion it  was  decided  that  certain  property 
not  in  terms  covered  by  the  mortgage 
was  in  fact  covered  by  it.  HeZd,  That  all 
the  parties  to  that  action  were  bound  by 
the  judgment  and  that  it  could  not  be  im  • 
peached  in  a  collateral  action  by  the  cor* 
poration  or  its  general  creditors ;  that 
the  unsecured  creditors  were  not  proper 
p>arties  to  such  action,  or  entitled  to  no- 
tice until  the  appointment  of  a  final  re- 
ceiver; nor  even  then  except  as  to  their 
rights  in  such  property  as  comes  to  the 
receiver  to  be  custributed  by  him.— flier- 
Hng  V.  The  N.  F..  L.  E,  <fc  W,  RR.  Co., 
45. 

4.  The  rule  that  a  receiver's  title  relates 
back  to  the  commencement  of  the  action 
does  not  applv  to  a  case  where  property 
has  been  legally  disposed  of  under  tne  di- 
rection of  the  court.— Jd. 

5.  The  confession  of  judgment  prohibited 
by  §  71  of  2  R.  S.,  469,  is  a  voluntarv  one 
made  without  the  interference  of  the 
court.— Jd. 

6.  In  the  annual  report  of  the  trustees  of  a 
manufacturing  corporation  the  amount 
of  capital  paid  in  cash  is  not  required  to 
be  separately  stated. — Whitdker  y.  Ma»- 
terton  et  al,,  56. 

7.  Neither  a  receiver  appointed  in  a  cred- 
itor's action,  nor  one  claiming  under  him 
can  enforce  the  liability  of  a  stockholder 
of  a  corporation  for  the  balance  due  on 
his  stock  under  §  10  of  the  Manufacturing 
Act,  or  1  R.  S.,  600.  §  ^.—Tucker  v.  Oil- 
man, 274 


8.  In  proceedings  under  the  act  of  1878  for 
the  issue  of  new  certificates  oi  stock,  it 
must  appear  that  the  petitioner  is  the 
owner  of  the  shares  and  that  the  certifi- 
cates of  such  shares  have  been  lost  or 
destroyed,  and  cannot  after  due  diligence 
be  found. — In  re  Biglin  v.  Friendship 
Assn.,  802. 

9.  Whenever  an  existing  stockholder  is  di- 
vested of  his  interest  in  or  control  over 
the  affairs  of  a  corporation,  whether  by 
voluntary  transfer  or  by  compulsion,  as 
by  forfeiture  on  the  declaration  of  the 
company,  time  begins  to  run,  and  at  the 
end  of  two  years  the  statutory  limit  is 
reached  and  no  action  can  be  maintained 
against  him;  the  same  result  follows  on 
the  actual  dissolution  of  the  corporation 
by  formal  judgment. — Hollingshead  v. 
Woodtoardy  306. 

10.  In  an  action  against  a  stockholder  in  a 
corporation  formed  under  the  limited  lia- 
bility act  of  1875,  to  charge  him  with  a 
debt  of  the  company  on  the  ground  of 
failure  to  fully  pay  up  his  stock  and  that 
the  stock  of  the  company  was  not  paid  in 
full,  it  must  appear  that  plaintiffs  claim 
is  not  only  in  judgment,  but  that  execu- 
tion has  issued  against  the  company  and 
been  returned  unsatisfied.- jRic/^ard«  v. 
Beac^,855. 

11.  In  an  action  by  a  judgment  creditor  of 
a  corporation  organized  under  the  limited 
liability  act  ol  1875,  against  a  stock- 
holder thereof,  seeking  to  charge  him 
with  the  amount  of  the  -judgment,  on 
the  grounds  that  the  capital  stock  of  the 
company  is  not  paid  in  full,  it  is  a  suffi- 
cient defense  that  such  stockholder  is 
himself  a  creditor  of  the  company  to  an 
amount  equaling  his  stock.  But  such  a 
defense  would  not  be  ^ood  in  an  action 
against  a  director  for  joining  in  a  false 
annual  report. — Richards  v.  Kinsley,  872. 

See  Animals,  2:  Bbokebs;  Contbact,  10, 
16, 17;  Depositions,  8;  Pabties;  Receiv- 


COSTS. 

1.  Where  a  motion  for  a  new  trial  is  made 
upon  the  minutes,  motion  costs  only  are 
allowable.— A^eu'Wiaw  v.  Frenchet  al,  88. 

2.  The  complaint  alleged  a  partnership  be- 
tween plaintiff  and  his  fatner,  the  invest- 
ment by  the  latter  in  his  own  name  of 
assets  of  the  partnership  and  the  receipt 
by  him  of  large  sums  in  rents  and  divi- 
dends from  such  investments,  and  prayed 
for  a  dissolution  and  anaccoimt  of  such 
receipts.  Judgment  was  rendered  for 
defendants  and  an  extra  allowance  was 
granted  them.  Held,  That  one* half  the 
securities  and  money  mentioned  consti- 
tuted the  subject  matter,  that  one-half 
the  amount  steited  furnished  the   basis 
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of  compufcation  for  an  extra  allowance, 
tbat  a  case  was  made  for  the  exercise  of 
the  discretion  of  the  trial  judge,  but  that 
his  decision  was  subject  to  review  by  the 
General  Term. — Adams  v.  Arkenburgh  et 
al.,  132. 

8.  Section  3245  of  the  Code  does  not  apply 
to  an  action  to  recover  damages  for  in- 
juries caused  by  the  negligence  of  the 
servants  of  a  municipal  corporation. — 
Hunt  V.  The  City  of  Oaivego,  237. 

4.  In  an  action  of  ejectment  plaintiff  sought 
to  recover  by  the  complaint  the  whole  of 
certain  premises.  The  answer  denied  all 
the  allegations  of  the  complaint.  Testi- 
mony was  given  as  to  the  possession  of 
the  entire  premises  and  the  verdict  given 
for  defendant  was  general.  After  the 
judge's  charge  plantiff's  attorney 
handed  to  the  court  a  paper  describing 
a  small  strip  of  the  premises  and  said 
that  as  to  that  strip  he  claimed  plaintiff's 
title  was  established.  The  value  of  the 
whole  premises  was  shown,  but  not  that 
of  this  strip.  On  a  motion  for  an  extra 
allowance  the  court  held  that  the  subject 
matter  involved  was  the  strip  and  denied 
the  motion  upon  the  ground  that  its  value 
did  not  appear.  Held.  Error,  that  the 
whole  premises  were  involved. -r-Btti^on 
V.  Tremper,  246. 

5  An  application  for  security  for  costs  under 
§  3271,  Code  of  Civil  Procedure,  cannot 
be  made  regularly  ex  parte,— Svnft  v. 
Wheeler,  612. 

See  Executors,  2;  Reference,  8;  Schools, 
1;  Vagrants,  4;  Villages,  1,  2. 

COUNTY. 

1.  The  treasurer  of  the  county  executed 
notes  purporting  to  be  issued  by  author- 
ity of  the  board  of  supervisors,  but  no 
such  authority  existed.  Plaintiff  dis- 
counted them  and  the  proceeds  were 
used  to  apply  on  the  treasurer's  account 
with  the  State  treasurer.  Held,  That  an 
action  on  said  notes  against  the  county 
was  not  maintainable.  The  county  is  not 
responsible  for  the  defaults  or  omissions 
of  the  county  treasurer  in  respect  to  the 
moneys  due  the  State  in  any  other  man. 
ner  than  the  law  has  declared  — The  Firs^ 
Nat.  Bk,  V.  Supr8.  of  Saratoga  Co. ,  168. 

2.  The  power  of  a  county  as  a  contracting 
party  is  limited  by  statute  and  can  only 
be  exercised  by  the  board  of  supervisors 
or  in  pursuance  of  a  resolution  adopted 
by  them. — Id, 

See  Bounties. 

COUNTY  COURT. 
See  Appeal,  4. 


COVENANT. 

1.  Where  the  owner  of  a  parcel  of  land  en- 
cumbered by  two  mortgages,  for  both  of 
which  he  was  also  personally  liable,  con- 
veyed a  portion  to  defendant,  who  as- 
su.ned  and  agreed  to  pay  them  as  a  part 
of  the  purchase  price,  and  afterward  con- 
veyed the  remainder  to  B.  by  aquit  claim 
deed,  and  upon  default  in  payment  the 
mortgages  were  foreclosed  and  the  whole 
parcel  sold  to  satisfy  the  mortgage  debts. 
Held,  That  B.  was  entitled  to  maintain 
an  action  upon  the  covenant  to  recover 
the  value  of  the  parcel  lost  to  him  by 
reason  of  defendant's  failure  to  pay  the 
mortgages  and  the  consequent  foreclos- 
ure sale.— PTiZcoa?  V.  Campbell,  30. 

See  Contract,  6-10;  Deeob,  8, 9;  Lease,  1. 

CREDITOR'S  ACTION. 

1.  In  a  creditor's  action  a  claim  to  set  aside 
as  usurious  a  mortgage  given  to  one  party 
cannot  be  joined  with  a  claim  to  set  aside 
as  fraudulent  a  deed  to  another  i>arty 
where  the  two  transactions  are  inde- 
pendent and  Dot  parts  of  one  fraudulent 
scheme. — Marx  et  at.  v.  Taller,  71. 

2.  Where  in  a  creditor's  action  to  set  aside 
conveyances  made  by  the  debtor  to  sev- 
eral grantees  one  of  said  grantees  settles 
and  obtains  a  discontinuance  as  to  his 
property  on  payment  of  a  sum  of  money 

•  which  is  not  specifically  applied,  said 
sum  must  be  applied  on  the  plaintiff's 
judgment. — Kittel  v.  Jones,  828. 

8.  The  question  whether  a  conveyance  i 
made  in  good  faith  or  not  is  one  of 
fact  and  not  necessarily  controlled  by 
the  fact  whether  the  purchase  price  paid 
is  more  or  less  than  its  value. — White's 
Bk,  of  Buffalo  v.  Farthing  et  al.,  607. 

4.  Part  performance  of  an  oral  agreement 
to  sell  and  purchase  land  furnishes  the 
right  to  equitable  relief,  notwithstanding 
the  statute  of  frauds,  and  where  a  pmrtj 
agrees  to  give  a  lot  to  another  on  condi- 
tion that  the  party  to  whom  it  is  given 
makes  improvements  on  said  lot,  which 
improvements  are  made,  this  perform- 
ance constitutes  a  valuable  consideration 
for  the  oral  promise  such  as  to  support  a 
claim  for  specific  performance,  and  takes 
the  agreement  out  of  the  statute,  and  a 
devisee  takes  title  to  such  lands  subject 
to  such  agreement.— Id. 

5.  Facts  testified  to  by  parties  to  an  action 
not  found  by  the  court  are,  for  the  reason 
of  the  relation  of  the  witnesses  to  the  ac; 
tioD  and  their  interest,  because  the 
question  is  one  of  credibility,  not  to  be 
treated  as  established  as  against  facts 
found  by  the  court. — Id, 

6.  While  the  notes  on  which  the  action  was 
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brought  were  made  subsequent  to  the 
conveyances  sought  to  be  aside,  yet 
if  they  were  the  last  of  a  series  of  renew- 
als, although  the  creditors  wereindorsers 
and  the  notes  were  paid  from  time  to 
time  through  the  process  of  renewals, 
yet  as  between  the  creditors  and  the  in- 
dorser  the  debts  evidenced  by  the  notes 
may  be  properly  treated  as  that  or  a  por- 
tion of  it  for  which  the  first  of  the  series 
of  notes  were  made. — Id, 

See  Bill  op  Pabticulars,  1;  Chattel 
Mortgage,  6  ;  Corporations,  7, 11. 

CRIMINAL  CONVERSATION. 
See  Jurisdiction,  2-4. 

CRIMINAL  LAW. 

1.  An  order  removing  the  indictment  from 
the  Oyer  &  Terminer  to  the  Court  of 
Sessions  is  essential  to  the  jurisdiction  of 
the  latter  court ;  but  the  oaxe  fact  that 
no  order  appears  in  the  record  does  not 
show  that  one  was  not  made,  and  in  the 
absence  of  proof  to  the  contrary  its  exist- 
ence will  be  presumed.— ITie  People  y. 
Bradner,  272. 

2.  Where  the  defendant  pleaded  not  guilty, 
but  subsequently  withdrew  the  plea  and 
moved  to  dismiss  the  indictment,  which 
was  denied,  and  the  record  showed  no 
formal  renewal  of  the  plea,  but  the  case 
was  tried  on  that  issue.  Held,  That  it 
could  be  inferred  all  parties  regarded  the 
plea  as  withdrawn  for  the  puipoees  of 
the  motion  only  and  as  havmg'been 
reinstated. — Id, 

8.  A  motion  for  a  new  trial  on  the  g^und  of 
newly  discovered  evidence  must  be  made 
before  judgment,  and  it  is  not  error  for 
the  court  to  deny  a  motion  to  vacate  the 
judgment  to  enable  such  motion  to  be 
made.— Jd. 

4.  The  mere  omission  ©f  the  clerk  in  the 
entry  of  judgment  to  state  the  offense  of 
which  defendant  was  convicted  will  not 
render  the  sentence  void  ;  such  defect  is 
amendable. — Id, 

5.  A  judgment  entered  against  surety  and 
principal  respectively  on  a  forfeited  re- 
cognizance will  be  cancelled  on  motion 
where  it  appears  that  subsequent  to  the 
forfeiture  the  accused  person  appeared, 
was  tried,  and  paid  the  fine  imposed.— 
The  Peoples,  Boeasemeeker  et  al,  887. 

6.  The  omission  to  administer  the  oath  to 
officers  provided  by  §  412,  Code  Crim. 
Pro  ,  placed  in  charge  of  a  jury  when  a 
view  of  the  premises  where  the  crime 
was  committed  is  ordered  by  the  court, 
18  a  mere  irregularity,  and  will  not  re- 
quure  or  justify  a  new  trial  unless  there 


was  some  opportunity  to  conclude  that 
the  defendant  was  prejudiced  thereby. — 
The  People  v.  Johnson,  619. 

7 .  That  such  a  view  of  the  premises  in  some 
sense  is  evidence,  and  when  it  does  not 
appear  whether  the  defendant  was  pres- 
ent or  not,  but  that  the  counsel  asBisting 
in  the  trial  for  the  defense  was  present, 
and  the  prisoner  was  not  denied  tne  right 
to  be  present,  no  ground  for  a  new  trial 
is  afforded.— Jd. 

See  Appeal,  17;  Assault;  Bastardy; 
Bribery;  Dairy  Law,  1;  Evidence,  7, 9; 
Forgery;  Larceny;  Murder;  Perjury; 
Robbery;  Vagrants. 

DAIRY  LAW. 

1.  In  a  prosecution  under  Chap.  188,  Laws 
of  1885,  for  selling  adulterated  milk  evi- 
dence of  an  absence  of  criminal  intent  is 
inadmissible;  the  act  alone,  irrespective 
of  its  motive,  constitutes  the  crime— The 
People  V.  Ktbler,  68. 

2.  Section  8  of  Chap.  188,  Laws  of  1885,  in- 
vades neither  life,  liberty  nor  property, 
and  is  not  unconstitutional.— TTie  People 
V.  West,  68. 

DAMAGES. 

See  Contract,  15 ;  Eminent  Domain,  2 ; 
False  Representations,  2 ;  Lease,  8,  4 ; 
Negligence,  12, 18 ;  Sale,  6. 

DECEDENT'S   ESTATES. 

1.  The  statute  providing  for  the  reference 
of  claims  against  a  decedent  does  not 
contemplate  affirmative  relief  a^instthe 
claimant  further  than  is  requisite  to  de- 
feat a  recovery.— IZorey  v.  Hovey,  269. 

2.  A  stipulation  made  in  a  i>roceeding  pend- 
ing before  a  referee  appointed  under  such 
statute,  by  which  it  is  sought  to  confer 
upon  the  referee  power  in  excess  of  that 
permitted  by  the  statute,  will  not  have 
the  effect  to  extend  the  jurisdiction  of 
the  referee,  nor  will  it  have  the  effect  to 
produce  an  arbitration  and  make  the 
referee's  reix)rt  a  common  law  award. — 
Id. 

3.  The  questions  arising  on  the  result  given 
to  such  stipulation  by  the  report  of  the 
referee  can  only  arise  upon  a  motion  for 
confirmation  or  review  as  the  practice  in 
such  case  requires.— Jd. 

See  Executors,  6 ;  Taxes,  1,  6, 12, 18. 

DECEIT. 

1.  Allegation  that  defendant,  knowingly 
and  fraudulently,  sold  and  conveved  to 
a  company  property  to  which  he  had  no 
title;   that   the  company   believing  it 
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owned  the  property  issued  stock ;  that 

glaintiff  believing  the  stock  valuable 
ought  some ;  that  it  was  intrinsically 
worthless,  though  an  apparent  value  was 
given  to  it  by  fictitious  sales,  known  as 
*<wash"  sales,  at  the  mining  exchange, 
which  defendant  had  made^it  not  being 
alleged  that  any  transactions  were  had 
with.or  representations  madetoplaintiff, 
other  than  as  above,  are  insufficient  to 
support  an  action  for  deceit.—JlfcGZj^n 
V.  Seymour,  536. 

DEEDS. 

1.  A  deed  oonvey.ed  certain  premises  to  a 
town  '*to  be  used  as  a  highway"  with 
the  usual  covenant  of  warranty.  Held, 
that  it  conveyed  the  fee  and  not  an  ease- 
ment merelv ;  that  the  restricting  clause 
operated  only  as  a  condition  subsequent, 
and  the  fee  remained  in  the  town  until 
breach  and  a  re-entry  by  the  grantor. — 
VaU  V.  TheL.  I.  RR,  Co,,  65. 

2.  The  acquisition  by  a  town  by  a  voluntary 
grant  of  a  fee  in  land  for  highway  pur- 
poses is  not  ultra  vires.^Id, 

8.  The  owner  of  a  hotel  conveyed  certain 
land  adjoining  to  a  railroad  company  for 
a  depot,  the  intervening  strip  being  des- 
ignated as  a  street,  but  it  was  never  ac- 
cepted bv  the  authorities.  Subsequently 
two  of  his  heirs  conveyed  half  of  said 
strip  to  said  company  by  deed  which  pro- 
vided that  the  company  should  maintain 
an  opening  opposite  to  the  hotel  for  pas- 
sage of  passengers  and  their  baggage. 
Plaintiff  leased  the  hotel  and  defendant 
built  a  fence  obstructing  all  passage  to 
the  hotel.  Held,  That  the  condition  as 
to  an  opening  was  a  covenant  running 
with  the  land  and  that  such  covenant 
makes  the  right  of  access  and  transit 
across  said  strip  an  easement  appurte- 
nant to  the  hotel  and  that  plaintiff  as 
lessee  could  maintain  an  action  to  re- 
strain defendant  from  continuing  said 
fence,  but  that  the  judgment  should 
provide  simply  for  an  opening  of  the 
proper  size  and  large  enough  for  the 
convenient  access  of  passengers  and  their 
baggage.— -4wry  v.  TheN.  Y.  C.  dt  H.  R. 
RR.  Co.,  146. 

4.  Testator  devised  certain  property  to  his 
wife  for  life  with  remain aer  to  his  chil- 
dren, the  will  giving  the  executors  a 
power  of  sale.  The  widow  married  one 
E.  who  made  improvements  to  the  land. 
The  executors  sold  two  lots  for  more  than 
their  value  to  one  S. ,  who  built  thereon 
and  sold  to  E.,  who  made  ether  improve- 
ments. In  an  action  by  the  children  to 
set  aside  the  deeds,  Held,  That  if  they 
could  establish  a  right  to  the  property 
they  would  be  only  entitled  to  judgment 
therefor  on  condition  of  refunding  to  £. 
the  amount  originally  paid  by  him  and 


the  value  of  the  improvements  to  the  ex- 
tent they  have  added  to  its  permanent 
YBlne.^Thonuu  et  cU.  v.  Evans  et  al.,  152. 

5.  A  deed  described  the  land  conveyed  as 
being  Lot  No.  8,  lying  southerly  of  Fish 
Lake  and  conmionly  called  the  Fish  Lake 
lot.  supposed  to  contain  67  acres.  The 
Fish  lAke  lot  contained  600  acres,  all 
covered  by  the  lake,  except  67  acres  lying 
south  and  7  acres  north  of  the  lake. 
Held,  That  the  deed  did  not  cover  the  7 
acres.— Cose  v.  Dexter  et  al.,  240. 

6.  Where  there  is  any  doubt  on  the  proof 
as  to  the  intention  of  the  parties  as  to  the 
subject  of  the  grant  it  is  error  to  reject 
oral  evidence  to  explain  it. — Id. 

7.  W.  executed  a  deed  to  D.  of  her  share  in 
certain  land  for  the  purpose  of  enabling 
him  to  raise  money  to  pay  taxes  on  lands 
of  her  husband  held  oy  D.  as  security 
for  claims  against  the  husband.  She 
delivered  it  to  her  husband  to  give  to  D. 
She  afterwards  fully  paid  said  taxes 
to  D.  Held,  That  the  deed  was  an  equit- 
able mortgage,  and  the  condition  being 
fulfilled  no  title  or  lien  on  the  property 
was  left  in  D.-^OUbert  v.  Deshon  et  ai., 
821. 

8.  Where  a  grantor  causes  a  deed  to  be  re- 
corded it  is  priTna  facie  evidence  of  de- 
livery and  the  deed  will  be  held  effectual 
even  though  the  grantor  did  not  inform 
grantees  of  its  execution,  especially  when 
no  dissent  is  shown  upon  their  part— 
Messelback  v.  Normaii,  416. 

9.  One  N.  owned  land  containing  deposits 
of  building  sand,  the  sale  of  which  consti- 
tuted his  business.  He  sold  a  part  of  the 
land  to  S.  by  deed  containing  a  covenant 
that  S.  would  not  sell  any  sand  from  the 
land.  Held,  That  the  covenant  was  good 
between  the  parties  and  bound  in  equity 
whoever  took  the  title  with  notice  of  such 
covenant,  although  not  contained  in  the 
subsequent  deeds,  and  that  an  action 
would  lie  to  restrain  such  sale. — Hodge 
et  al,  V.  Sloan,  457. 

See  Covenant;  Easement,  1,  4 ;  Beuoious 

COBPORATIONS. 


DEPOSITIONS. 

1.  An  order  vacating  an  order  for  the  ex- 
amination of  a  plaintiff  before  trial  is 
not  reviewable  in  the  Court  of  Appeals. 
Section  878  is  not  absolutely  mandatory 
and  was  not  intended  to  deprive  the 
judge  of  all  discretion.— JenArtn«  v,  Put- 
nam, 82. 

2.  An  affidavit  for  such  order  must  show 
that  the  facts  are  not  perfectly  known  to 
the  defendant  and  that  it  is  important  for 
him  to  have  the  testimony  of  plaintiff 
before  trial  or  reason  to  apprehend  that 
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he  oould  not  have  his  examination  on 
the  trial. —Jd. 

8.  A  oommissioner  to  take  testimony  should 
be  a  person  who  has  no  bias  or  prejudice 
in  reference  to  the  litigants  or  the  cause. 
McLean  v.  Adams,  96. 

4.  Where  a  party  thinks  his  right  to  a  fair 
and  unbiased  commissioner  has  been  de- 
nied him  he  may  appeal  without  waiting 
the  return  of  the  deposition  or  moving  to 
suppress  it.— id. 

5.  Where  an  order  for  examination  of  a 
defendant  before  trial  and  production  of 
books  has  been  set  aside  on  the  ground 
that  an  offer  to  allow  an  inspection  of 
books  has  been  made,  and  permission  to 
inspect  has  been  afterward  denied,  it  is 
too  late  to  renew  such  offer  after  a  second 
order  of  examination  has  been  obtained. 
^PhiUips  V.  Tlie  GermaniaMilla,  107. 

6.  Where  it  appears  by  plaintiff's  uncon- 
tradicted affidavits  that  defendant  was 
employed  by  plaintiff,  as  a  brt>ker,  under 
a  discretionary  jwwer  to  buy  and  sell 
shares  of  stock,  etc.;  that  plaintiff,  on 
defendant's  demand  advanced  large 
sums  ostensibly  for  margins,  and  suffered 
great  loss  by  the  transactions ;  that  de- 
fendant made  false  reports  to  plaintiff 
charging  him  more  than  market  prices 
for  purchases,  and  crediting  him  with 
less  than  market  prices  on  sales,  and  that 
this  is  corroborated  byrecords  of  the  ex- 
changes, etc. ,  Held,  That  in  view  of  the 
nature  of  defendant's  employment  he 
was  the  only  person  acquainted  with  the 
special  facts,  and  plaintiff  was  entitled 
to  an  order  for  his  examination  to  enable 
him  to  frame  his  complaint.— Jt^da^  v. 
Lane,  362. 

7.  It  is  no  valid  objection  to  the  granting 
of  such  an  order  that  the  papers  allege 
facts  which  show  more  than  one  cause  of 
action,  or  more  than  one  theory  of  re- 
covery ;  nor  is  it  a  good  objection  to  the 
granting  of  such  an  order  for  examina- 
tion of  defendant  that  ''its  tendency 
might  be  to  criminate  him  or  make  him 
liable  to  a  penalty  or  forfeiture."— Id. 

8.  In  an  action  to  enforce  the  liability  of  a 
trustee  of  a  corporation  for  failure  to  file 
a  report  where  the  cause  of  action  arose 
many  vears  before  the  commencement  of 
the  action  and  all  the  parties  from  whom 
defendant  could  procure  information  are 
dead,  he  may  be  allowed  to  examine  the 
plaintiff  before  trial  as  to  the  manner  in 
which  he  became  the  owner  of  the  claim 
on  which  the  action  is  founded.— Carr 
V.  Ri9her,  456. 

See  Appeal,  8. 

DIVORCE. 
1.  The  referee  to  whom  it  was  ref^rr^  to 


hear,  try,  and  determine  the  issues  in  an 
action  for  divorce  for  adultery,  in  which 
the  answer  alleged  as  a  counterclaim 
that  plaintiff  had  been  guilty  of  the  same 
offense,  reported  that  defendant  had 
committed  adultery,  but  his  report  was 
silent  as  to  the  recriminatory  charges. 
Held,  That  the  omission  to  find  upon  the 
issues  respecting  plaintiffs  adultery  is 
fatal  to  a  judgment  of  divorce  in  her 
favor,  notwithstanding  it  does  not  appear 
that  defendant  requested  a  finding  upon 
his  counterclaim,  or  excepted  to  the  re- 
port on  accoimt  of  the  alleged  defect,  or 
asked  to  have  the  report  sent  back  for 
further  findings,  and  although  the  evi- 
dence supported  the  finding  of  defend- 
ant's guilt.— PauZ  V.  Paid,  227. 

2.  An  action  to  set  aside  a  judgment  of 
nuUitjr  of  marriage  on  the  ground  of 
fraud  in  contracting  it  cannot  be  main- 
tained on  the  ground  that  plaintiff  was 
fraudulently  induced  to  refrain  from 
defending  it  where  the  complaint  or 
proofs  do  not  deny  the  fraud  charged  in 
the  former  action  or  show  that  there 
was  any  defense  on  the  facts. — Blank  v. 
Blank,  269. 

8.  In  an  action  for  separation  on  the 
ground,  among  others,  that  defendant 
accused  plaintiff  of  adultery  without 
probable  cause,  plaintiff  may  testify  as 
to  her  innocence,  although  the  answer 
charges  such  adultery  and  asks  for  abso- 
lute divorce. — Demeh  v.  Demeli,  292. 

4.  Under  Chap.  103,  Laws  of  1887,  a  hus- 
band or  wife  may  now  testify  against 
the  other  to  disprove  an  alleged  adultery. 
^Id, 

5.  A  decree  of  a  foreign  court  dissolving  a 
marriage  between  a  citizen  of  that  State 
and  a  citizen  of  this  State  is  void  for 
want  of  jurisdiction  where  the  process 
was  not  personally  served  or  the  defend- 
ant personally  appears.— Cro««  v.  Cross, 
511. 

DOWER. 

1.  B.  and  wife  conveyed  property  by  a  grant 
in  fee  reserving  an  annual  rent,  but  also 
providing  that  on  any  rent  day  the 
grantee  might  pay  a  gross  sum  in  extin- 
guishment of  all  future  rent.  Plaintiff's 
husband  acanired  the  grantor's  rights 
and  assignea  them  to  H.,  plaintiff  not 
joining  in  the  assignment.  H.  conveyed 
to  A.  and  the  latter  soon  after  acquired 
the  grantee's  rights.  In  an  action  by 
plaintiff  for  dower,  Held,  That  the  estate 
was  a  defeasible  fee,  and  that  when  A. 
acquired  the  rights  of  both  grantor  and 
grantee  there  was  a  merger,  which 
barred  dower.  This  merger,  though  not 
so  in  form,  was  in  fact  equivalent  to  the 
payment  of  the  gross  sum  which  it  was 
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stipulated  should   defeat   the   estate.— 
Moriarta  v.  McRae  et  aL,  217. 

2.  A  judgment  against  a  husband  recovered 
after  marriage  is  in  surplus  proceedings 
a  subordinate  lien  to  the  wife's  inchoate 
right  of  dower,  and  such  right  of  dower 
may  be  enforced  as  such  prior  lien  in 
said  proceedings,  though  the  wife  joined 
in  the  execution  of  the  mortgage  fore- 
closed, which  contained  a  clause  stipu- 
lating that  the  surplus,  if  any,  should  be 
paid  to  the  husband,  or  those  claiming 
under  him.—TVie  N,  F.  Life  Ins,  Co.  v. 
Mayer  etcU.,  502. 

DRAINS. 
See  Easbmbnt,  2,  3. 

DRUNKARDS. 

1.  An  affidavit  relating  only  to  the  condi- 
tion of  a  person  on  a  single  occasion  is 
not  sufficient  to  show  that  such  person 
is  an  habitual  drunkard.— 7n  re  appltca- 
tianofHayt,  341. 

DURESS. 

1.  Defendants  had  an  employee  arrested  for 
embezzlement  and  demanded  money  of 
his  relatives,  threatening  to  send  him  to 
prison  unless  it  was  paid.  The  threats 
being  communicated  by  arrangement 
with  defendants  to  the  boy's  mother  she 
gave  a  mortgage  to  them,  under  the  in- 
fluence of  fear  induced  by  such  threats. 
Held,  That  the  mortgage  was  void,  and 
that  a  proper  case  was  made  for  its  re- 
moval as  a  cloud  on  Utie.—Scfioener  et 
al,  V.  iMsauer  et  al,,  868. 

2.  The  limitation  of  six  years  provided  by 
§  882,  subd.  5  of  the  Code  does  not  apply 
to  such  a  case,  but  the  right  of  the  owner 
to  maintain  such  an  action  is  never 
barred  by  the  statute  so  long  as  the  cloud 
continues  to  exist.— 7d. 

EASEMENT. 

1.  The  owner  of  a  block  of  land  sold  the 
same  in  lots  to  different  purchasers,  the 
deeds  containing  covenants  against  the 
erection  of  nuisances  thereon  Held, 
That  the  covenants  were  for  the  benefit 
of  the  other  purchasers  and  constituted 
easements  in  their  favor,  and  therefore 
were  incumbrances. — Raynor  v.  Lyon, 
2To. 

2.  A  grantor  owned  five  lots.  Four  of  these 
adjoined  each  other  on  one  street  while 
the  fifth  lot  on  another  street  was  di- 
rectly in  the  rear  of  the  fourth  or  most 
easterlv  lot.  He  built  a  drain  running 
through  the  rear  of  each  of  the  four  lots 
and  then  through  the  fifth  lot  to  the 


street  in  the  rear.  He  first  conveyed  the 
third  lot  (counting  from  the  west)  to  de- 
fendant but  reserving  to  himself  no  right 
in  the  drain.  Afterward  he  conve^red 
the  first  or  most  westerly  lot  to  plaintiffs 
grantors  without  mention  of  the  drain. 
Defendant  obstructed  the  drain.  Held, 
That  plaintiff  had  no  right  of  action  as 
the  drain  was  entirely  underground.— 
Munsum  v.  Reid,  388. 

8.  User  in  such  case  begins  to  run  only 
from  the  time  of  actual  notice  to  a  per- 
son other  than  the  grantor  who  was  the 
common  source  of  title. — Id. 

4.  Where  the  right  to  conduct  water  from 
one  parcel  of  land  to  another  across  the 
intervening  land  of  other  parties  rests  in 
mere  parol  license,  such  right  does  not 
pass  under  a  deed  by  the  use  of  the  word 
"appurtenances,"  nor  as  an  easement  by 
implication. — Root  v.  Wadhams,  474. 

See  Debds,  3 ;  Railboadb,  24,  25. 

EJECTMENT. 

1  Certain  lands  were  conveyed  to  one  C. 
reserving  the  rights  of  the  grantor  to 
land  under  water.  C.  thereafter  died 
leaving  a  husband  and  child  ren .  Neither 
C.  nor  her  children  had  entered  upon  or 
claimed  the  reserved  portion,  but  it  ap- 
peared that  the  husoand  had.  HM, 
That  the  children  were  not  bound  by  the 
acts  of  their  father  and  the  joinder  of 
them  as  parties  in  an  action  of  ejectment 
was  not  justified  by  §  1509.— Sisson  et  al. 
V.  Cummings  et  dl. ,  50. 

See  Costs,  4. 

ELECTION. 

1.  An  inmate  of  the  State  Soldier's  Home 
at  Bath,  who  has  left  his  home  in  N.  T. 
Cit^  with  the  intention  of  making  bis 
residence  at  the  Home  as  long  as  he 
shotdd  be  permitted  to  do  so,  is  not  a  resi- 
dent of  Bath  or  entitled  to  vote  there, 
but  retains  the  right  to  vote  in  the  place 
of  his  legal  residence— (SiZvey  ▼.  Lindsay 
etal.,  120. 

2.  Inspectors  of  election  made  and  signed  in 
duplicate  on  the  night  of  election  a  state- 
ment of  the  votes  for  senator  and  de- 
livered one  to  the  town  clerk  and  one  to 
the  county  clerk.  Six  days  later  two 
inspectors  made  a  second  statement 
changing  the  result.  They  delivered 
this  to  the  supervisor,  who  delivered  it  to 
defendants.  It  appeared  that  the  latter 
proposed  to  consider  it.  Held,  that  the 
second  statement  was  void ;  that  defend- 
ants had  committed  an  error  in  using  the 
second  statement  for  any  purpose  and 
that  within  Chap.  460.  Laws  of  1880,  a 
proper  case  arps^  for  tl^Q  court  to  forbid 
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the  use  of  the  second  statement  and  to 
order  defendants  to  consider  in  its  stead 
the  origioal  filed  with  the  County  Clerk. 
-rTfie  People  ex  rel.  RiLssell  v.  Board  of 
Canvassers,  506. 

See  Agricultural  Societies;  Mandamus; 
Religious  Corporations. 

EMINENT  DOMAIN. 

1.  In  an  action  for  damages  caused  by  the 
erection  of  an  elevated  railroad  in  front 
of  plaintiff's  premises  evidence  that  busi- 
ness in  that  vicinity  had  largely  fallen 
off  is  admissible  as  proof  of  general  in- 
jury from  which  the  jury  is  to  determine 
now  much  thereof  was  caused  by  the 
construction  and  operation  of  the  road. 
— Dmcker  v.  The  Manhattan  R.  Co.  et 
aZ.,87. 

8.  Smoke  and  gases,  ashes  and  cinders ^  drip- 
pings of  oil,  columns,  the  structure  itself 
and  the  passage  of  cars  are  elements  of 
damage  even  though  the  necessary  con- 
comitants of  the  construction  and  opera- 
tion of  the  road  and  not  the  product  of 
negligence,  and  to  the  extent  that  tliey 
impair  the  owner's  easement  of  light, 
air  and  access  are  subjects  of  redress.— 
Id. 

8.  Under  Chap.  490.  Laws  of  1883,  an  award 
for  the  taking  of  lands  is  to  include  the 
entire  amount  awarded  to  a  party  affected 
thereby,  and  it  is  not  necessary  to  state 
separately  the  sums  awarded  for  lajids 
taken  and  for  damages  to  contiguous 
lands. — In  re  petition  of  Thompson^  195. 

4.  Mere  inadequacy  in  the  amount  awarded 
will  not  avail  on  appeal  unless  the 
amount  is  so  small  or  so  great  as  to  be 
palpably  erroneous. — Id, 

5.  Chapter  833,  Laws  of  1872,  as  amended 
by  Chap.  686,  Laws  of  1881,  contemplates 
two  important  objects  for  which  com- 
pensation shall  be  made ;  for  the  real  es- 
tate required  for  the  construction  of  the 
road  and  for  the  authority  to  construct 
and  operate,  and  these  objects  may  be 
acquired  under  two  separate  proceed- 
ings.— In  repetition  of  the  Metropolitan 
Transit  Co.  ^2Q1. 

6.  Under  said  act  an  amendment  may  be 
made  changing  the  action  from  one  to 
acquire  the  lands  to  one  to  fix  the  com- 
pensation to  be  paid  the  city  for  the 
right  to  construct  and  operate.— Id. 

7.  By  the  statute  it  is  made  a  condition 
precedent  to  the  right  of  a  railroad  com- 
panv  to  institute  proceedings  to  condemn 
lands  of  which  it  cannot  acquire  title  by 
purchase,  to  give  notice  of  tne  proposed 
location  of  its  route  to  all  actual  occu- 
pants from  whom  the  company  has  not 


.  acquired  title.— In  re  application  of  the 
N.F,&  W.RR.  Co.,  415. 

Bee  Railroads,  2,  24,  25 ;  Wharfage.  1>8. 

ESCHEAT. 
See  TrrLR,  2. 

ESTOPPEL. 

1.  J.  3.  owned  two  farms,  adjoining.  He 
had  bought  the  southerly  farm  from  one 
M.  S.  whose  grantor  was  C.  S.  J.  S. 
mortgaged  the  northerly  farm  and  de- 
scribed its  southerly  boundary  as 
bounded  **  by  lands  formerly  belonging 
to  C.  S.  and  M.  8."  Held,  That  he  was 
estopped  by  this  recital  in  the  mortgage 
thezeaf  ter  to  set  up  an  adverse  possession 
to  any  part  of  the  southerly  farm  as  tbe 
same  was  owned  by  C.  S.  and  M.  S. — 
Ihompson  v.  Stever,  440. 

2.  Where  an  old  deed  contained  a  general 
description  and  then  referred  to  a  survey 
by  courses  and  distances  and  stated  that 
the  same  was  delivered  to  the  grantee 
and  this  survey  was  recorded  in  the  book 
immediately  after  the  deed,  but  was  not 
properly  certified,  and  the  farm  was 
thereafter  repeatedly  conveyed  and  in 
each  case  reference  made  to  the  record 
of  the  old  deed.  Held,  That,  if  the  survey 
was  not  admissible  as  a  record,  it  was 
still  admissible  as  a  description  suffi- 
ciently identified  as  the  one  adopted  by 
the  parties. — Id, 

8.  The  estoppel  of  a  former  judgment  or 
decision  extends  to  those  matters  which, 
though  not  expressly  determined,  are 
comprehended  and  involved  in  the  thing 
expressly  stated  and  decided,  whether 
they  were  or  were  not  litigated  or  de- 
cided.—Fan  Guelder  v.  Hallenbeck,  467. 

See  Bar;  Conversion,  6 ;  Ferries,  8  ;  Life 
Insurance,  6 ;  Riparian  Owners,  2 ; 
Sale,  1 ;  Usury,  2. 

EVIDENCE. 

1.  A  physician  who  had  formerly  attended 
a  patient,  but  whose  services  had  ceased, 
may  give  testimony  as  to  the  condition 
of  che  patient  on  subsequent  occasions, 
when  he  was  no  longer  attending  him  in 
a  professional  capacity,  as  indicated  by 
outward,  visible  manifestations,  but  he 
cannot  disclose  any  information  acquired 
by  him  whilst  attending  in  a  pjofessional 
capacity. — Burley  v.  Bamhard,  6. 

2.  In  an  action  for  damages  for  diverting 
the  waters  of  a  stream  from  plaintiff^s 
mill  a  witness  otherwise  competent  may 
give  his  opinion  of  the  rental  value  of  a 
mill  so  situated,  and  of  what  it  would  be 
if  the  water  diverted  had  been  permitted 
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to  flow  undiyerted  from  daj  to  day  into 
plaintifTs  pond. —Oarwood  v.  The  N.  F. 
C.AH.R.RR.  Co.,^. 

8.  In  Buch  a  case  a  practical  miller  on  the 
same  stream,  somewhat  familiar  with 

glaintiff's  mill  and  its  operation,  and 
aving  some  knowledge  of  the  price  for 
which  mills  sold,  and  of  the  effect  of  the 
withdrawal  of  the  water  from  the  mill 
upon  its  grinding  capacity,  though  not  a 
civil  or  hydraulic  engineer,  is  a  compe- 
tent witness  to  express  his  opinion. — Id, 

4.  It  Is  proper  for  a  millwright  acquainted 
with  the  mill  and  wheels  and  defendant's 
pumps,  having  stated  what  quantity  of 
water  the  pumps  if  continuously  operated 
would  take  from  the  stream,  to  state  the 
grinding  capacity  of  the  water  so  taken 
if  at  plaintiff's  mill.— Id. 

5.  It  is  proper  for  such  millwright  in  mak- 
ing computations  of  such  grinding  ca- 
pacity to  use  tables  prepared  by  others 
which  were  ordinarily  used  by  mill- 
wrights, and  by  all  such  considered  ac- 
curate.—Jd. 

6.  In  an  action  against  a  beneficiary  or- 
ganization to  recover  a  deach  benefit,  it 
appeared  that  the  deceased  had  been  sus- 
pended, but  it  was  claimed  that  a  resolu- 
tion of  the  lodge  had  been  passed  re- 
instating him.  To  prove  this,  an  oflicer 
of  the  loidge  testified  that  a  letter  shown 
him  was  a  copy  of  one  he  had  written  to 
the  grand  recorder.  The  letter  was  re- 
ceived in  evidence,  against  objection, 
and  there  was  no  other  evidence  that 
such  resolution  had  been  passed  except 
the  statement  contained  in  this  letter. 
Held,  That  as  it  did  not  appear  that  the 
original  letter  was  lost  or  destroyed,  nor 
that  any  notice  was  served  upon  defend- 
ant to  produce  it.  etc.,  the  copy  was  in- 
admissible as  evidence  — Oaige  v.  Grand 
Lodge  A.  O.  U.  TF.,  49. 

7.  Evidence  sufficient  to  corroborate  the 
evidence  of  an  accomplice. — The  People 
V.  Elliott,  60. 

8.  When  a  party  seeks  to  exclude  evidence 
under  §  884  the  burden  is  upon  him  to 
bring  the  case  within  its  purview.  He 
must  make  it  appear  that  the  informa- 
tion objected  to  was  acquired  by  the  wit- 
ness while  attending  the  patient  in  a  pro- 
fessional capacity,  and  also  that  it  was 
such  as  was  necessary  to  enable  him  so 
act  in  that  capacity.— 27ie  People  v. 
Schuyler,  69. 

9.  A  jail  physician  is  not  precluded  by  said 
section  from  answering  a  hypothetical 
question  as  to  a  prisoner's  sanitv  based 
solely  on  facts  occurring  before  the  pris- 
oner was  known  to  the  witness,  unless  it 
appears  that  he  is  incapable  of  excluding 
from  consideration  facts  learned  and 


opinions  formed  while  attending  him. 
— Id. 

10.  In  an  action  by  a  surgeon  for  servioes 
where  the  plaintiff  testifies  that  the  earn 
to  be  charged  in  such  cases  depended  on 
the  pecuniary  condition  of  the  employer, 
it  is  error  to  exclude  evidence  offered  by 
defendant  as  to  his  pecuniary  circum- 
stances.—Langre  V.  Kearney,  78. 

11.  Where  it  appears  that  goods  were  sold 
to  defendant,  but  charged  to  his  son,  who 
ran  his  farm,  evidence  that  former  sales 
charged  to  the  former  occupant  of  the 
farm  were  settled  for  by  defendant  is  ad- 
missible.—Dud/e^  V.  Brinkerhoffj  140. 

13.  An  inquisition  in  lunacy  is  only  evi- 
dence as  to  the  condition  of  the  alleged 
lunatic  at  the  time  the  inc^uisition  was 
taken. — Dominick  v.  Domtnick  et  aZ., 
176. 

18.  But  the  submission  to  a  jury  of  such  an 
inquisition  which  stated  that  the  person 
named  had  been  a  lunatic  for  two  years 
prior  thereto,  without  other  remarks 
than  that  it  was  not  conclusive,  is  not  a 
ground  for  setting  aside  a  verdict  in  the 
absence  of  objection  or  exception  to  the 
manner  of  submission  or  requests  for 
further  instructions.— /d. 

14.  Evidence  admissible  on  the  question  of 
soundness  of  mind  of  a  testatrix. — Id, 

15.  In  an  action  brought  against  an  em- 
ployer for  alleged  negligence  in  faUing 
to  provide  proper  and  sufficient  means 
of  egress  for  his  employees  in  case  of 
fire;  when  such  a  description  of  the 
building  and  of  the  means  of  egress  can 
be  fpven  as  to  convey  to  the  jury  an  in- 
telligent understanding  of  the  situation, 
the  rule  reouires  that  the  testimony  of 
witnesses  snail  be  confined  to  a  state- 
ment of  the  facts,  and  that  the  conclu- 
sions or  opinions  of  witnesses  be  not  per- 
mitted as  evidence.  Expert  testimony 
can  only  be  given  when  elements  enter 
into  the  subject  which  cannot  be  de- 
scribed by  witnesses  so  as  to  possess  the 
jury  with  the  information  requisite  to  a 
complete  understanding  of  the  subject 
of  inquiry. — Schwandner  v.  Birge,  254. 

16.  Upon  an  issue  as  to  the  age  of  a  horse, 
an  impression  of  the  horse's  mouth,  taken 
by  a  veterinary  surgeon,  may  be  compe- 
tent as  evidence.— -KaW  v.  Lefler,  277. 

17.  The  admission,  in  the  Municipal  Court 
of  the  city  of  Rochester,  of  incompetent 
testimony,  to  establish  a  fact  clearly 
proved  by  other  competent  testimony, 
IS  not  such  error  as  requires  the  Ck>unty 
Court  to  reverse  the  judgment  on  appeaL 
— Id, 

18.  The  answer  set  up  nonjoinder  of  one 
H.,  as  plaintiff,  aUeging  that  he  was  a 
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partner  witb  plaintiffs  and  was  living 
when  the  action  was  commenced.  Held, 
That  proof  of  EL's  death  at  the  date  of 
the  trial  was  admissible  and  a  complete 
answer  to  the  plea  in  abatement.— (m)o^ 
et  al  V.  Agens,  869. 

19.  At  the  request  of  the  attorney  who 
drew  a  will  the  physicians  came  to  the 
house  of  the  testatrix  on  the  night  the 
will  was  drawn  to  become  attesting  wit- 
nesses. Neither  of  them  had  ever  at- 
tended her.  They  examined  her  mental 
condition  and  consulted  together  about 
it.  They  said  nothing  to  her  about  her 
health  and  she  understood  that  they 
were  there  only  to  become  such  wit- 
nesses. Held,  That  §  834  did  not  apply 
and  that  their  testimony  was  competent. 
—In  re  will  of  Freeman^  482. 

20.  After  testimony  of  an  attending  phvsi- 
cian  is  excluded  under  §  884,  it  is  too  late 
on  appeal  for  defendant  to  object  that 
the  rule  did  not  apply  because  the  phy- 
sician was  not  examined  as  to  whether  he 
was  •*  duly  authorized  to  practice."  The 
respondent  is  now  entitled  to  the  pre- 
sumption that  he  was  so  authorized.— 
Record  v.  The  Village  of  Saratoga  Spga,, 
500. 

21.  Where  the  physician  called  by  defend- 
ant had  been  in  consultation  with  an- 
other physician  who  afterwards  attended 
plaintiff  and  plaintiff  and  the  second  phy- 
sician testified  to  plaintiff's  condition. 
Held,  that  plaintiff  did  not  thereby  waive 
her  right  to  object  to  the  testimony  of 
the  first  physician. — Id, 

22.  Plaintiff  gave  no  expert  testimony  as  to 
her  probable  future  condition,  but  testi- 
fied to  the  present  condition.  Held, 
That  a  charge  was  correct  which  left  the 
matter  to  the  jury,  also  instructing  them 
to  consider  that  plaintiff  might  have 
given  expert  testimony  as  to  her  future 
condition  but  had  not  done  so. — Id. 

23.  A  party  who  calls  his  adversary  as  a 
witness  cannot  impeach  his  character  for 
truth,  hut  is  at  liberty  to  dispute  specific 
facts  though  sworn  to  by  him. — Cross  v. 
Cross,  511. 

24.  Under  g  829,  Code  Civ.  Pro.,  one  who  is 
made  defendant  in  an  action,  but  who 
was  not  served  with  summons  and  has 
not  appeared,  and  against  whom  no 
judgment  can  be  recovered  on  the  de- 
mand in  suit,  may  testify  in  behalf  of  a 
co-defendant  as  to  transactions  with 
plaintiff's  decedent— ^/irmann  v.  Scheu- 
ermann, 551. 

See  Agency,  2,  4;  Assignment  fob  Cred- 
itors, 4,  5;  Bastardy;  Bribery;  Char- 
ter Party,  2;  Contract,  1.  4;  Deeds,  6; 
Divorce,  3,  4 ;  Eminent  Domain,  1 ; 
Estoppel,  2;  Execution,  8;  Executors* 


1,  9;  Fire  Insurance,  18-ljk  Forgery; 
Larceny,  1>8;  Lease,  6, 10;  Marine  Col- 
lision; Marriage,  4;  Mabrib:»  Women, 
2;  Mortgage,  10,  11, 17;  Municipal  Cor- 
porations, 7;  Negligence,  2,  8,  9,19,  28; 
Negotiable  Paper,  10;  Perjury,  4-6; 
Railroads,  11;  Replevin,  1;  Services, 
1,  8;  Slander,  1-8;  Spkcipic  Perform- 
ance, 2;  Wills,  21. 

EXCISE. 

1.  An  action  may  he  maintained  by  a  tax- 
payer,    under   Chap.  581,  Laws  of  1881. 

.  against  the  commissioners  of  excise  of  a 
city,  in  a  proper  case  and  with  the  requi- 
site averments  in  the  complaint,  to  en- 
join them  from  compromising,  settling 
or  discharging  a  judgment  obtained  by 
them  for  penalties  imposed  by  the  excise 
law,  whicn  judgment  had  heen  affirmed 
and  an  appeal  was  pending  in  the  Court 
of  Appeals,  except  upon  full  payment 
thereof;  and  also  to  restrain  them  from 
removing  their  attorney  of  record  and 
appointing  another  in  his  stead,  in  order 
to  carrv  out  their  plan  or.  scheme  to  de- 
fraud the  cMy .^Standard  et  al.  v.  Bur- 
tissetal.,S4i. 

2.  Complaint  in  such  an  action  held  suffi- 
cient.— Id, 

8.  In  such  an  action,  where  the  judgment 
debtors  are  alleged  to  be  planning  and 
attempting  to  settle  and  discharge  the 
judgment  without  paying  it,  etc.,  they 
may  be  made  parties  to  the  action  and 
be  enjoined  from  doing  anything  which 
may  tend  to  accomplish  the  illegal  acts 
alleged  — Id. 

See  Removal,  4. 

EXECUTION. 

1.  The  term  householder  as  used  in  §§  1890, 
1891,  Code,  imports  the  maister,  or  head 
of  a  family;  one  who  has  a  house  in 
which  he  resides,  but  who  has  no  family 
for  which  he  provides,  is  not  entitled  to 
the  statutory  exemption.  ^CAamderZtn  v. 
Darrow,  200. 

2  It  is  the  duty  of  a  constable  to  make 
search  for  property  of  the  judgment 
debtor  to  satisfy  an  execution  before 
making  an  arrest,  and  if  he  make  the 
arrest  without  first  having  made  diligent 
search  he  is  liable,  provided  the  judg- 
ment debtor  has  property  openly  visible 
in  his  possession  subject  to  levy.— ^BtoAe- 
ly  V.  Weaver,  201. 

8.  It  is  no  good  reason  for  failure  to  pro- 
ceed to  levy  and  sell  because  the  property 
is  insufficient  to  satisfy  the  execution  un- 
less the  value  of  the  property  is  so  small 
that  there  is  no  reasonable  possibility  of 
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realizing  anything  to  apply  on  the  judg- 
ment. The  officer  mufit  satisfy  it  so  far 
as  he  can  before  making  an  arrest.— /d. 

4.  After  an  arrest  has  been  made  the  con- 
stable is  not  required  to  take  anything 
but  the  money  in  satisfaction  of  the  judg- 
ment to  release  the  judgment  debtor 
from  custody.— Jd. 

5.  It  cannot  be  held  as  a  matter  of  law  that 
a  constable  is  required  to  make  inquiry 
of  the  judgment  debtor  whether  he  has 
property  or  not  out  of  w  hich  to  make  the 
execution  before  making  an  arrest  on 
execution. — Id. 

6  Where  a  justice  of  the  peace  removes 
from  the  county  and  deposits  his  docket 
book,  etc. ,  together  with  his  certificate 
with  the  town  clerk,  as  prescribed  by  the 
Code,  an  execution  issued  by  him  is  prop- 
erly returned  to  the  town  clerk. — Hamp- 
ton V.  Boylan  et  cU.,  886. 

7.  Where  a  justice  issued  a  body  execution 
through  mistake,  and  plaintiffs  attorney 
directed  the  constable  to  disregard  it,  as 
it  was  void,  the  constable  is  not  liable  to 
plaintiff  for  disobeying  the  command  of 
the  execution. — Id. 

8.  An  attorney  employed  to  prosecute  an 
action  in  a  Justice's  Court  is  competent, 
in  an  action  against  the  constable  for 
breach  of  duty,  to  testify  to  the  fact  of 
his  employment  and  that  he  was  author- 
ized to  attend  to  the  execution,  and  that 
he  instructed  the  constable  that  it  was 
void. — Id, 

9.  Proof  that  a  judgment  debtor  is  a  house- 
holder having  a  family  for  which  he  pro- 
vided and  owned  and  used  a  horse  in  his 
bu^ness,  that  such  horse  was  worth  less 
than  $150  and  that  he  had  no  other  prop- 
erty named  in  §  1891  amoimting  with 
the  horse  to  $250,  is  sufficient  to  show 
that  the  horse  is  exempt  from  sale  on  ex- 
ecution.— Knapp  V.  O'Neill,  417. 

10.  The  debtor  is  entitled  to  choose  his  own 
business  to  support  his  family,  and  it  is 
not  error  to  refuse  to  charge  that  if  it 
was  possible  to  do  so  in  some  other  way 
the  horse  was  not  exempt. — Id. 

See  APPEA.L,  13;  Pabtnbrsuif,  7. 

EXECUTORS,  ETC. 

1.  An  executor,  on  the  final  settlement  of 
his  accounts,  having  shown  authority 
from  his  testator  to  furnish  goods,  etc., 
to  a  third  party,  on  account  of  his  testa- 
tor, is  competent  to  give  evidence  of  the 
fact  that  he  did  furnish  such  and  what 
goods,  as  such  evidence  does  not  call  for 
a  personal  transaction  between  the  wit- 
ness and  his  testator;  but,  although  such 
evidence  is  erroneously  rejected,    such 


error  does  not  require  a  reversal  of  the 
degree  of  the  Surrogate's  Court,  if  it  can 
be  seen  that  no  prejudice  resulted,  or 
could  result  from  such  error. — In  re  set- 
tlement of  Hall,  84. 

3.  An  executor,  who  was  also  an  heir, 
brought  action  to  recover  assets  and  was 
defeated  An  order  was  granted  charg- 
ing him  personally  with  the  costs  on  the 
ground  that  he  should  have  brought 
the  action  individually.  The  General 
Term  held  that  he  was  not  guilty  of  bad 
faith,  but  was  chargeable  with  one-half 
the  costs  as  he  was  beneficially  interested 
to  that  extent.  Held,  Error.— £fo?i€  v. 
De  Peysttr,  133. 

8.  Provisions  of  will  sufficient  to  indicate 
an  intention  that  the  executor  should 
also  act  as  trustee.— in  re  estate  of 
Hutchinson,  318. 

4.  A  provision  in  a  will  emnowering  the 
executor  to  terminate  any  business  con- 
nection which  existed  or  might  continue 
by  virtue  of  arrangements  made  by  tes- 
tator gjives  the  executor  no  authority 
to  continue  the  business  and  subject  the 
estate  to  the  hazards  of  commercial  busi- 
ness.—Id. 

6.  The  Surrogate's  Court  has  jurisdiction  to 
entertain  a  motion  made  upon  the  peti- 
tion of  a  creditor  for  the  removal  of  an 
administrator  imder  §  2686,  Code  Civ. 
Pro.,  and  for  the  purposes  of  such  mo- 
tion determine  the  issue  goin^  to  the 
relation  of  the  petitioner  as  creditor— In 
re  petition  of  Wheeler,  276, 

6.  Where  a  claim  against  decedent's  estate 
is  presented  to  an  administrator  before 
the  completion  of  the  publication  of  the 
notice  lor  presentation  of  claims,  and 
the  same  is  rejected,  an  action  thereon 
must  be  commenced  within  six  months 
after  such  rejection,  unless  the  same  is 
referred  as  prescribed  by  the  Code. — 
Cramer  \,  Bedell^  340. 

7.  Where,  in  an  application  by  the  public 
administrator  of  N.  T.  City  for  letters 
of  administration  no  one  appears  on  his 
behalf  on  the  return  daj  of  the  citation, 
and  counsel  for  the  widow  and  next  of 
kin  appear,  but  no  order  is  made,  the 
surrogate  loses  jurisdiction. — In  re  estate 
of  Page,  473. 

8.  After  a  decree  had  been  entered  in  a 
final  accoimting  an  executor  applied  to 
the  successor  of  the  surrogate  who  made 
the  decree  and  stated  by  petition  that  he 
had  not  been  allowed  commissions  on  a 
certain  sum  in  his  account.  The  sur- 
rogate opened  the  decree  and  allowed 
the  commissions.  Held,  That  no  case 
was  made  for  opening  the  decree.— In  re 
estateofaNea,A90, 
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9.  In  a  proceeding  before  the  Surrogate's 
Court  for  the  final  settlement  of  the  ac- 
counts of  the  administrators  an  adminis- 
trator is  a  competent  witness  to  give  evi- 
dence of  personal  transactions  between 
him  and  his  intestate  to  show  the  admin- 
istrators are  not  chargeable  with  alleged 
assets  with  which  contesting  creditors 
are  attempting  to  surcharge  their  ac- 
counts.—J/t  re  settlement  of  Babcock  et 
a2.,529. 

10.  The  surrogate  directed  the  adminis- 
trator to  apply  the  moneys  due  from  the 
estate  to  the  defendant  upon  his  several 
notes  held  by  the  administrator.  The 
administrator  applied  the  amount  upon 
one  of  the  notes,  which  it  satisfied,  and 
then  recovered  judgment  upon  the 
others.  Assuming  that  the  surrogate 
had  no  power  to  make  such  order  or  de- 
cree, yet,  Held,  That  the  administrator 
had  a  right  to  make  such  application,  and 
having  done  so,  the  defendant  was  not 
entitled  to  have  the  moneys  found  due 
him  by  the  decree  of  the  surrogate  ap- 
plied in  part  payment  of  said  judgment. 
— Alexander  v.  Durkee,  670. 

See  CoNVEESiON,  3;  Decedents'  Estates; 
Limitations,  3;  Suretyship,  1. 

EXEMPTION. 
See  ExEcxrnoN,  1,  9, 10. 

EXTRA.  ALLOWANCE. 
See  Costs,  2,  4;  Partition,  5. 

FACTORS. 

1.  Where  a  commercial  correspondent  ad- 
vances his  own  money  or  credit  for  the 
purchase  of  property  and  takes  the  bill 
of  lading  in  his  own  name,  looking  to 
such  property  as  the  reliable  means  of 
reimbursement  up  to  the  moment  when 
the  original  principal  shall  pay  the  pur- 
chase price,  ne  becomes  the  owner  of  the 
property  and  not  its  pledgee. — Moors  v. 
Kidder  etaJ,,  97. 

2.  Such  agent  indorsed  the  papers  in  blank 
and  entrusted  them  to  the  principal  for 
the  purpose  of  entering  the  goods  at  the 
custom  nouse  and  warehousing  them  in 
the  name  of  the  agent.  The  principal 
entered  them  m  his  own  name  and 
pledged  them  to  plaintiff  who  relied  on 
his  representations  and  the  warehouse 
receipt.  Held,  That  plaintiff  obtained  no 
title  and  could  not  maintain  an  action  to 
recover  the  goods. — Id. 

FALSE  IMPRISONMENT. 
See  Appeal,  19. 


PAI^E  REPRESENTATIONS. 

1.  A  purchaser  of  goods  represented  to  the 
seller's  agent  that  he  was  worth  between 
$3,000  and  $4,000  above  all  liabilities,  that 
his  stock  of  goods  was  free  from  incum- 
brance, and  that  all  he  owed  he  owed  to 
J.  S.,  whom  he  introduced.  J.  8.  was  a 
creditor  for  $2,800.  and  an  accommoda- 
tion endorser  for  $8,000,  and  held  mort- 
gages on  the  stock  as  security,  which  were 
duly  filed;  and  there  were  other  debts 
amounting  to  $2,265.  The  price  of  the 
goods  sold  was  $222.  Five  weeks  after- 
ward J.  S  purchased  the  whole  stock, 
and  in  payment  discharged  the  mort- 
gages and  assumed  pavment  of  the  accom- 
modation notes,  and  paid  T.  $1,600  in 
cash.  The  statement  of  T.  was  false, 
and  his  entire  assets  at  the  time  was  no 
greater  than  the  amount  of  his  liabilities- 
Held,  That  as  the  verdict  was  for  defend- 
ant, an  attaching  creditor,  it  must  be  as- 
sumed that  the  justice  failed  to  find  any 
fraudulent  intention  on  the  part  of  the 
purchaser  in  making  the  misrepresenta- 
tion as  to  his  financial  ability;  and  as  the 

auestion  of  fraudulent  intent  in  cases  of 
lis  character  is  ordinarily  one  of  fact, 
the  determination  of  the  justice  could 
not,  in  such  a  case  as  this,  be  set  aside  as 
being  against  the  weight  of  evidence. — 
The  Estey  APfg  Co  v.  Waring,  40. 

2.  Where  defendant  sold  premises  to 
plaintiff  upon  which  there  was  a  valid 
mortgage,  of  which  fact  plaintiff  was 
ignorant,  Held,  That  the  latter  could 
maintain  an  action  for  false  representa- 
tions in  the  sale.  The  measure  of  dam- 
ages would  be  the  amount  of  the  mort- 
gage and  interest.— Cross  v.  Divine,  454. 

FENCES. 

1.  Plaintiff  and  defendant  owned  adjoining 
farms.  Defendant  neglected  to  maintain 
his  part  of  the  division  fence  and  plain- 
tiff's eolt  passing  through  the  opening 
fell  into  a  morass  on  defendant's  farm 
and  was  drowned.  Held,  That  plaintiff 
could  not  recover, — Crandally,  Eldridge, 
484. 

2.  The  statutory  duty  as  to  division  fences 
imposed  bv  Chap  261,  Laws  of  1888,  con- 
cerns only  adjoming  owners  and  is  not  a 
duty  due  to  the  public.  Hence  a  failure 
to  comply  with  the  statute  is  to  be  meas- 
ured as  to  its  penalty  by  the  statute,  and 
that  penalty  cannot  be  enlarged.— Id. 

See  Railroads,  22,  28. 

PERRIES. 

1.  Defendant's  ferry,  so  far  as  it  carries 
passengers  between  the  city  and  the 
points  at  which  it  stops  in  Staten  Island 
and  New  Jersey,  infrmges  upon  the  fran- 
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chises  of  the  city,  and  to  that  extent  de- 
fendant may  be  restrained  from  main- 
taining it — The  Mayor,  etc.,  of  N.  Y.  ▼. 
The  Mtc  Jersey  Stearnboat  Co.,  111. 

2  The  city  of  New  York  has  exclusive 
right  to  all  the  ferry  franchises  to  and 
from  it,  and  where  it  has  established  fer- 
ries sufficient  to  accommodate  the  public 
it  may  maintain  an  action  to  restrain 
others  from  invading  its  rights.— T/ie 
Mayor,  etc.,  ofN.  Y,  v.  Starin  et  al,,  124. 

8.  The  fact  that  a  steamboat  company  has 
a  coasting  license  gives  it  no  authority  to 
invade  the  city's  ferry  rights,  and  where 
it  does  so  it  eannot  question  the  manner 
in  which  the  city  hSul  leased  the  fran- 
chise.—Id. 

4.  A  mere  lessee  of  the  boats  of  said  com- 
pany is  not  a  proper  party  to  an  action  to 
restrain  it.— ia. 

5.  Any  one  who  invades  the  franchises  of 
another  by  running  a  ferry  is  liable  for 
any  damages  he  may  cause  such  other 
and  may  be  restrained  by  the  court.— Id. 

FIRE  INSUaANCE. 

1.  Plaintiff  in  applying  for  insurance  stated 
that  the  house  was  unoccupied,  but  de- 
fendant's agent  entered  the  statement  in- 
correctly, and  plaintiff  signed  the  appli- 
cation without  reading  it.  The  agent 
had  been  accustomed  to  fill  in  the  an- 
swers to  defendant's  knowledge.  Held, 
That  the  agent*s  error  could  not  be  im- 
puted to  plaintiff.— Betine^^  v.  The  Agri- 
ciUtural  Ins.  Co.,  87. 

2.  A  condition  in  a  policy  that  it  should  be 
void  if  the  premises  ceased  to  be  occupied 
does  not  apply  to  a  risk  taken  on  an  un- 
occupied house.— J(i. 

8.  Defendant's  agent  agreed  to  insure 
plaintiff  a  certain  sum  on  his  store  and 
stock,  but  leaving  it  to  be  understood  that 
he  would  make  application  to  the  com- 
panies he  represented  and  get  the  rates 
as  low  as  possible.  After  writing  poli- 
cies in  different  companies,  which  were 
successively  rejected,  the  agent,  on  May 
28,  wrote  out  a  policy  in  defendant  com- 
pany, which  he  delivered  the  day  after 
the  fire  (June  1),  ui>on  receiving  the  pre- 
mium, but  the  company  promptly  repu- 
diated the  transaction.  Held,  That  no 
oral  contract  of  insurance  had  been  con- 
summated prior  to  the  issuance  of  the 
policy.— Diver  v.  The  London  <fc  Liver- 
pool  Ins.  Co.,  81. 

4.  Though  proofs  of  loss  may  be  fatally  de- 
fective in  that  they  do  not  accord  with 
the  teroas  of  the  policy,  yet  if  the  proofs 
are  retained  by  the  company,  with  no  no- 
tice of  their  insufficiency  as  to  particular 
omissions  or  defects,  but  only  a  notice 


that  the  company  has  not  waived  and 
does  not  and  wiU  not  waive  anything^, 
and  expressly  reserves  any  and  all  objec- 
tions to  any  and  all  cliums  that  have 
b€»en  or  may  be  made  by  the  insured 
agjainst  the  company,  thete  was  an  im- 
plied waiver^of  the  conditions. — KareUon 
et  al.  V.  The  Sun  Fire  QffUse,  148. 

5.  A  policy  provided  that  it  should  be  void 
if  the  risk  was  increased,  and  that  the 
working  of  carpenters,  etc.,  in  building, 
altering  or  repairing  without  consent 
should  cause  a  forfeiture.  The  i>remi8e8 
were  occupied  as  a  grocery  when  insured; 
they  were  afterward  leased  to  be  used  in 
drymg  fruit,  which  necessitated  altera- 
tions, putting  in  a  furnace,  wooden 
shafts  and  removing  portions  of  the  floors 
and  roof,  which  was  done  without  the 
consent  of  the  insurer.  Held,  That  there 
was  a  violation  of  the  terms  of  the  nolicv 
and  that  the  insurer  was  not  liable.— 
Mack  V.  The  Rochester  Oerman  Ins,  Co., 
166. 

6.  In  an  action  upon  a  fire  insurance  policy 
where  plaintiff  got  title  as  assignee  of  the 
insured  for  benefit  of  creditors  and  it  ap- 
peared that  the  acknowledgement  to  the 
consent  of  the  assignee  to  become  such 
was  defective,  Held,  That  this  would  not 
prevent  a  recovery  sgainst  defendant.— 
Jones  V.  The  Howard  Ins.  Co.,  167. 

7.  Violation  of  a  condition  in  a  policy  re- 
auiring  kerosene  lamps  to  be  filled  in  the 
day  time  does  not  make  the  policy  void, 
but  relieves  the  company  from  liability 
caused  thereby.— Id. 

8.  Where  proofs  of  loss  are  retained  forty- 
five  days  before  objection  made,  any  ob- 
jections thereto  will  be  deemed  to  nave 
been  waived.— Id. 

9.  A  policy  of  insurance  was  issued  by  de- 
fendant to  plaintiff  on  the  oU  works  of  E. 
&  Ck>.  to  protect  royalties  payable  by 
that  firm  to  plaintiff  for  certain  patents, 
and  which  were  guaranteed  to  amount 
to  $250  a  month.  The  policy  provided 
that  if  the  premises  were  dainaged  by 
fire  so  as  to  cause  a  diminution  of  the 
royalties  defendant  would  make  good 
such  diminution.  E.  <&  Ck>.  had  an  ex- 
clusive license  to  use  the  patents.  Held, 
That  the  policy  insured  the  whole  of  the 
royalties,  and  not  merely  the  guaranteed 
I)ortion,  and  was  not  void  as  a  wager 
contract.— TTie  National  Filtering  Oil  Co. 
V.  The  Citizen's  Ins.  Co.,  282. 

10.  Such  an  interest  in  prop«rty  connected 
with  its  safety  and  situation  as  will  cause 
the  assured  to  sustain  a  direct  loss  from 
its  destruction  is  an  insurable  interest. 
lUthough  he  has  no  interest,  legal  or 
eauitable,  in  the  premises  themselves.— 
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11.  A  mere  dissolution  of  a  copartnership 
prior  to  a  loss  by  fire,  but  without  any 
actual  transfer  of  the  interest  of  the  re- 
tiring partner  to  the  other  until  after  the 
fire  occurred,  is  not  equivalent  to  a 
change  or  transfer  of  tne  title  to  the 
property  insured,  or  any  interest  therein, 
within  the  meaning  of  a  policy  of  insur- 
ance. Besides,  a  transfer  by  one  mem- 
ber of  a  firm  to  another  is  not  such  an 
alienation  of  title  or  transfer  by  interest 
in  the  property  insured.— i2o6t(  y*  The 
American  Central  Ins,  Co.,  380. 

12.  The  carrying  on  of  business  in  a  cor- 
porate name  by  the  individual  insured  is 
jio  defense  to  the  insurer. — Id. 

18  An  opinion  expressed  in  the  proofs  of 
loss  as  to  the  origin  of  the  fire  does  not 
preclude  the  insured  from  showing  the 
contrary.— Jd. 

14.  The  question,  whether  the  fact'  of  al- 
terations and  additions  being  made  in 
and  about  machinery  and  the  employ- 
ment of  workmen  m  th^  building  in- 
creases the  risk  of  fire,  is  not  a  matter  of 
expert  testimony. — Id, 

15.  An  expert  who  never  saw  the  exhaust 
fan  in  operation,  but  merely  examined 
it  after  the  fire,  cannot  testify  as  to 
whether  it  increased  the  risk  of  fire.— 
Id. 

10.  Where  a  mortgagee  insures  the  mort- 
gaged premises  for  his  own  benefit,  and 
at  nis  own  expense,  and  after  a  loss  oc- 
curs discharges  the  mortgagor  from  all 
liability  upon  his  bond  and  mortgage, 
upon  receiving  conveyance  of  the  prem- 
ises, and  thus  destroys  the  right  of  the 
insurer  to  be  subrogated  to  the  bond  and 
mortgage,  his  right  to  recover  upon  the 
policy  of  insurance  is  defeated.— 7^ma« 
V.  The  Montauk  Fire  Ins,  Co.,  555. 

17.  An  action  of  foreclosure  was  discon- 
tinued by  stipulation,  plaintiffs  attorney 
giving  to  defendant's  attorney  a  receipt 
for  the  money,  etc.,  containing  the 
words:  "this  action  to  be  discontinued 
and  the  bond  in  suit  surrendered."  Some 
time  afterward  the  bond  and  mortgage 
were  delivered  to  defendant's  attorney, 
with  an  endorsement  ui)on  the  bond: 
''Received,  etc..  in  full  of  the  within 
bond,  etc.,  and  the  same  is  hereby  sur- 
rendered and  cancelled.  But  the  insur- 
ance procured  by  E.  L.  Thomas  ♦  ♦  * 
acnd  any  sum  he  may  collect  upon  the 
same,  is  not  affected  by  this  surrender,  but 
are  and  remain  his  property . "  The  testi- 
mony was  conflicting  as  to  whether  it 
was  understood  and  agreed,  at  the  time 
of  the  settlement,  that  plaintiff  should 
retain  or  reserve  the  right  to  the  insur- 
ance policy;  but  the  court,  relying  upon 
the  indorsement  upon  the  bond,  directed 
a  verdict  for  plaintiff.    Held,  That  the 


question  should  have  been  submited  to 
the  jury.— Id. 

See  AOBNCT,  1;  Attachmsnt,  2. 

FIREMEN. 
See  Removal,  1,  2. 

FISHERY. 

1.  A  mandamus  cannot  be  made  to  do  a 
prohibitory  or  reviewing  duty,—Abram8 
V.  Town  Auditors,  885. 

2.  The  prohibition  in  Chap.  689,  Laws  of 
1871,  against  granting  a  license  for 
grounds  already  planted  means  land 
fegally  planted. — la. 

8.  where  it  appears  that  the  applicant  for 
a  license  had  a  former  license  for  one 
year,  but  continued  to  occupy  for  several 
years  without  paying  or  intending  to  pay 
a  license  fee,  tne  bos^d  is  justified  in  re- 
fusing his  application,  but  may  grant  a 
license  to  another,  he  being  a  trespasser. 
— Id. 


FORECLOSURE. 

See  Afpbal,  5;  Corporations,  8;  Mort- 
gage, 2-4,  7,  9-14. 

FORGERY. 

1.  On  a  trial  for  forgery  in  procuring  the 
discount  of  a  note  knowing  the  names  of 
maker  and  indorser  were  those  of  ficti- 
tious persons,  but  representing  them  to 
be  those  of  living  persons  and  stating 
their  places  of  residence,  it  is  competent 
for  a  witness  who  has  made  search  for 
such  persons  about  the  locality  of  their 
supposed  residences  to  tell  the  means  he 
tooK  to  find  them  and  the  results. — The 
People  V.  Jones,  222. 

2.  Although  evidence  which  is  improper 
has  been  received,  yet  it  will  not  afford 
ground  for  an  exception  if  it  was  not 
responsive  to  the  questions  put;  in  such 
case  the  party  affected  thereby  should 
move  to  strike  it  out. — Id. 

FRAUD. 

1.  One  who^eceives  a  draft  from  a  fraud- 
ulent holder  on  account  of  a  precedent 
debt  is  not  a  bona  fide  holder  or  owner 
for 'value,  and  such  draft  is  subject  to 
any  defense  in  his  hands  which  cou)d 
have  been  made  to  it  in  the  hands  of  the 
fraudulent  holder. — The  Rochester  Print- 
ing Co.  V.  Loomis  et  al.,  101. 

2.  The  relation  between  a  banker  and  his 
customers  is  in  some  degree  confidential, 
and  it  must  be  assumea  that  the  banker 
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understands  that  they  make  deposits 
with  him  upon  the  faith  and  reliance  that 
he  is  financially  able  to  pay  their  drafts 
upon  him  to  the  amount  of  their  depos  - 
its;  and  the  relations  he  assumes,  in 
view  of  the  nature  of  his  business,  is  in 
practical  effect  a  representation  on  his 
part  that  he  is  able  to  do  so;  and  if  he 
knows  or  has  reason  to  believe  that  he  is 
in  a  condition  of  irretrievable  insol- 
vency, so  that  he  could  not  meet  his  en- 
gagements, when  he  takes  the  funds  of 
his  customers,  deposited  to  be  placed  to 
their  credit,  the  transaction  may  involve 
an  implied  representation  or  conceal- 
ment which  characterizes  it  as  fraudulent 
on  the  part  of  the  banker. — Id, 

8.  In  this  action  the  defense  of  fraud  did 
noc  necessarily  depend  upon  representa- 
tions made  by  the  banker  to  defendants 
in  respect  to  his  financial  ability,  but 
fraud  might  be  implied  from  the  relation 
he  assumed  by  means  of  which  an  invi- 
tation was  extended  alike  to  them  and 
others  to  open  an  account  with  him. — 
Id. 

4.  In  a  defense  for  fraud  deception  is 
necessary,  but  in  view  of  the  evidence 
and  the  charge  as  made,  the  court  was 
not  required  to  further  charge  specifi- 
cally that  the  defendants  must  have 
been  deceived.— Jd. 

5.  A  man  cannot  honestly  carry  on  the 
banking  business  and  relieve  himself  of 
the  imputation  of  inexcusable  deception 
by  reliance  upon  a  mere  promise  of 
another  to  carry  him,  without  some  se- 
curity for  the  performance  of  the  prom- 
ise. His  expectation,  to  afford  an  ex- 
cuse, must  be  based  on  some  right  of 
property,  or  in  some  legal  duty  furrish- 
mg  in  a  reasonable  degree  the  right  to 
suppose  hie  wants  will  be  supplied,  or 
that  his  demands  could  be  enforced. — Id. 

6  An  agreement  by  an  assignee  on  a  sale 
of  real  estate  to  hold  the  money  paid  by 
the  purchaser  until  certain  claims 
against  his  title  were  settled  and  to  re- 
turn it  if  it  turned  out  that  he  had  no 
title  is  not  within  the  statute  of  frauds 
nor  merged  in  the  deed,  and  an  action 
may  be  maintained  on  it. — Clark  v.  Post 
etal,190. 

7.  Where  a  party  defrauded,  at  the  time  of 
discovery  of  the  fraud,  is  neither  an  idiot 
nor  lunatic,  but  with  legal  capacity  to 
act  and  sufficient  ability  to  understand, 
the  statute  of  limitations  begins  to  run 
against  him  irrespective  of  the  degree  of 
intelligence  possessed  by  him  and 
whether  he  has  enough  courage  and  in- 
dependence to  resist  hostile  influence 
and  assert  his  right  or  not.— Piper  v. 
Hoard,  366. 

8.  The  withdrawal  of  an  action  for  such 


fraud  and  a  new  settlement  which  is  also 
found  to  be  firaudulent  may  give  a  new 
right  of  action,  but  does  not  suspend  the 
existence  of  the  old  one.— id. 

9  An  allegation  that  the  cause  of  action 
did  not  accrue  within  six  years  before 
the  commencement  of  the  action  is  a  suffi- 
cient plea  of  the  statute. — Id, 

10.  One  F.  had  property  left  him,  which  on 
his  death  without  issue  would  go  to  his 
brother.  He  conveyed  his  property  to 
defendant,  who  thereafter  brought  about 
the  marriage  of  F.  with  plaintiff^s  mother 
on  the  representation  that  F.  had  a  fine 
property  left  him  which  would  go  to  his 
neir  in  case  he  married  and  had  one. 
Plaintiff  is  the  only  child  of  that  mar- 
riage. Held,  That  there  was  sufiScient 
privity  between  the  i)arties  to  sustain  an 
action  to  declare  plaintiff  the  owner  of 
the  property  and  place  her  in  possession; 
that  defendant,  as  trustee  ex  maiefleio, 
should  be  compelled  to  make  the  thing 
good  to  plaintiff.— fYper  v.  Hoard,  301. 

11.  One  Z.  sold  out  his  interest  in  a  part- 
nership to  defendant's  wife,  she  agreeing 
to  pay  the  debts  and  release  him.  In  an 
action  by  creditors  of  the  firm  Z.  testified 
that  defendant  said  he  should  be  relieved 
from  all  indebtedness  and  that  he  '*  would 
see  that  the  creditors  were  paid."  Held, 
That  the  burden  was  on  plaintiffs  to  show 
that  defendant  agreed  for  himself  to  be 
personally  bound  to  pay  the  firm  debts; 
that  as  the  sale  was  not  made  to  him  and 
no  consideration  passed  to  him  plaintiffs 
could  not  enforce  such  agreement,  if 
made,  against  him,  and  that  the  alleged 
agreement  not  being  in  writing  was  in- 
valid under  the  statute  of  frauds. — Berry 
et  al.  V.  Brown,  353. 

12.  A  husband  being  utterly  insolvent  to 
the  knowledge  of  the  wife  conveyed  to 
her  a  farm  and  also  executed  to^hera 
chattel  mortgage  as  security  for  money 
loaned,  the  debt  exceeding  the  value  of 
the  whole  property,  with  intent  to  give 
her  a  preference  over  other  creditors, 
and  in  pursuance  of  a  written  agreement 
made  long  prior  thereto  to  give  her  se- 
curity. Held,  That  the  referee  was  war- 
ranted in  finding  from  the  evidence  that 
the  conveyance  was  not  made  with  a 
fraudulent  intent  to  cheat,  hinder  or  de- 
lay creditors,  and  that  the  wife  was  not 
a  party  to  any  such  fraudulent  scheme. 
—Doty  V.  Clint^  361. 

13.  The  debt  to  the  wife  being  an  honest 
one,  the  husband  had  a  right  to  prefer 
her,  and  there  being  no  fraudulent  in- 
tent on  her  part,  she  should  be  protected. 

— Id. 

U.  The  conveyance  being  given  for  a  just 
debt,  is  not  rendered  fraudulent  by  in- 
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eluding  interest  not  collectible  at  law. — 
Id. 

15.  Where  there  has  been  a  completed  con- 
tract of  employment  for  one  year  be- 
tween the  parties,  though  void  under 
the  Statute  of  Frauds,  as  not  beiag  in 
writing,  and  not  to  be  performed  within 
one  year  from  the  time  it  was  made,  and 
the  employee  continued  with  the  em- 
ployer in  the  same  capacity,  and  at  the 
same  wages,  without  any  new  employ- 
ment, a  new  hiring  at  the  same  terms 
for  the  ensuing  year  will  be  implied. — 
Hodge  v.  Newton  et  al. ,  478. 

See  Cbeditor's  Action,  3-6;  Divorce,  2. 

GIFT. 

1.  Plaintiff  held  stock  of  defendant  which 
be  surrendered  and  had  transferred  to 
his  three  children,  and  took  certificates 
^hich  he  kept  in  his  safe.  Held,  That 
plaintiff  could  not  rescind  such  transfer; 
that  defendant  was  not  restored  to  its 
original  position,  but  was  left  subject  to 
a  claim  by  the  infants  that  the  stock  was 
theirs  and  to  litigation. — Francis  v.  The 
iV.  F,  A  B.  Elevated  RR,  Co.,  495. 

2.  He  who  would  rescind  must  do  so 
wholly  and  leave  no  right  flowing  from 
him  outstanding  which  imperils  the 
completeness  of  the  rescission. — Id. 

3.  PlaintiflTs  intestate  executed  and  duly 
acknowledged  an  assignment,  reciting 
a  consideration  of  a  policy  of  insurance 
upon  his  life  to  the  defendant,  but  re- 
serving therein  a  power  of  revocation, 
and  delivered  it  together  with  the  policy 
to  his  attorney,  witfa  directions  *'to  put 
tfaem  in  his  safe  for  Mrs.  Guile,  that  it 
was  hers,  and  if  anything  happened  to 
him  to  give  it  to  her,"  saying  that  she 
had  been  in  his  family  and  had  done  so 
much  for  him  that  he  was  going  to  give 
it  to  her.  Held,  A  valid  gift  in prcRsenti; 
that  there  was  a  delivery  of  the  instru- 
ments to  the  attorneys  for  the  donee, 
subject  to  the  right  of  revocation  dur- 
ing the  donor's  lifetime.— Wi7Ziaw«  v. 
QuUe,  565. 

4.  Where  the  complaint  admits  that  plain- 
tifTs  testator  executed  an  assignment  of 
the  instrument  claimed  by  the  executor 
to  defendant,  but  denied  its  delivery,  it 
is  not  necessary  to  allege  affirmatively 
the  title  by  assignment  and  delivery,  the 
allegation  of  non-delivery  being  denied. 
—Id. 

See  Life  Inbubance,  6. 

GUARANTY. 

1.  The  construction  of  a  guaranty  of  pay- 
ment  is   largely  influenced   by  its  pre- 


cise language  viewed  in  the  light  of  the 
circumstances  attending  its  execution. 
—Schwartz  et  al.  v  Hyman,  585. 

2.  A  letter  requesting  the  sending  to  a 
third  party  of  a  line  of  samples  suitable 
for  spring  and  summer  and  stating  that 
the  writer  will  guarantee  payment  of 
any  goods  that  may  be  sold  him  is  not 
a  continuing  guaranty. — Id. 

GUARDIANS. 

1.  A  general  guardian,  although  he  gave 
security  upon  qualifying  as  such,  must 
give  another  bond  as  required  by  §  2746 
of  the  Code  before  he  can  obtain  posses- 
sion of  his  ward's  estate. — In  re  estate  of 
Flagg,  151. 

2.  The  provisions  of  a  will  and  codicil 
construed  upon  facts  stated. — Id. 

3.  The  fact  that  the  name  of  the  guardian 
was  suggested  by  the  petitioner  does  not 
render  the  appointment  invalid.—/?*  re 
estate  of  Vandewater,  314. 

4.  It  is  not  necessary  that  a  relative  of 
the  infant  be  appointed  guardian;  but 
in  many  cases  such  appointment  would 
be  improper  by  reason  of  adverse  inter- 
est.—id. 

5.  The  exercise  of  the  discretion,  of  the 
surrogate  in  selecting  a  proper  person 
as  guardian  is  not  reviewable  so  long 
as  no  legal  disqualification  seems  to  exist 
in  the  appointee. — Id. 

See  Stay. 

HABEAS  CORPUS. 

1.  Relator  was  imprisoned  for  contempt 
for  non- payment  of  alimony.  He  had 
been  held  under  previous  commitments 
for  the  same  offense,  applications  to 
discharge  from  which  were  denied,  and 
new  commitments  issued  to  correct  ir- 
regularities. Held,  That  he  was  not  en- 
titled to  a  discharge  under  S  20o».— 77ic 
People  ex  rel.  Clark  v.  Grant  et  al.,  289. 

2.  Where  an  order  in  contempt  proceed- 
ings indicates  precisely  the  moneys  to 
be  paid  to  obtain  a  discharge  an  omission 
to  specify  a  formal  tine  will  not  entitle 
the  party  in  contempt  to  a  discharge. — Id. 

3.  A  party  in  contempt  for  non-pay  men. 
of  alimony  is  not  subject  to  imprison- 
ment for  non-payment  of  the  referee's 
fees,  but  he  is  not  entitled  to  discharge 
because  they  have  been  included  in  the 
amount  directed  to  be  paid. — Id. 

HIGHWAYS. 

1.  The  title  to  land  was  in  N.  for  conven- 
ience,   it  being  owned   by   V.  and  N 


602 


INDEX. 


With  the  consent  of  N.  a  contract  was 
made  by  V.  with  B.  to  sell  it,  the  price 
to  be  paid  in  instcdlments.  B.  paid  part 
and  went  into  possession.  He  then  ver- 
bally sold  to  plaintiff  a  right  to  a  pri- 
vate road.  On  the  application  of  B. 
and  plaintiff  this  was  laid  out  by  the 
commissioners  of  highways.  B.  then 
sold  his  rights  to  defendant  who  had  full 
knowledge  of  plaintiff's  claim  There- 
after defendant  paid  up  in  full  to  V.  and 
N.  and  received  a  deed.  Defendant 
blockaded  the  road.  Held,  That  plaintiff 
was  entitled  to  a  perpetual  injunction 
restraining  defendant.— Bewcdici  v. 
CcUkim,  248. 

2.  Plaintiff  was  a  resident  of  the  town  of 
O.  and  lived  upon  a  farm  a  portion  of 
which  was  situated  in  the  adjoining 
town  of  N.,  but  was  assessed  in  respect 
to  the  whole  farm  in  the  place  of  his 
residence.  In  1885,  the  commissioners 
of  highways  of  O.  in  apportioning  the 
amount  of  highway  labor  chargeable 
against  him,  followed  the  last  assess- 
ment roll  of  the  town,  and  included 
that  portion  of  his  farm  lying  in  the 
town  of  N.  Held,  That  as  the  whole 
farm  was  borne  upon  the  last  assessment 
roll  of  the  town  of  O  ,  it  was  the  duty 
of  the  commissioners  in  making  their  ap- 
portionment of  highway  labor  to  follow 
that  roll  and  to  assess  plaintiff  accord- 
ing thereto. —iJomp^on  v.  Hamaher, 
346. 

3.  In  an  action  against  a*  town  for  in- 
juries alleged  to  have  been  caused  by 
defects  in  a  highway,  the  court  charged 
the  jury  that  it  was  the  duty  of  the 
town,  in  its  corporate  capacity,  to  keep 
and  maintain  the  highways  withm  the 
town  in  a  reasonably  safe  and  secure 
condition  and  to  provide  the  funds  nec- 
essary for  that  purpose,  not  exceeding 
in  amount  the  sum  authorized  by  law  to 
be  raised  for  that  purpose.  Held,  Error. 
—Rhines  v.  The  Town  of  Royalton, 
412. 

4.  A  complaint  against  a  town  for  damages 
occasioned  by  a  defective  highway,  so 
far  as  it  alleges  negligence  of  the  town, 
its  agents  and  assistants,  fails  to  allege  a 
cause  of  action.  No  duty  rests  upon  a 
town  to  maintain  the  highways  within 
its  limits;  the  statute  confers  upon  them 
no  power  or  duty  in  respect  to  defective 
highways,  but  the  supervision  remains 
with  the  commissioners,  and  it  is  their 
negligence  which  gives  a  right  of  action. 
—Fannan  v.  The  Town  of  Ellington, 
443. 

5.  Ordinarily  when  the  commissioner  has 
been  advised  of  the  defective  condition 
of  a  highway,  the  reparation  of  which 
is  within  the  means  at  the  command  of 
the  overseer,  having  given  the  direction 


to  the  latter  to  repair  it,  he  may  for  the 
time  rely  upon  the  performance  by  him 
of  such  duty,  yet  he  should  be  required 
to  use  diligence  to  learn  whether  the 
overseer  has  proceeded  with  the  work, 
and  if  he  has  not,  to  use  the  means 
provided  to  enforce  the  execution  of  his 
direction. — Id. 

6.  As  it  does  not  appear  that  the  oommw- 
sioner  took  any  means  to  ascertain 
whether  his  communication  to  the  over- 
seer reached  him  or  not,  or  whether  or 
not  any  steps  had  been  taken  to  repair 
the  road  prior  to  the  accident,  under  the 
circumstances  of  this  case  there  was  suf- 
ficient evidence  to  send  the  case  to  the 
jury,  and  it  is  not  important  whether  the 
question  of  negligence  did  not  dep^id 
upon  evidence  given  after  plaintiff  bad 
rested  and  the  motion  for  a  nonsuit  had 
been  denied. — Id. 

7.  A  charge  by  the  court  that  it  did  not 
wish  to  be  understood  that  it  was  the 
duty  of  the  commissioner  to  look  fur- 
ther after  direction  to  the  overseer,  but 
it  was  a  question  for  the  jury  to  deter- 
mine whether  or  not  he  had  discharged 
his  whole  duty  under  the  circumstances, 
and  that  if  such  directions  were  com- 
mimicated  to  the  overseer  it  was  his  duty 
to  repair,  and  his  neglect  to  do  it  not  com- 
ing to  the  knowledge  of  the  commissioner 
does  not  impute  negligence  to  the  latter, 
was  as  favorable  to  defendant  as  it  was 
entitled  to.— Jd. 

8.  None  of  the  proceedings  taken  upon  an 
application  to  lay  out  or  alter  a  high wi^ 
to  the  commisioner  of  highways  preced- 
ing an  appeal  are  brought  before  the  court 
on  a  writ  of  certiorari  directed  to  the 
referees  only,  to  review  an  order  made 
by  referees  reversing  the  decision  of  the 
commissioner  of  hi^ways. — The  People 
ex  rel.  Stockirell  v.  Newgrasa  it  aL,  513. 

9.  The  statutory  notice  given  to  the  com- 
missioner of  the  hearing  before  the  refer- 
ees gives  jurisdiction  to  the  referees  to 
proceed  with  the  hearing,  and  the  notice 
to  the  occupants  contemplated  by  the 
statute  may  lollow  the  reversal  of  the  or- 
der of  the  commissioner,  but  the  referees 
cannot  make  the  determination  to  lay 
out  or  alter  a  highway  without  notice  to 
the  occupant,  and  if  they  do  so  in  that 
respect  their  action  will  be  without  juris- 
diction, and  if  such  omission  appears 
by  the  record  the  determination  of  the 
referees  cannot  stand,  but  if  not,  this 
objection  is  not  available  to  the  relator. 
—Id, 

10.  In  an  action  against  a  town  for  damages 
for  an  injury  alleged  to  have  been  caused 
by  the  negligence  of  the  commissioners 
of  highways,  although  it  cannot  be  held 
as  a  matter  of  If^w  that  the  commie- 
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signers  were  free  from  negligence,  but 
on  the  contrary  they  were  guilty  of  neg- 
ligence in  some  respect,  this  does  not 
charge  the  town  with  liability  unless  it 
is  seen  that  such  negligence  caused  the 
injury  in  question.— S^oce^  v.  The  Town 
of  Phelps,  547. 

11.  The  burden  of  proof  is  with  the  plain- 
tiff to  establish  not  only  that  the  com- 
missioners were  chargeable  with  negli- 
gence, but  that  if  they  had  not  failed  to 
perform  their  duty  the  injury  would  not 
have  been  sustained.  This  fact  cannot 
rest  in  mere  conjecture  or  speculation 
but  must  be  founded  on  evidence. — Id, 

12.  The  commissioners  are  required  to  use 
reasonable  care  for  the  safety  of  the 
traveling  .public  in  reference  to  the  situa- 
tion, but  tnis  does  not  impose  upon  them 
the  duty  to  erect  a  barrier  when  engaged 
in  the  lawful  repairs  of  the  highways 
against  the  fury  of  a  team  of  horses  run- 
ning away. — Id. 

18.  When  a  highway  has  become  dangerous 
without  the  fault  of  the  commissioners 
it  is  the  duty  of  such  commissioners  to 
warn  persons  traveling  upon  the  high- 
way of  such  dangers.— Jd. 

14.  The  warning  required  to  protect  a  trav- 
eler is  not  such  as  would  necessarily  stop 
a  runaway  team,  but  this  matter  of  warn- 
ing has  no  application  to  an  injury  re- 
ceived by  reason  of  a  defect  in  the  high- 
way occasioned  or  continued  by  the 
negligence  of  the  commissioners  — Id. 

See  Assessments,  5;  Conversion,  4;  Deeds, 
1,  2;  Railroads,  26. 

HUSBAND  AND  WIFE. 

1.  An  agreement  between  husband  and  wife 

? providing  that  upon  the  payment  by  the 
ormer  to  the  latter  of  a  certain  sum, 
which  should  be  received  by  her  in  lieu 
of  all  her  dower  rieht,  etc.,  in  his  prop- 
erty, they  should  thenceforward  live 
apart  is  not  void  as  against  public  policy 
when  at  the  time  of  making  such  agree- 
ment the  parties  were  living  separate 
and  apart  and  an  action  for  separation 
upon  the  ground  of  cruel  and  inhuman 
treatment  was  pending  between  them.— 
Pettit  V.  Pettit,  574. 

See  Fraud,  12-14. 


INDICTMENT. 
See  Larceny,  4,  7;  Perjury,  2,  8. 

INFANTS. 

1.  One  who  claims  under  a  sale  of  infant's 
real  estate  is  boimd  to  establish  by  affirm- 
ative evidence  that  every  requirement  of 


the  statute  necessary  to  confer  jurisdic- 
tion on  the  court  to  order  a  sale  has  been 
complied  with  --Elivood  et  al.  v.  North- 
rupf  76. 

2.  A  county  judge  has  no  power  to  act  in  a 
matter  relating  to  the  care,  custody  or 
control  of  infants.  His  powers  to  per- 
form the  duties  of  a  justice  of  the  Su- 
preme Court  at  chambers  are  purely 
statutory;  and  the  general  equity  juris- 
diction ftrhich  is  possessed  by  justices  of 
the  Supreme  Court  does  not  attach  in  any 
way  to  a  county  judge  or  to  his  acts. — The 
People  ex  rel.  Williams  v.  Corey,  604. 

See  Guardians;  Stay;  Vagrants. 

INJUNCTION. 

1.  Upon  a  motion  for  an  in  iunction  pen- 
dente lite  the  verified  pleadings  may  be 
treated  as  affidavits,  an4  effect  given  to 
them  as  affida^ts  only.  And  where  all 
of  the  material  allegations  of  the  com- 
plaint are  positive  and  direct,  and  made 
and  verified  upon  the  personal  knowledge 
of  the  affiant,  and  the  denials  and  aver- 
ments  of  the  answer  are  made  only  upon 
information  and  belief,  the  answer  is  in- 
sufficient, as  an  affidavit,  to  put  in  issue 
the  facts  alleged  in  the  complaint.-^ TTie 
jR..  W,  A  O.  T.  R,  Co,  V.  The  City  of 
Rochester,  892. 

2.  There  are  cases  when  a  party  will  be  de- 
nied the  right  to  an  injunction  when  it 
appears  that  by  reason  of  gross  laches,  or 
delay  in  applying  for  the  restraising 
mandate,  large  expenses  have  been  in- 
curred and  great  loss  or  injury  would 
result  to  the  party  who  has  thus  been 
permitted  to  proceed  without  interrup- 
tion when  sucn  party  has  proceeded  m 
good  faith  founded  upon  a  belief  of  his 
right  to  so  proceed. — Vick  et  al.  v.  The 
City  of  Rochester,  492. 

3.  When  interests  are  involved  concerning 
the  public,  if  it  appears  that  the  defendant 
has  taken  any  stej>s  to  acquire  the  right 
to  do  that  which  is  sought  to  be  re- 
strained, and  which  would  probably  re- 
sult in  acquiring  such  ri^ht,  some  reason 
would  appear  for  the  denial  of  an  injunc- 
tion, or  ot  suspending  its  operation  for  a 
reasonable  time.— Jd. 

4.  The  provisions  of  §  605,  Code  Civ.  Pro., 
do  not  apply  to  local  officers  in  the  per- 
formance of  a  duty  imposed  on  them  bv 
the  order  of  the  governor  of  the  State  di- 
recting them  to  abate  a  nuisance,  and  in 
such  performance  neither  the  order  nor 
the  statute  confer  the  right  to  impose  a 
burden  upon  lands  of  another  without 
acquiring  the  right  to  do  so  in  the  manner 
provided  by  law. — Id, 

See  Contract,  9;  Conversion,  5:  Deeps,  9; 
Excise;  Ferries;  Highways,  1;  Rail- 
roads, 27. 
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INTEREST. 

1.  In  an  action  upon  a  judgment  interest  is 
given,  not  upon  the  principle  of  implied 
contract,  but  as  damages  for  delay  in 
performing  the  obligation,  and  only  the 
lawful  rate  can  be  recovered.— TFeZte, 
Fargo  So  Co.  v.  Davy,  34. 

See  Services,  2. 

INTERPLEADER. 

1.  A  deposit  was  made  with  defendant  by 
one  N.  as  trustee.  After  his  death  actions 
to  recover  the  fund  were  brought  by  his 
executrix  and  by  one  claiming  to  be 
beneficially  entitled  to  the  fund.  Held, 
That  an  interpleader  was  proper. — Norton 
V.  The  Union  Trust  Co.,  2i, 

See  Practice,  7. 

JUDGMENT. 

1.  A  bankrupt  is  not  bound  to  procure  a 
stay  of  proceedings  pending  in  the  State 
courts. — The  West  Philadelphia  Bank  v. 
Oerry,  129. 

2.  The  decision  of  the  Supreme  Ck)urt  on  the 
question  of  laches  is  not  reviewable  by 
tne  Court  of  Appeals. — Id. 

8.  On  an  application  by  a  member  of  a  part- 
nership ror  a  discharge  from  his  debts  a 
partnership  debt  could  be  proved  whether 
there  were  partnership  assets  or  not,  and 
he  would  be  entitled  to  be  discharged 
therefrom. — Id, 

4.  For  the  purposes  of  §  1268  of  the  Code  a 
judgment  is  regarded  as  the  old  debt  in 
a  new  form  and  a  discharge  of  the  cause 
of  action  discharges  the  judgment. — Id, 

5.  The  jurisdiction  of  inferior  courts,  de- 
pendent as  they  are  upon  the  statute  for 
authority,  will  not  be  presumed,  but 
must  appear  to  support  their  judicial 
action. — Agaret  aL  v.  Tibbets  et  aL,  413. 

6.  By  the  force  of  the  statute  and  within  its 
provisions  and  purposes,  providing  for 
the  filing  with  the  county  clerk  tran- 
scripts or  judgments  rendered  by  a  jus- 
tice of  the  peace  and  docketing  such 
judgments,  transcripts  of  such  judg- 
ments failing  to  show  jurisdiction  are 
prima  facie  sufficient  evidence  of  judg- 
ments to  authorize  the  clerk  to  issue 
execution,  and  to  support  the  title  of 
purchasers  on  execution  sale. — Id, 

7.  When  the  creditor  seeks  to  make  his 
judgment  the  subject  of  another  action  he 
proceeds  to  charge  the  judgment  debtor 
for  a  debt  evidenced  by  his  judgment;  and 
whether  it  was  a  judgment  or  not  before 
the  transcript  was  filed  and  the  entry  by 
the  clerk  depends  ui>on  the  fact  of  juris-  I 


diction  of  the  Justice's  Court  which  ren- 
dered the  judgment,  and  unless  the  tran- 
script filed  shows  such  jurisdiction  it  is 
not  sufficient  evidence,  evenj>rttiia/aci€, 
to  support  a  judgment. — Id. 

8.  Where  the  affidavit  attached  to  an  offer 
of  judgment  which  defendant's  attorney 
is  authorized  to  make  is  made  by  the 
managing  clerk  of  defendant's  attorneys, 
and  such  offer  is  accepted  by  the  attorneys 
of  plaintiff,  which  acceptance  is  properly 
venfied,  and  a  judgment  is  entered  upon 
such  offer  and  acceptance,  the  failure  of 
defendant's  attorney  to  make  and  attach 
the  required  affidavit  to  the  off er  of 
judgment  is  an  irregularity  which  plain- 
tiff may  waive,  and  such  acceptance  and 
entry ,  of  judgment  is  a  waiver,  and  the 
validity  of  the  judgment  cannot  be  at- 
tacked by  a  third  party.  The  record  of 
the  judgment  may  be  amended  on  mo- 
tion nwnc  pro  tunc, — The  Citizen's  Nat. 
Bk.  V.  Shaw,  605. 

9.  The  question  whether  or  not  a  judgment 
is  fraudulent  against  creditors  of  defend- 
ant cannot  be  properly  raised  and  deter- 
mined on  motion ;  the  remedy  for  relief 
upon  that  ground,  if  it  exist,  must  be  by 
action. — Id, 

10  After  the  expiration  of  the  term  of  six 
years  after  the  rendition  of  a  judgment 
of  a  Justice's  Court,  the  right  of  the 
judgment  creditor  to  avail  himself  of 
the  statute  of  limitations  as  a  bar  be- 
comes a  vested  right,  which  cannot  be 
defeated  by  legislation,  and  he  cannot  be 
divested  of  that  right  by  the  filing  of  a 
transcript  and  docketing  the  judgment, 
and  in  view  of  §  414  of  the  Code  of  Civ. 
Pro.  no  reason  appears  why  such  bar 
may  not  be  effectually  asserted  in  any 
proceeding  taken  upon  a  judgment  so 
docketed. — Davison  et  al.  v.  Horn,  558. 

See  Appeal,  1,  2;  Attachment,  3;  Bar,  1; 
Corporations,  5;  Divorce,  2,  5;  Inter- 
est; Limitation,  1-3;  Pleading,  5. 

JUDICIAL  SALES. 

1  Whether  a  requirement  in  the  terms  of 
sale  that  the  purchaser  should  pay  twen- 
ty-five per  cent,  on  his  bid  at  the  sale 
instead  of  ten  wais  so  unreasonable  as  to 
justify  an  order  for  a  resale  dex>end8  on 
all  the  surrounding  circumstances.— 
Tabor  v.  Brundage,  194. 

2.  Circumstances  sufficient  to  require  such 
payment.— Jd. 

See  Infants,  1. 

JURISDICTION. 

1.  The  provision  of  §  »93,  Chap  410,  Laws  of 
18:52,  which  enacts  that  the  city  may 
pay  the  award  into  the  Supreme  Court. 
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I  for  the  benefit  of  the  city  which  may 
adopt  it  as  a  defense  to  an  action  brouf^ht 
in  another  court  but  is  not  obliged  to 
do  so.  A  party  interpleaded  by  it  cannot 
rely  upon  such  provision  to  attack  the 
jurisdiction  of  the  court  So  held,  where 
the  action  was  brought  in  the  Superior 
Court  —Pollock  V.  Morris,  8. 

2.  The  courts  of  this  State  have  jurisdiction 
of  controversies  between  residents  of 
other  States  arising  out  of  torts— e.  g  , 
crim.  con  —committed  there,  even 
though  the  defendant  was  served  while 
but  casuallv  within  the  State  and  about 
to  depart  therefrom;  but  the  court  may, 
in  the  exercise  of  a  sound  discretion  de- 
pending upon  the  facts  and  circum- 
stances of  the  particular  case,  refuse  to 
entertain  actions  of  that  character.— Bur- 
die/:  V.  Freeman,  318 

8.  But  the  trial  court  should  be  distinctly 
called  upon,  as  soon  as  practicable  in  the 
course  of  the  trial,  to  exercise  such  dis- 
cretion in  order  to  present  the  question 
for  review  on  appeal. — Id, 

4.  A  mere  request  to  charge  the  jury  that 
plaintiff  cannot  maintain  his  action  in 
the  courts  of  this  State  is  not  sufficient 
to  present  the  question  whether  the  trial 
court,  in  the  exercise  of  the  discretion 
vested  in  it,  should  have  refused  to  take 
cognizance  of  the  case. — Id. 

See  Appeal,  4;  AssiGNMBin'  fobGredttors, 
8;  Bankruptcy,  1;  Banks,  3;  Contract. 
9;  Criminal  Law,  1;  Divorce,  5;  Ex- 
ecutors, 5,  7;  Judgment,  5;  Railroads, 
2,  12;  Vagrants,  8;  Wills,  5. 

.JURORS. 

1.  The  mere  fact  that  a  person  has  been  sub- 
poenaed as  a  witness  does  not  disqualify 
him  as  a  juror,  and  there  is  no  reason 
for  the  disclosure  of  that  fact  on  his 
examination  as  to  his  state  of  mind  on 
the  merits. — Rankin  v.  Nelson,  848. 

See  Criminal  Law,  6. 


JUSTICE'S  COURT. 

1.  Parties  have  the  right  to  appear  by  at- 
torneys in  Justice's  Courts,  authorized  to 
manage  and  control  the  conduct  of  suits; 
and  when  they  do  so  appear  the  stipu- 
lations of  such  attorneys  bind  their  prin- 
cipals —27^  Village  of  Suspension  Bridge 
V.  Bedford,  423. 

See  Appeal,  4;  Execution,  6;  Jthkiment, 
6,  7, 10;  Penalties. 


LACHES. 
See  Judgment,  2. 


LANDLORD  AND  TENANT. 
See  Lease. 

LARCENY. 

1.  Upon  an  indictment  for  larceny  in  ob- 
taining goods  by  means  of  a  false  repre- 
sentation or  pretense,  evidence  of  other 
similar  transactions  at  or  about  the  same 
time  is  competent,  as  bearinf^  upon  the 
question  of  intent.  Letters  written  by  the 
prisoner  to  other  dealers,  and  their  re- 
plies thereto,  and  the  procuring  of  the 
goods  by  means  thereof,  are  admissible 
for  such  purpose;  but  letters  written  long 
after  the  transaction  has  taken  place  are 
not  admissible  for  any  purpose.— 77i« 
People  V.  Luke,  61. 

2.  A  letter  written  by  the  prosecutor  to  the 
prisoner  some  time  after  the  obtaining  of 
the  goods  chared  in  the  indictment, 
and  accusing  him  of  bad  faith  and  of 
avoiding  payment,  is  not  admissible;  it 
is  merely  the  written  declaration  of  the 
prosecutor,  and  is  no  part  of  the  res 
ge8t(B,—Id, 

8.  A  letter  written  by  another  dealer  to  the 
prisoner,  about  a  year  previous  to  the 
commission  of  the  offense  charged,  ac- 
cusing him  of  having  swindled  the 
writer  out  of  the  price  of  potatoes,  etc., 
is  no  part  of  the  res  gestce,  and  is  no 
evidence  to  show  that  defendant  ordered 
the  potatoes,  that  the  order  had  been 
flllea,  and  the  price  not  paid  — Id. 

4.  Where  upon  a  trial  for  larceny  there  is  a 
variance  between  the  allegation  and 
proof  as  to  the  owner  of  the  goods  alleged 
to  have  been  stolen  the  indictment  may 
be  amended  in  that  respect.  Tfae  name 
of  the  owner  is  no  material  attribute  of 
the  crime  charged. — The  People  v.  Her- 
man, 118. 

5.  Section  298,  Code  Crim.  Pro  ,  allowing 
such  amendment,  is  not  unconstitutional. 
—Id. 

6.  To  sustain  an  indictment  for  feloniously 
stealing,  taking  and  carrying  away  cer- 
tain goods  there  must  be  proof  of  a  tak- 
ing against  the  will  of  the  owner;  proof 
that  the  goods  were  obtained  by  means 
of  false  representations  and  )Et  false  writ- 
ing is  not  sufficient. — TTic  People  v.  Du- 
mar,  220. 

7.  The  indictment  must  state  the  crime  and 
the  act  constituting  it;  if  either  one  of 
-several  acts  constitutes  the  crime,  the 
seversd  acts  must  be  separately  stated  in 
different  counts.— /d. 

8.  The  crime  of  larceny  charged  depended 
on  the  criminal  intent  for  its  support,  and 
if  the  evidence  failed  to  give  that  quality 
to  the  act  of  defendant  in  appropriat- 
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ing  the  check  he  was  improperly  con' 
yicted.  If  the  appropriation  at  the  time 
it  was  made  was  not  characterized  by 
the  purpose  of  defendant  to  deprive  or 
defraud  the  true  owner  of  it,  the  ofifense 
was  not  committed. — The  Peoples.  Brad- 
ner,  447. 

9.  Ordinarily  the  possession  of  negotiable 
paper  is  prima  fade  evidence  of  title  in 
tbe  possessor,  but  the  presumption  does 
not  necessarily  arise  as  between  a  bank 
and  its  officers  and  managers  that 
commercial  paper  left  and  found  in  the 
bank  is  the  property  of  the  bank. — Id. 

10.  If  the  evidence  justified  the  conclusion 
that  defendant  knew  that  this  cbeck  was 
not  the  property  of  the  bank,  and  that 
his  purpose  was  to  take  it  and  appropriate 
its  proceeds  to  his  own  use  the  jury  were 
permitted  to  conclude  that  he  intended 
the  consequences  of  the  act,  which  was 
to  deprive  the  true  owner  of  the  property. 
This  18  the  requisite  criminal  intent  of  a 
person  standing  in  respect  to  the  prop- 
erty taken  in  the  fiduciary  relation 
of  bailee,  servant,  agent,  clerk  or  trustee, 

'  and  this  was  the  relation  of  defendant  to 
the  property  taken. — Id, 

LEASE. 

1.  The  lessor's  covenant  to  repair  is  inde- 
pendent of  the  lessee*s  covenant  to  pay  the 
rent,  and  the  fulfillment  thereof  is  not  a 
condition  precedent  to  the  obligation  of 
the  lessee,  but  the  damages  resulting 
from  a  breach  of  the  covenant  may  be 
set  up  as  a  counterclaim  in  an  action  for 
the  rent. — Newman  v.  French  et  al.,2S, 

2.  Where  the  power  furnished  under  a 
lease  of  premises  with  steam  power  is 
insufficient  or  irregular  and  unfit  for  the 
use  of  the  lessee's  machinery,  to  the  lat- 
ter*s  knowledge,  he  has  no  right  to  make 
damages  by  its  attempted  use.— T/i6  Man- 
hattan Stamping  Works  v.  Keehler,  1»6. 

8.  Profits  to  arise  from  a  continuation  of 
the  lessee's  business  and  loss  of  work  by 
his  workmen  are  too  remote  and  uncer- 
tain to  constitute  damages  in  such  a  case. 
— Jd. 

4.  The  ordinary  rent  of  the  machinery 
during  the  time  of  the  deficiency  of 
power  is  a  proper  item  of  damage,  but  in 
the  absence  of  allegations  in  the  com- 
plaint claiming  damages  on  that  ground 
evidence  thereof  is  irrelevant. — Id, 

5.  A  lease  contained  a  covenant  for  re- 
newal upon  the  lessee  giving  '*two 
monthly  notices "  to  that  effect.  Held, 
That  a  notice  served  more  than  two 
months  prior  to  the  termination  of  the 
lease  was  sufficient;  that  two  notices 
were  not  essential.— J^oZas%  v.  Michels, 


6.  The  action  was  defended  on  the  ground 
that  the  lease  was  procured  by  means  of 
false  representations  made  by  the  orig- 
inal lessee,  who  was  dead  at  the  time  of 
the  trial.  Held,  That  proof  of  such  rep^ 
resentations  was  inadmissible  under  § 
829  —Id, 

7.  In  the  absence  of  a  specific  provision  in 
a  lease  to  that  effect,  an  agreement  there* 
in  contained  to  pay  the  value  oi  the 
buildings  and  improvements  at  the  end  of 
the  term  merely  renders  the  lessors  liable 
to  a  money  judgment  therefor,  and  creates 
no  hen  on  the  Umd.— 27i«  N.  Y,  Dueing  A 
P.  Estab,  V.  De  Westenberg  et  al.,  290. 

8.  When  a  lease  is  executed  in  counter- 
parts, by  one  of  which  the  house  is  to  be 
let  "to  be  furnished  substantially  as  it 
now  is,"  and  by  the  other  *'  to  be  fur- 
nished as  it  now  is,"  the  word  **  substan- 
tially "  will  be  implied  in  the  latter.— -Bd- 
toarda  v.  McLean,  883. 

9.  That  the  house  let  was  infected  when 
the  term  began  is  no  defense  to  action  for 
rent,  it  appearing  that  the  infection  oc- 
curred after  the  lease  was  made,  without 
the  landlord's  fault,  and  there  being  no 
special  covenant  by  him. — Id, 

10.  Declarations  or  admissions  made  by  a 
lessee  after  the  termination  of  the  lease 
in  an  action  for  the  rent  are  not  compe- 
tent evidence  against  his  surety  on  the 
lease.— -4yer  et  al,  v.  Oetty,  842. 

11.  A  farm  lease  provided  that  all  tbe  per- 
sonal propertv  and  crops  raised  and  to  be 
raised  on  the  land  should  be  bound  to  tbe 
landlord  as  security,  and  that  the  land- 
lord shall  have  the  title  to  the  property 
raised  or  produced  or  kept  on  the  farm 
andrightof  possession  at  any  time.  The 
lease  was  properly  filed  as  a  chattel  mort- 
gage. Hdd,  That  the  instrument  was 
valid  so  as  to  create  a  lien  as  against  a 
purchaser  of  crops  raised  on  the  farm 
without  actual  notice  of  said  lien. — Smith 
V.  Taber,  879. 

12.  Certain  premises  were  let  for  one  year 
to  defendants  as  a  bonded  warehouse,  de- 
fendants covenanting  to  pay  the  rent  for 
the  term  and  also  for  such  further  time 
as  they  may  hold  the  same.  At  tbe  close 
of  the  term  there  were  goods  in  the  ware- 
house which  could  not  be  removed  with- 
out the  consent  of  the  government,  but 
when  such  consent  was  obtained  it  was 
locked  and  the  keys  left  at  a  place  di- 
rected by  plaintiff.  There  was  evidence 
of  a  surrender  at  the  close  of  tbe  term. 
Held,  That  the  holding  over  was  on  tbe 
covenant  only,  and  did  not  constitute  a 
holding  over  so  as  to  render  defendants 
liable  for  rent  a  second  year,— Pickett  v. 
Bartlett  et  al„  896. 

See  Debds.  3;  Ferries,  4;  Mortqaob,  1; 
Partition,  1;  Rahboadb,  19. 
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LEGACIES. 

1.  In  case  the  testator's  estate  is  insufficient 
to  pay  all  the  legacies  in  full  they  must 
abate  pro  rata  in  the  absence  of  any  pro- 
vision of  the  will  showing  an  intention 
on  the  part  of  the  testator  to  give  one 
legatee  preference  or  priority  over  the 
others. — In  re  estate  of  Morris,  161. 

2.  Where  at  the  time  of  making  the  will 
testator  had  ample  personal  estate  to  sat- 
isfy all  legacies  mentioned,  no  intention 
can  be  inferred  of  making  payment  of  the 
legacies  a  charge  on  the  real  estate,  al- 
though he  may  afterward  have  invested 
his  personalty  in  real  estate  and  thek*e 
is  a  general  residuary  clause.— ;Sc/i7iorr  et 
aL  V.  Schroder  etal.,  170. 

See  Wills,  16. 

LIEN. 

See  Attornrys.  2:  Chattel  Mortgage,  4; 
Lease,  7, 11;  Wills.  23. 

LTFK  INSURANCE. 

1.  The  provisions  of  a  life  jwlicy  requiring 
a  prompt  payment  of  the  stipulated  peri- 
odical payments  is  a  condition  precedent, 
but  such  prompt  payment  may  be 
waived  by  the  insurer,  and  in  such  case 
the  contract  remains  in  full  force.— 
Baker  v.  TheN.  F.  State Mut  Ben,  Asm., 
91. 

2.  When  the  application  for  insurance  con- 
tains a  provision  that  the  contract  will 
become  null  and  void  on  default  of  pay- 
ment and  also  contains  an  agreement  to 
pay  all  dues  and  assessments  until  the 
**  member"  shall  give  notice  of  with- 
drawal and  makes  reference  to  the  by- 
laws, which  require  compliance  with  the 
stipulations  of  the  application  and  pro- 
viae  that  the  "Member  shall  be  held 
liable  to  the  association  for  all  dues  and 
assessments  until  he  shall  have  given  no- 
tice of  his  desire  to  withdraw,*'  and 
further  provides  in  case  of  default  "  Such 
membership  shall  cease  and  determine  at 
once  without  notice,  and  all  claims  shall 
be  forfeited  to  the  aesociation,"  it  seems 
that  it  leaves  it  optional  with  the  *'  asso- 
ciation "  to  terminate  or  treat  as  termi- 
nated the  relation  of  a  ''  member  "  of  one 
who  is  m  defanlt,  or  to  continue  his  re- 
lation and  charge  him  with  liability  to 
pay  dues  and  assessments  until  he  gives 
notice  of  his  withdrawal. — Id, 

3.  Respondent  issued  an  application  and 
certificate  of  membership  which  pro- 
vided that  for  it  to  be  held  the  member 
must  have  sustained  bodily  injuries 
effected  through  external,  violent  and  ac- 
cidental means  and  that  such  injuries 
l^QUe  should  have  caused  death;  also  that 


there  must  be  an  external  and  visible 
sign  of  such  injuries;  also  that  it  was 
not  to  be  liable  for  death  by  disease  or  by 
poison  in  any  form  or  manner.  The  de- 
ceased died  of  malignant  pustule  which 
is  caused  bv  the  deposition  by  flies  or 
otherwise  of  putrid  matter,  found  on  cat- 
tle and  hides,  upon  thin  or  abraded  skin. 
He  had  been  employed  in  a  meat  market 
and  at  a  station  where  cattle  and  hides 
were  shipped.  There  was  no  direct  evi^ 
dence  oi  how  the  pustule  was  caused. 
Held,  That  a  nonsuit  was  error.— Bacon 
V.  The  U.  S,  Mut,  Accident  Assn.,  156. 

4.  Chapter  841,  Laws  of  1876,  prohibiting 
the  forfeiture  of  policies  unless  thirty 
days'  notice  is  previously  served,  applies 
to  policies  issued  before  but  which  have 
been  renewed  after  the  passage  of  said 
act. — Wyman  v.  The  Phceyiix  Mut.  Life 
Ins.  Co., 206. 

5.  Where  the  agent  of  the  insurer  draws  up 
the  application  and  inserts  the  answers 
at  his  own  suggestion,  the  insured  stating 
that  he  does  not  know  the  facts  called 
for  by  the  interrogatory,  the  insurer  is 
estopped  from  setting  up  the  falsity  of 
the  answer  in  avoidance  of  the  policy.— 
Miller  v.  The  Pfujenix  Mut.  Life  Ins.  Co., 
469. 

6  A  policy  of  life  insurance  may  be  trans- 
ferred by  gift,  though  not  witnessed  by 
any  written  transfer,  hj  an  unaualifled 
delivery  thereof  to  the  donee  with  the  in- 
tent to  vest  the  absolute  title. — In  re  set- 
tlement  of  Bdbcoch  et  al.,  529. 

See  EviDENCB,  6;  Qirr,  8;  Practice,  7. 

LIMITATION. 

1.  Where  a  claim  on  a  judgment  is  barre^ 
by  the  statute  when  presented  no  ac' 
know  lodgment  or  new  promise  by  an  ad- 
ministrator is  available  to  revive  the  debt 
against  the  other  creditors  or  next  of  kin. 
In  re  accounting  of  Kendrick,  320. 

2.  The  extension  of  eighteen  months  men- 
tioned in  §  508  does  not  apply  to  judg- 
ments.— Id. 

3.  A  statement  of  the  claim  in  the  adminis- 
trator's account  accompanied  by  a  state- 
ment that  it  is  disputed  is  not  an  ac- 
knowledgment of  the  debt.  Nor  is  an 
admission  thereof  in  answer  to  a  claim 
by  a  stranger  sufficient  to  rebut  the  pre- 
sumption of  payment.— /(i. 

4.  When  one  person  delivers  to  another  or- 
ders on  a  third  person  to  pay  money  to 
the  one  to  whom  they  are  given  when 
certain  work  has  been  performed,  such 
orders  constitute  an  acknowledgment  in 
writing^  of  the  debt  within  the  statute  of 
limitations  and  continue  the  debt  for  six 
years  from  their  d&te. —Manchester  ^t  Qh 
V.  Braender^  327. 
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5.  ^Vhen  the  party  giving  such  orders  by 
his  own  act  in  abandoning  the  work  pre- 
vents the  payment  of  the  orders  he  there- 
by leaves  himself  subject  to  the  obligation 
of  paying  the  debt.— /(i. 

6.  When  one  receives  money  in  his  own 
right  and  is  afterward  by  evidence  or 
construction  changed  into  a  trustee  he 
may  insist  on  the  same  lapse  of  time  as  a 
bar.— iVice  v.  Mulford,  838. 

7.  In  an  action  for  money  had  and  received, 
fraud  not  being  the  ground  of  action, 
the  statute  of  limitations  is  a  perfect  de 
fense,  although  the  fund  was  received 
under  circumstances  implying  a  trust. — 
Id* 

8.  A  letter  written  and  sent  by  the  debtor 
to  his  creditor,  acknowledging  the  debt, 
and  promising  to  pay  the  same  '*  as  soon 
as  1  possibly  can,**  is  sufficient  under 
Code  §  895,  to  take  the  claim  out  of  the 
statute  of  limitations;  this  though  the 
letter  be  sent  prior  to  the  erpiration  of 
the  six  years'  limitation.— ilwen  v.  Tris- 
dorfer,  678. 

See  CoBPORATioNB,  9;  Dubbss,  2;  Execu- 
tors, 6;  Fraud,  7-9;  Pleading,  1,  8. 

LUNACY. 
See  EviDKNCB,  12-14;  Wills,  21. 

MANDAMUS. 

1.  The  granting  or  refusing  of  a  writ  of 
mandamus,  especially  when  it  is  asked 
against  public  officers  to  compel  the  per- 
formance of  an  alleged  public  duty,  is 
somewhat  a  matter  of  discretion.— 77ie 
People  ex  rel,  McMackin  et  al.  v.  Board 
of  Police,  m). 

2.  Where  there  were  three  different  bodies 
each  claiming  to  be  the  sole  representative 
of  the  party  entitled  to  the  appointment 
of  additional  inspectors  of  election.  Held, 
That  as  there  were  disputed  questions  of 
fact  an  application  for  a  mandamus  to 
compel  the  appointment  of  inspectors 
from  one  of  said  bodies  should  not  be 
granted.  ^7(t 

See  Fishery,  1;  Supervisors,  1, 3. 


MARINE  COLLISION. 

1.  In  an  action  for  damages  caused  by  neg- 
ligence resulting  from  a  collision  of  ves- 
sels, it  is  competent  to  prove  that  there 
were  means  and  facilities  known  to  those 
running  vessels  which  were  usual,  and 
which  would  enable  the  jury  to  find  fur- 
nished a  greater  degree  of  safety  to  the 
vessel  injured  than  the  means  used. — 
Case  V.  Drew,  461. 


2.  Where  the  specific  objection  to  a  question 
is  that  the  foundation  had  not  been  laid 
for  the  question,  and  the  attention  of  the 
court  is  not  called  to  the  competency  of 
the  inquiry  in  the  form  it  is  put  to  the 
witness  the  question  of  competency  is 
not  available  ui>on  appeal. — Id. 

8.  A  mariner  as  a  witness  may  give  his 
opinion  based  upon  his  knowledge  ob- 
tained by  observation  of  the  distance  a 
described  light  might  be  seen  in  a  given 
position  by  a  person  in  another  given  posi- 
tion when  free  from  obstruction,  but  the 
value  of  the  opinion  when  given  is  for 
the  jury  to  determine.— /d. 

4.  An  almanac  as  such  is  not  evidence  of 
the  time  the  moon  rose  on  a  given  day; 
yet  tbe  court  will  take  judicial  notice  of 
the  time  the  moon  rose  on  the  different 
days  of  the  year  as  of  all  other  events  in 
the  constant  and  immovable  course  of 
nature,  and  it  may  be  assumed  that  the 
court  in  admitting  the  almanac  as  evi- 
dence of  the  time  the  moon  rose  treated 
it  as  correctly  statins^  the  time  on  the 
day  in  question,  and  admitted  it  for  the 
purpose  of  refreshing  the  memory  of  the 
jury,  and  in  such  view  it  is  competent. — 
Id, 

5.  While  the  omission  of  plaintiff  to  have 
on  his  boat  the  light  prescribed  by  the 
ordinance  of  the  city  of  Buffalo  v^as  a 
fact  for  the  consideration  of  the  jury  on 
the  question  of  the  plaintiff's  negligence 
it  dia  not  necessarily  escablish  that  fact 
for  the  purpose  of  a  defense. — Id, 

MARRIAGE. 

1.  To  constitute  matrimonial  cohabitation, 
the  manner  in  which  the  parties  are  liv- 
ing together  must  be  such  as  to  fairly 
represent  such  relation,  but  the  fact  that 
the  man  kept  rooms  in  his  own  house 
which  he  occupied  a  portion  of  the  time, 
and  away  from  the  residence  of  tbe 
woman  is  a  circumstance  bearing  upon 
the  situation,  but  not  necessarily  incon- 
sistent with  matrimonial  cohabitation. — 
Wilcox  V.  Wilcox  et  al. ,  458. 

2.  The  fact  when  found  of  a  contract  and 
formal  ceremony  attending  it  is  signifi- 
cant of  the  then  purpose  of  the  man  and 
woman  to  assume  the  relation  of  husband 
and  wife  to  each  other  and  goes  to  char- 
acterize their  association  following  it  as 
lawful  and  marital  if  it  takes  the  charac- 
ter of  cohabitation,  and  may  not  in  the 
judgment  of  the  jury  require  so  much  by 
the  way  of  appearances,  reputation  and 
publicity  as  would  be  deemed  necessary 
to  produce  the  inference  of  a  contract  of 
marriage  when  no  other  evidence  of  it 
than  cohabitation  is  made  to  appear.— 
Jd. 
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8.  'Wben  a  marriage  is  void  by  the  laws  of 
the  place  where  celebrated,  when  entered 
into  between  citizens  of  our  country  when 
celebrated  according  to  the  laws  of  their 
domicile  while  in  another  country,  such 
marriage  may  be  treated  as  a  contract  to 
marry  per  verba  de  presenti  and  treated 
as  valid  when  followed  by  cohabitation, 
by  reason  of  such  cohabitation.~Jd. 

4.  Photographs,  shown  to  be  likenesses  of 
the  person  they  purport  to  represent  may 
be  shown  witnesses,  for  the  purpose  of 
identifying  the  person  whose  likeness 
they  may  purport  to  be,  although  not 
taken  from  the  original  negative. — Id. 

5.  A  judgment  record  of  another  State 
where  it  does  not  appear  that  the  court 
had  jurisdiction  over  the  defendant  is  not 
an  adjudication  for  any  purpose,  and  the 
plaintiff  in  such  proceeding  is  not  con- 
cluded thereby.— id. 

6.  The  presumption  of  innocence  and  free- 
dom from  purposes  and  conduct  immoral 
applies  in  civil  as  well  as  in  criminal 
cases,  and  satisfactory  evidence  is  re- 
quired to  establish  the  contrary;  and 
when  in  the  jud^ent  of  the  jury  the 
evidence  is  in  equtlibrio  the  imputation  is 
not  established.— id. 


MARRIED  WOMEN. 

1.  Plaintiff  and  her  husband  occupied  tes- 
tator's farm,  working  the  same  on  shares, 
he  Hving  with  them,  and  receiving  her 
care  and  attention  during  his  sickness. 
Testator  repeatedly  promised  plaintiff, 
and  also  her  husband,  that  he  would  pay 
her  for  her  work  and  trouble  if  she  would 
not  leave  the  house,  as  she  had  several 
times  threatened  and  prepared  to  do.. 
Her  husband  had  also  told  her  that  she 
might  have  whatever  the  testator  should 
pay  her.  Held,  That  the  facts  and  cir- 
cumstances were  sufficient  to  indicate  an 
intention  on  the  part  of  the  wife  to  sep- 
arate her  earning  from  his,  and  to  avail 
herself  of  the  right  conferred  by  Chap. 
90,  Laws  of  1860,  to  perform  services  on 
her  sole  and  separate  account;  that  it 
was  a  question  of  fact  whether  it  was  un- 
derstood by  the  parties  that  the  compensa- 
tion was  to  be  paid  for  her  separate  use 
and  property,  and  the  referee  was  war- 
ranted m  so  finding.— Burfey  v.  Bam- 
hard,  6. 

2.  The  right  or  title  of  a  married  woman  in 
a  claim  for  services,  rendered  on  her  sole 
and  separate  account,  is  not  derived  from, 
through,  or  under  her  husband,  and 
therefore  he  is  a  competent  witness  to 
testify  in  her  favor  in  an  action  against 
an  executor,  etc.— Jd. 

8.  Where  property  has  been  purchased  for 
a  miuried  woman  and  she  has  received 


the  benefit  thereof  she  is  liable  on  a  note 
given  therefor  signed  bv  her  husband  in 
a  firm  name  under  which  he  and  she 
transacted  business  as  to  her  property, 
without  regard  to  the  question  whether 
she  could  form  a  partnership  with  her 
husband.— iVoe/e^oi.  v.  Kinney,  58. 

MASTER  AND  SERVANT. 

1.  The  relation  of  representative,  in  the 
sense  requisite  to  render  the  performance 
of  an  act  of  the  servant  that  of  the  prin- 
cipal does  not  necessarilv  depend  upon 
his  rank,  but  upon  the  character  of  the 
service  called  upon  taperform;  and  when 
an  employer  has  organized  a  proper  sys- 
tem, and  made  sufficient  rules  for  the 
purpose  of  carrying  it  out  with  reason- 
able safety  to  its  employees,  it  is  suffi- 
cient that  competent  men  are  employed 
to  conduct  that  system  according  to  the 
established  rules.- JlfonaflF^n  v.  The  N. 
Y,  a  A  H.  R,  RR,  Co.,  86. 

2.  Where  an  engineer  undertakes  to  operate 
and  run  a  locomotive  engine  known  to  him 
to  be  defective,  he  takes  the  hazard  of  such 
known  defects,  and  under  such  circum- 
stances it  cannot  be  said,  in  view  of  his 
profession  and  experience,  that  he  did  not 
appreciate  the  situation  or  conditions  and 
inconvenience  that  might  arise  from 
them. — Id, 

8.  The  foremen  of  a  gang  of  workmen  is  a 
fellow-servant  with  them  so  far  as  inju- 
ries caused  by  his  carelessness  are  con- 
cerned, and  the  master  is  not  liable  for 
such  injuries  unless  the  foreman  was  in- 
competent for  the  place  and  the  master 
did  not  use  due  care  in  selecting  him  for 
this  employment.— Ha7?«en  v.  The  Trus- 
tees of  the  N   Y,AB.  Bridge,  190. 

4.  Evidence  insufficient  to  show  incompe- 
tency.—Jd. 

See  Neqlioence,  11;  Railroads,  1. 

MECHANICS'  LIEN. 

1.  Under  Chap.  140,  Laws  of  1880  (relating 
only  to  the  city  of  Buffalo),  it  is  not  suffi- 
cient to  establish  a  lien  to  show  that  the 
work  has  been  performed  or  the  mate- 
rials furnished  with  the  knowl«'dge  or 
consent  of  the  owner  of  the  premises,  but 
it  must  be  **  by  virtue  of  a  contract  with 
the  owner  thereof,  or  his  agent."— Z^Zer 
V.  Galinn,  88. 

2.  The  court  found  as  facts,  that  husband 
and  wife  were  living  together  upon  her 
premises,  and  that,  with  her  knowledge, 
consent  and  approval,  he  entered  into  a 
contract  in  his  own  name  for  the  building 
of  an  addition  to  the  house;  that  she  hn<l 
no  separate  business  or  income,  nor  did 
she  assume  or  promise  to  pay  for  tie 
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improTements.  Held,  That  a  conclusion 
of  law  that  the  husband  was  the  wife's 
agent  in  contracting  for  the  improve- 
ments was  not  warranted  by  the  findings 
of  fact.— Jd. 

3.  Under  Laws  of  1885,  Chap.  342.  §  1,  sub- 
contractors may  have  a  hen  for  mate- 
rials used  in  the  work  furnished  the  con- 
tractor to  the  extent  of  the  difference 
between  the  amount  actually  paid  such 
contractor  and  otherwise  expended  to 
complete  the  work,  and  the  contract 
price,  though  at  the  times  the  liens  were 
filed  Che  contractor  had  abandoned  the 
contract  and  the  owner  had  himself  un- 
dertaken to  comj^lete. — Larkin  et  aL  v. 
McMuUenetal,,  352. 

MERQER. 

1.  Plaintiff  in  1863  was  mortgagor  of  prem- 
ises belonging  to  S  and  J.  Lamb.  In 
July,  1869,  they  executed  two  mortgages, 
one  to  plaintiff  and  one  to  Bamett. 
These  latter  mortgages  were  foreclosed  at 
one  time  in  March.  1878.  and  the  same 
referee  deeded  half  to  plaintiff  and  half 
to  Bamett  and  one  Rice.  The  judgments 
in  these  foreclosure  actions  reciprocally 
provided  that  the  judgment  in  one  action 
should  not  affect  any  prior  lien  of  the 
plaintiff  in  the  other  action.  In  June. 
1873,  plaintiff  conveyed  his  half  to  one 
Oris  wold  and  one  Keith,  and  by  his  deed 
stated  that  he  conveyed  the  rights  he  ac- 
quired on  the  foreclosure  sale  and  no 
more.  Qriswold  and  Keith  knew  that 
plaintiff  intended  if  he  could  to  keep  his 
senior  mortgage  alive  Held,  That  plain- 
tiff's mortgage  of  1862  did  not  merge 
when  he  acquired  title  in  March,  1873. 
and  continued  a  lien  as  well  upon  the 
half  of  Griswold  and  Keith  as  upon  the 
half  of  Bamett  and  Rice.— C/cmcnte  v. 
GmtwWe^aZ.,480. 

See  DowEE,  1;  Fbaud,  6. 
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MORTGAGE. 

.  G.  &  P.  were  the  assignees  of  an  oil  lease, 
which  required  a  certain  number  of  weUs 
to  be  drilled  within  specified  times,  but 
the  lessor  afterward  extended  the  time 
and  they  agreed  to  put  down  additional 
wells.  P.  executed  a  mortgage  to  plain- 
tiff upon  his  individual  interest  in  the 
leasehold  premises,  together  with  all  his 
interest  in  oil  wells,  machinery,  struct- 
ures, fixtures,  etc.,  thereon,  or  thereafter 
to  be  placed  thereon;  and  covenanted 
that  he  would  perform  all  the  conditions 
and  requirements  of  the  lease;  which 
mortgage  was  duly  filed.  Afterward 
G.  &  P.  assigned  all  their  rights  under 
the  lease  to  defendants,  who  entered  into 
possession  and  put  down  the  wells  re- 
quired by  the  lease.  Held,  That  the 
mortgage  became  a  lien  upon  the  wells, 


fixtures  and  appliances  put  upon  the 
premises  by  defendants  m  accordance 
with  the  requirements  of  the  lease.— 
Kribbs  v.  Alford  et  al, ,  58. 

2.  One  Phelps  took  an  assignment  of  a 
judgment  of  foreclosure,  and  paid  the 
face  of  it  ($1, 468k  Some  time  thereafter 
the  mortgagor's  husband  gave  him  a 
check  for  $1,050  and  his  note  for  $400 
which  Phelps  indorsed  and  had  dis- 
counted at  the  bank,  but  subsequently 
took  it  up  He  was  given  security  to  pro-  , 
tect  him  on  bis  indorsement.  Afterward, 
at  the  request  of  the  judgment  debtor 
and  mortgagor,  he  assigned  it  to  A.  as  se- 
curity for  a  loan  of  $1 ,400  made  by  him 
to  said  debtor  Held,  That  the  court  was 
warranted  in  finding  from  the  facts  and 
circumstances  adduced  in  evidence  that 
it  was  not  the  intention  of  the  parties  to 
satisfy,  pay  or  extinguish  the  judgment, 
but  on  the  contrary  to  keep  it  alive,  in 
full  force  and  effect;  and  that  the  pur- 
chaser at  a  sale  thereunder  acquired 
title.— Carpenter  v.  Andrews  et  al„  66. 

8.  A  party  making  an  application  under  ^ 
452  does  not  forfeit  his  right  to  be  made 
a  party  and  defend  his  title  because  he 
has  omitted  to  record  his  deed,  provided 
his  application  is  made  in  due  time  ~ 
Johnston  V.  Donovan  et  aL,  79. 

4.  Application  to  be  made  parties  defend- 
ant in  an  action  of  foreclosure  was  made 
before  answer  on  a  petition  stating  that 
the  defendant  took  the  conveyance  to 
himself  in  trust  for  the  appUcants  and 
subsequently  conveyed  to  one  of  them  in 
trust  for  both,  which  deed  was  not  re- 
corded. Held,  That  a  case  was  made  out 
within  the  statute.— Jd. 

5.  Where  a  mortgage  by  its  terms  covered 
after  acquired  property,  and  every  ac- 
quisition of  property  in  character  like 
tnat  specified,  or  within  the  terms  of  the 
mortgage,  a  mere  valid  promise  or  under- 
taking of  a  third  party,  taken  for  the 
payment  of  interest,  to  give  financial 
support  to  enable  the  mortgagor  to  es- 
cape default,  is  not  property  which  the 
mortgagee  will  take  by  force  of  the 
mortgage —27ie  Metropolitan  Trust  Co, 
V.  The  N.  F.,  L.  E.  <fc  W,  RR.  Co.,  131. 

6.  The  agreement  being  executory  on  both 
sides,  the  respondent  company  having 
security  for  its  performance,  its  agree- 
ment to  make  advances  in  certain  events, 
for  the  protection  of  the  property  of  the 
mortgagor,  against  the  foreclosure  of  the 
lien  of  the  mortgage  on  its  property,  and 
not  being  for  the  payment  of  any  debt, 
or  the  interest  on  any  debt,  or  in  protec- 
tion of  any  property  of  the  respondent 
company,  no  right  of  action  enured  on 
such  agreement  to  the  mortgagee. — Id, 

7.  While  an  omission  to  publish  an  ad- 
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joumment  of  a  foreclosure  sale  is  an  ir- 
regiilarity  for  which  the  sale  may  be  set 
aside  on  application  by  a  party  to  the 
suit,  it  is  not  a  jurisdictional  defect  avail- 
able to  a  purchaser  years  afterward,  with- 
out objection  by  any  of  the  parties. — 
Bechstein  v.  Schultz  et  al,  141. 

8.  J.  B.  R.  made  his  note  to  the  order  of  T^ 
R. ,  who  indorsed  it  for  the  maker's  ac' 
commodation,  and  subsequently  J.  B.  R/ 
and  O.  H.  B.  successively  became  accom' 
modation  indorsers.  J.  E.  R.,  wife  of  J. 
B.  R.,  and  owner  of  real  estate,  mort- 
gaged it  to  secure  G.  H.  B.  The  maker 
and  first  indorser  paid  the  note.  G.  H. 
B.  assigned  the  bond  and  mortgage  and 
it  came  to  plaintiff.  It  did  not  appear 
that  plaintiff  was  a  holder  for  value.  Held, 
That  he  could  not  recover. — Mcuten  v. 
Remyetal.,21^. 

9.  Defendants  in  foreclosure  contend  that 
the  consideration  for  the  bond  and  mort- 
gage was  an  illegal  one,  to  wit,  an  agree- 
ment to  prevent  competition  at  a  public 
»aie.  ^TeMi,  as  the  alleged  illegalitv  was 
not  shown  by  plaintifrs  proof  or  pleaded 
bv  defendants,  quoere  whether  it  is  avail- 
able as  a  defense.  Under  the  circum- 
stances of  this  case,  Held,  That  the  al- 
leged defense  was  not  proved.— £op^n« 
V.  Enngnet(d.,%2^. 

10.  A  judgment  creditor  derives  title 
through  his  debtor  within  (he  meaning 
of  §  829,  and  cannot  in  an  action  to  fore- 
close a  mortgage  on  the  debtor's  lands 
show  by  him  personal  transactions  be- 
tween him  and  the  mortgagee,  since  de- 
ceased, to  prove  the  mortgage  fraudulent. 
— Oeissman  v.  Wolfet  aZ.,  §H. 

11.  Where  the  answer  admits  the  making 
and  recording  of  the  bond  and  mortgage, 
but  denies  delivery,  proof  that  the  mort- 
gage was  recorded  is  sufficient  to  show 
den  very;  production  of  the  bond  is  not 
essential. — Id, 

12.  The  mortgage  to  plaintiff  provided  that 
if  the  taxes  were  not  paid  the  mortgagee 
might  pay  them  and  the  same  and  exi)en- 
ses  shoiUd  be  a  lien  on  the  premises.  De- 
fendant purchased  the  premises  on  fore- 
closure of  a  junior  mortgage,  and  tendered 
a  sum  in  excess  of  the  amount  due  on 

glaintiff's  mortgage,  but  not  enough  to 
iclude  a  sum  paid  to  a  tax  examiner  who 
obtained  a  reduction  of  taxes  unpaid  by 
the  mortgagor.  Held,  That  the  tender 
was  not  sufficient.— 77i6  Equitable  Life 
Ins.  Co.  V.  Von  Glahn,  804. 

13.  The  County  Court  has  no  jurisdiction  or 
power  in  an  action  to  foreclose  a  mort- 
gage upon  an  undivided  interest  in  a 
certain  lot  to  reform  the  instrument 
upon  the  ground  of  an  alleged  mistake, 
so  as  to  make  it  cover  the  whole  interest 
in  the  lot,  and  to  decree   a  foreclosure 


and  sale  accordingly.— T^^omoa  v.  Har- 
mond  et  al. ,  816. 

14.  Plaintiff  paid  his  bid  on  foreclosure  and 
the  surplus  was  deposited  with  the  clerk. 
Defendant  obtained  a  portion  of  it  for  an 
assessment  on  the  property  which  was 
subsequently  adjudged  void.  Plaintiff 
sued  to  recover  said  money,  claiming  to 
be  the  owner  thereof.  His  only  proof  on 
that  subject  was  that  he  had  paid  a  sub- 
sequent valid  assessment.  Held,  That 
the  action  could  not  be  maintained;  that 
the  surplus  belonged  to  the  mortgagor, 
and  that  plaintiff's  right  to  be  reimbursed 
for  the  payment  of  the  valid  assessment 
not  being  presented  or  determined,  and 
the  real  party  in  interest  not  being  rep- 
resented, it  was  unnecessary  to  raise  the 
objection  by  answer.— Day  v.  The  Toum 
of  New  Lots,  849. 

15.  A  mortgage  conditioned  for  thei)ay- 
ment  of  an  annuity  to  the  mortgagee 
during  life  and  for  pavment  to  him  or 
the  geneial  guardian  of  nis  children  of  a 
specified  sum  annually  during  their  mi- 
nority creates  a  trust  m  favor  of  the  chil- 
dren, and  the  mortgagee  cannot  give  a 
valid  discharge  thereof. — McPherson  v. 
Rollins  etdl.,  402. 

16.  The  record  of  such  a  mortgage  is  con- 
structive notice  of  its  provisions  sufficient 
to  put  purchasers  on  inquiry  and  of  the 
want  of  power  in  the  mortgagee  to  dis- 
charge the  mortgage. — Id. 

17.  In  an  action  to  restrain  the  foreclosure  of 
a  mortgage,  brought  by  a  grantee  of  the 
land,  on  the  ground  that  the  grantor  rep- 
resented that  the  land  was  free  and  clear, 
it  is  admissible  to  show  that  the  mort- 
gage was  given  for  the  purpose  of  de- 
frauding the  creditors  of  the  mortgagor 
and  on  no  other  consideration;  that  if  it 
was  without  consideration  it  could  not 
be  enforced  against  the  mortgagor,  and 
the  defense  was  available  ageunst  the 
assignee  of  the  mortgage,  iJtfaough  be  is 
a  bona  fide  purchaser. — Briggs  v.  Lana- 
ford  et  al.,  499. 

See  Corporations,  8;  Deeds.  7;  Dower,  2; 
Duress,  1;  Estoppel,  1;  Fire  Insurance, 
16;  Merger. 

MUNICIPAL  CORPORATIONS. 

1.  The  exclusion  of  evidence  to  show  con- 
structive notice  to  the  corporation  of  the 
condition  of  the  street  prior  to  an  accident 
is  not  erroneous  where  actual  notice  is 
conceded  to  have  been  received.— ^//t«on 
V.  The  Village  of  Middtetovm,  21. 

2.  Municipalities  are  not  liable  for  injuries 
occurring  on  lands  of  adjacent  owners 
because  of  the  icy  condition  of  such 
lands   in  the  absence  of   proof  that  the 
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municipality  had  exercised  authority  or 
supervision  over  it.— Id. 

8.  The  legislature  has  power  to  confer  on 
municipal  corporations  power  to  provide 
by  ordinances  a  system,  and  require  its 
execution  within  its  corporate  limits,  to 
enforce  conformity  to  the  proper  stand- 
ards of  all  weights  and  measures  used  by 
dealers  in  the  sale  and  purchase  of  mer- 
chandise.—TTie  People  ex  tel.  Oould  v. 
Tfie  City  of  Rochester,  98. 

4.  The  ordinances  of  the  city  of  Rochester 
in  this  respect  are  reasonable  and  the 
authority  given  by  them  to  the  city  sealer 
may  be  enforced. —/d. 

5.  An  ordinance  of  the  city  of  Albany, 
made  under  Chai>.  298,  Laws  of  1888,  title 
8,;^g  14  2-5 .  requiring  owners  to  clear  snow 
and  ice  from  their  sidewalks  by  a  cer- 
tain hour,  does  not  conflict  with  the  pro- 
visions of  title  9,  §§  28  to  28  of  said  act 
which  make  it  the  duty  of  the  chief  of 
police  to  regulate  the  cleaning  of  streets 
and  side- walks. — The  Peoples.  Mattimore 
150. 

6  A  municipal  corporation  under  the  part 
of  general  power  to  make  police  regfula- 
tions  can  require  the  citizens  to  exercise 
their  rights  of  property  in  such  a  manner 
as  to  prevent  its  becoming  pernicious  to 
the  citizens  generally. — Id, 

7.  Where  the  complaint  alleged  that  plain- 
tiff was  iniured  by  a  break  in  a  side- walk 
and  she  subsequently  presented  a  written 
claim  to  the  common  council  alleging 
the  same  cause  of  injury,  and  no  mention 
was  made  in  either  paper  of  snow  or  ice, 
Held,  That  snow  and  ice  might  still  be 
shown  as  a  cause  contributing  to  the  in- 
jury and  was  proper  to  show  the  circum- 
stances thereof;  and  this  whether  defend- 
ant was  legally  negligent  or  not  in  allow- 
ing the  snow  and  ice  to  be  present. — Saw- 
yer V.  The  City  of  Amsterdam,  175. 

See  Costs,  8. 

MUNICIPAL   COURT  OF    ROCHESTER. 
See  Appeal,  14;  Evidence,  17. 


MURDER. 

1.  It  seems  that  the  provisions  of  the  Penal 
Code,  §  181,  as  amended  in  1883,  requir- 
ing upon  a  conviction  of  murder  or  man- 
slaughter direct  proof  of  the  death  of  the 
person  alleged  to  have  been  killed,  does 
not  exclude  evidence  of  points  and  fea- 
tures of  resemblance  between  the  muti- 
lated body  and  the  person  charged  to 
have   been   killed,  nor  does  it   exclude 

f»roof  of  circumstances  tending  to  estab- 
ish  identity.— 77i€  People  v.  Beckunth, 
199. 


2.  Where  the  criuie  is  committed  before  the 
Penal  Code  took  effect  it  is  enough  to 
establish  the  identity  by  facts  and  cir- 
cumstances sufficiently  convincing  to  ex- 
clude all  reasonable  doubt.— Id. 

3.  By  §  181,  Penal  Code,  as  amended  by 
Chap.  884,  Laws  of  1882,  direct  proof  is 
required  of  the  death  of  the  person  al- 
leged to  have  been  killed  in  an  indictment 
for  murder  or  manslaughter.  In  the  case 
at  bar  the  body  had  not  been  mutilated 
but  was  much  wasted  by  decay.  No  per- 
son identified  the  body  positively  or  by 
personal  peculiarities.  Evidence  was 
given  that  some  of  the  clothing,  one  boot 
and  a  watch  found  on  or  near  the  body 
had  belonged  to  the  nerson  charged  as 
having  been  murdered  and  that  a  valise 
found  near  by  was  his.  Held,  That  this 
evidence  was  not  ** direct"  within  the 
meaning  of  the  statute  and  that  a  convic- 
tion was  improper.— 2%«  People  v. 
Palmer,  401. 

4.  While  evidence  of  premeditated  design  is 
sufficient  to  constitute  the  crime  of  mur- 
der in  the  second  degree,  since  the  enact- 
ment of  the  Penal  Code  §^  188,  184.  the 
design  to  effect  death  must  be  established 
by  the  evidence  to  have  been  deliberate 
as  well  as  premeditated  to  permit  a  con- 
viction of  murder  of  the  first  decree,  and 
without  such  evidence  a  conviction  for  a 
greater  offense  than  murder  in  the  second 
degree  cannot  be  sustained. — Tlie  People 
V.  Brunt,  427. 

5.  The  addition  of  the  word  "  deliberate  ** 
requires  some  appreciable  time  for  reflec- 
tion preceding  tne  killing,  but  the  celer- 
ity of  mental  action  is  such  that  the 
formation  of  a  definite  purpose  may 
not  occupy  more  than  a  moment  of  time, 
the  time  occupied  after  the  intent  in 
drawing  the  revolver  from  the  pocket 
may  have  been  sufficient  and  it  was 
not  requisite  that  the  anger  should  have 
abated.— /d. 

6.  Evidence  sufficient  to  sustain  a  convic- 
tion of  murder  in  the  first  degree. — The 
People  V.  DriscoUf  47o. 

7.  When  a  person  confined  in  a  common 
iail  upon  a  lawful  commitment  for  a 
felony  attempts  to  escape  by  force  from 
such  jail,  although  he  fail  in  such  at- 
tempt, and  while  prosecuting  such  at- 
tempt kills  a  human  being,  although  the 
act  IS  committed  without  the  design  to 
effect  death,  he  is  guilty  of  murder  in 
the  first  degree,— 7%e  People  v.  Johnson, 
519. 

8.  In  such  a  case  where  the  warrant  of 
commitment  substantially  conforms  in 
its  terms  to  the  statutory  requirement  it 
is  prima  fade  evidence  that  the  prisoner 
is  lawfully  imprisoned  or  in  custody,  and 
it  is  not  necessMuy  to  go  behind  the  war- 
rant of  commitment. — Id. 
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9.  A  common  jail  is  a  prison  within  the 
meaning  of  the  Penal  Code,  g  02.-~/d. 

MUTUAL  INSURANCE. 

1.  In  the  aheesce  of  any  specification  of 
form  of  desifirnation  in  the  by-laws  of  the 
company,  the  making  of  a  will  by  the  as- 
Enired  after  the  decease  of  the  beneficiary 
named,  devising  all  his  property,  which 
^wiU  is  given  to  the  officers  of  the  lodge 
with  information  that  it  is  intended  to 
pass  the  insurance  and  retained  by  them, 
IS  a  sufficient  designation  of  the  bene- 
ficiary.—JTiepfer  V.  The  Supreme  Lodge 
Knights  of  Honor,  211. 

2.  Where  a  certificate  of  mutual  insurance 
contains  an  absolute  promise  to  pay  a 
certain  sum  on  the  death  of  the  member, 
proof  of  the  death,  that  proper  proofs 
were  served,  failure  to  pay  and  that  the 
last  assessment  produced  more  than 
enough  to  pay  the  claim,  is  sufficient  to 
show  a  breach  of  the  contract  and  that 
the  beneficiaries  are  entitled  to  the  sum 
named. — Fulmer  et  al.  v.  T7ie  Union  Mut. 
Aaan  ,  880. 

8.  In  an  action  at  law  to  recover  on  a  con- 
tract by  a  life  insurance  company,  con- 
ducted on  the  assessment  plan,  the  agree- 
ment was  to  pay  the  beneficiary  **  all  the 
amount  realized  from  one  assessment, 
not  exceeding  |2,000."  Held,  That  the 
burden  was  on  the  plaintiff  to  show  what 
amount  one  assessment  would  produce, 
and  that  failing  to  make  such  proof  he 
should  have  been  non -sui ted.— 0*5rien  v. 
The  Home  Benefit  Soc.,  895. 

4.  An  occasional  use  of  intoxicating  lic[Uors 
by  the  insured  is  not  inconsistent  with  an 
answer  in  his  application  that  he  is  of 
temperate  and  correct  habiis  —Meacham 
V.  The  N.  Y,  State  Mut.  Benefit  Assn., 
421. 

5.  The  question  whether  such  use  amounted 
to  a  breach  of  the  conditions  of  the  policy 
and  whether  the  insured  died  from  dissi- 
pation or  the  excessive  use  of  ardent  spir- 
its is  for  the  jury.— Jd. 

6.  Evidence  sufficient  to  show  that  suicide 
was  committed  under  influence  of  insan- 
ity and  was  not  a  voluntary  act.— Jd. 

NEGLIGENCE. 

1.  Under  all  the  circumstances  of  the  case, 
Held,  That  the  several  instructions  to  the 
jury  were  without  error,  and  the  denial 
of  motion  for  new  trial  was  correct. — 
Smith  V.  The  N.  Y.  C.  <fc  H.  R.  RR.  Co., 
4. 

2.  In  an  action  for  damages  sustained  by 
reason  of  a  defect  in  a  sidewalk,  a  wit- 
ness was  asked  if  he  ever  stumbled  and 


fell  at  that  place.  Held,  That  as  the 
questions  put  to  the  witness  did  not  refer 
to  the  time  when  the  witness  fell,  or  to 
the  condition  of  the  walk  at  that  time,  or 
that  it  was  in  the  same  condition  as  when 
plaintiff  fell,  they  were  properly  excluded. 
—Ster  V.  Tulty,  17. 

8.  An  offer  to  prove  that  other  persons  pass- 
ing back  and  forth  over  this  walk  fell  on 
the  same  spot  where  plaintiff  fell,  * 'while 
the  walk  was  in  the  condition  described  '* 
was  held  insufficient,  because  the  *'con-  • 
dition  described  '*  by  the  previous  wit- 
ness was  not  confined  to  the  actual  con- 
dition the  walk  was  in  at  the  time  of  the 
accident;  and  an  offer  the  exclusion  of 
which  is  made  the  basis  of  error  should 
be  strictly  construed.— /d. 

4.  The  temporary  removal  of  a  sidewalk 
rendered  necessary  in  excavating  a  cellar 
and  erecting  a  building  is  not  necessarily 
and  under  all  circumstances  a  wrongful 
act,  and  amount  to  the  creation  of  a  pub- 
lic nuisance;  but  the  owner,  or  person 
removing  it,  is  boupd  to  properly  guard 
and  furnish  reasonably  safe  passage  for 
the  public,  and  if  such  provision  is  made 
he  is  not  chargeable  witn  a  wrongful  act 
or  the  creation  of  a  nuisance;  and  in 
such  case  the  question  of  negligence,  i,  e,, 
whether  the  walk  was  left  in  a  reasonably 
safe  and  proper  condition,  is  involved  in 
the  case  — Id, 

6.  Plaintiff,  an  employee  of  defendant,  was 
injured  by  a  collision  with  a  disabled  en- 
gine which  was  being  taken  to  the  shop 
for  repairs,  running  wild  in  charge  of  an 
engineer  inexperienced  in  the  manage- 
ment of  engines  in  that  condition,  and 
who  was  unable  to  stop  it  in  time.  Held, 
That  it  was  for  the  jury  to  determine 
whether  the  engineer  was  negligent  and 
whether  his  negligence  alone  caused  the 
injury,  and  that  a  motion  for  nonsuit 
was  properly  denied.— 0'Z.at*p/iZtn  v.  The 
N,  Y.  C.  dt  H  R,  RR.  Co,  109. 

6.  On  a  bright,  clear  day  deceased,  who  was 
familiar  with  the  crossing,  started  to 
cross  the  tracks  with  one  P. ,  carrying  a 
basket  of  coal,  and  was  struck  by  a  car 
being  switched  and  moving  by  its  own 
momentum.  It  appeared  that  the  car 
could  have  been  seen  if  deceased  had 
looked.  Held,  That  he  was  guilty  of  con- 
tributory negligence. — Woodard  v.  The 
N.  Y,  L.  E.  &  W.  RR  Co.,  115.       . 

7.  To  be  an  excuse,  the  object  which  diverts 
the  attention  must  be  something  which 
can  justify,  consistently  with  prudence, 
the  withdrawal  of  attention  from  the 
near  and  imminent  danger. — Id. 

8.  Where  property  was  left  by  plaintiff  on 
defendant's  premises  and  failed  to  find 
them  a  year  afterward,  defendant  giving 
him  full  permission  to  search,  Held,  That 
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in  the  absence  of  proof  of  conversion  or 
destruction  or  of  defendant's  care- 
lessness, defendant  was  not  liable. — 
Jackson  v.  Eighmie,  193. 

9.  In  an  action  for  injuries  caused  by  fall- 
ing over  a  board  in  the  aisle  of  one  of 
defendant's  cars  the  brakeman  on  cross- 
examination  denied  having  stated  to 
plaintiff  that  he  had  forgotten  to  move  it 
back  to  its  place  and  that  it  was  his  fault. 
This  was  taken  under  objection  to  thd 
question.  Plaintiff  on  being  recalled  was 
allowed  to  contradict  the  brakeman  and 
give  the  conversation  including  the  ad- 
mission of  fault  Held,  Error;  that  it 
was  no  part  of  the  res  gestce;  that  the 
evidence  came  in  under  the  former  ob- 
jection and  it  was  unnecessary  to  repeat 
the  objection  or  move  to  strike  out  the 
evidence  —Sherman  v.  Ths  D.,  L.  <&  W. 
RR.  Co.,  226. 

10.  The  trustees  of  the  Brooklyn  bridge 
represent  the  cities  of  New  York  and 
Brooklyn  as  their  agents,  and  the  per- 
sons employed  by  them  are  agents  and 
servants  of  the  two  cities,  for  whose  neg- 
ligence those  cities  are  liable  — Walsh  v. 
The  Mayor,  etc. ,  of  N.  Y. ,  233. 

11.  Plaintiff,  who  was  in  defendant's  em- 
plov,  was  directed  to  disconnect  a  belt 
and  hang  it  up  for  repairs,  a  feat  which 
he  had  often  done  before.    He  found  the 

*  ladder  in  position,  looked  to  see  if  it  was 
all'  right,  ascended  and  endeavored  to 
seize  the  belt,  which  was  revolving  rap- 
idly, became  unconscious,  and  was  found 
on  the  floor  with  his  arm  torn  out  and 
the  ladder  broken.  No  one  saw  the  acci- 
dent. Held,  That  plaintiff  was  not  enti- 
tled to  recover,  as  it  did  not  appear  that 
the  injury  resulted  from  any  defect  in 
the  ladder,  and  he  was  liable  for  having 
elected  to  do  the  work  in  a  manner  he 
knew  to  be  hazardous  rather  than  accept 
precautions  which  would  make  it  en- 
tirely safe.— Ca/n7Z  v.  Hilton  et  aZ.,  235. 

12.  In  an  action  for  damages  caused  by  neg- 
ligence where  loss  of  time  is  claimed  as 
an  item,  only  nominal  damages  therefor 
can  be  given  where  there  is  no  proof  of 
the  value  of  the  time  lost  or  of  facts  on 
which  an  estimate  of  such  value  can  be 
founded.— Sf^oaZ  v.  The  Grand  St,  <fc  N, 
RR.  Co.,  241. 

18.  Where  plaintiff's  disability  is  perma- 
nent, but  there  is  no  proof  of  his  condi- 
tion in  life,  earning  power,  skill  or 
capacity,  it  is  error  for  the  court  to  charge 
that  he  is  entitled  to  compensation  for 
the  results  that  will  flow  m  the  future 
from  this  injury  •  •  and  for  pecuniary 
loss  on  account  of  the  injury  caused  by 
the  diminution  in  his  ability  to  earn  a 
livelihood,  and  also  to  consider  what  ex- 
penditures he  would  incur  to  make  him 
comfortable.  —Id. 


14.  A  steamship  company,  if  bound  to  pro- 
vide a  surgeon  for  its  ship,  its  duty  to  the 
passengers  is  to  select  a  reasonably  com- 
petent man  for  that  office,  and  it  ia  liable 
only  for  a  neglect  of  that  duty  and  not 
for  the  negligence  of  the  surgeon  em- 
ployed. It  is  bound  only  to  the  exercise 
of  reasonable  care  and  diligence  in  per- 
forming such  duty  and  is  not  compelled 
to  select  and  employ  the  highest  skill  and 
longest  experience.  -—Xau6/ieim  v.  Die  Ko- 
nitiglyk  Nederlandisch  S.  M.,  248. 

15.  An  injury  can  be  voluntary  only  where 
the  party  is  aware  of  the  danger  to  which 
another  is  subject,  and  realizing  the  in- 
evitable result  performs  the  act  which 
inflicts  the  injury  —Stone  v  Ttte  D.  D., 
E.  B.  dt  B.  RR  Co.,  2G5. 

16.  In  an  action  for  negligence  where  there 
is  no  evidence  as  to  the  capacity  or  intel- 
ligence of  the  injured  infant  there  is 
nothing  on  which  the  jury  could  base  a 
finding  as  to  whether  it  was  sui  juris  or 
not,  and  the  court  may  properly  deter- 
mine that  question.— Ja. 

17.  In  an  action  for  damages  for  injuries 
caused  by  the  falling  of  a  rock  from  the 
roof  of  a  tunnel  in  which  plaintiff  was  at 
the  time  employed  by  defendants,  the 
contractors  engaged  in  the  construction 
thereof,  alleged  to  be  due  to  defendant's 
negligence,  the  only  evidence  as  to  plain- 
tiff's freedom  from  negligence  was  his 
ovvn  testimony  to  the  effect  that  he 
could  not  say  whether  he  had  or  had  not 
noticed  the  peculiar  and  dangerous  corr- 
dition  of  that  portion  of  the  roof  which 
fell  upon  him.  Held^  That  the  complaint 
was  properly  dismissed,  the  burden  of 
showing  his  own  freedom  from  negli- 
gence resting  upon  plaintiff. — Eades  v. 
Clark  et  al  ,^d5. 

18.  Action  for  damages  for  negligently 
killing  plaintiff's  intestate.  Under  all 
the  circumstances  of  the  case,  held,  that 
plaintiff  made  out  a  case  for  the  jury. — 
Bleyle  v.  The  N.  Y.  C.  <fc  H.  R.  RR.  Co., 
409. 

10.  In  an  action  for  damages  for  negligence 
alleged  to  have  caused  the  death  of  plain- 
tiff's intestate,  defendants  offered  to 
show,  in  mitigation  of  damages,  that 
they  had  expended  a  large  sum  of  money 
in  caring  for  the  deceased  between  the 
time  of  the  accident  and  his  death  and 
also  upon  his  funeral.  Held,  T^t  the 
evidence  was  properly  excluded. — Mur- 
ray V.  UsTier  et  al.  ,411. 

20.  Plaintiff  had  worked  upon  ice  in  what 
is  called  "  canal "  work  and  had  had  some 
experience  in  storing  ice  within  and  in 
drawing  it  out  from  houses.  He  was  or- 
dered to  leave  the  canal  and  go  on  a 
stack,  eight  feet  high.  A  hook  was 
given  him  which  was  dull.  He  had 
sharpened,  but  it  was  not  then  satisfa 
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tory.  After  two  hours'  work  with  it  it 
slipped  from  a  cake  into  which  plaintiff 
had  struck  it,  or  the  cake  hroke,  plain- 
tiff lost  his  balance,  fell  off  the  stack  and 
was  injured.  Held,  That  he  could  not 
recover  and  that  it  was  not  negligence 
to  build  the  stack  without  any  barrier 
which  would  prevent  men  from  falling 
oft.— Thorn  v.  Tfie  N.  F.  City  Ice  Co., 
404. 

31.  The  deceased,  an  engineer,  was  driving 
train  No.  1  east  and  his  train  was  late. 
Defendant's  road  is  a  single  track  and 
runs  east  and  west.  Trains  were  moved 
by  a  despatcher  at  Troy.  J. ,  the  operator 
at  P.  junction,  received  a  despatch  to 
hold  No  1  for  orders.  He  put  out  a  red 
flag.  At  this  time  train  'So.  2  moving 
west  received  a  despatch  to  meet  No  1 
at  P.  junction.  After  arrival  at  P.  junc- 
tion it  received  a  despatch  to  meet  No.  1 
at  Hoostck,  a  station  furthei  east.  It 
moved  on.  J.  took  in  the  flag,  supposing 
the  despatch  to  relate  only  to  No.  2. 
Trains  No.  1  and  No.  2  met  and  passed 
at  Hoosick.  During  this  whole  period 
train  No.  6  was  coming  west  from  the 
State  of  Vermont.  Train  No.  I  on  reach- 
ing P  junction  saw  no  flag,  did  not  stop, 
and  about  a  mile  beyond  the  station  col- 
lided with  No.  6  and  the  deceased  was 
killed.  Held,  That  it  was  a  question  for 
the  jury  whether  defendant  had  taken 
sufficient  precaution  to  bring  knowledge 
of  its  order  to  the  engineer  and  conductor 
of  No.  1.— Sutherland  v.  The  T.&B.  RR, 
Co.,  469. 

22.  Plaintiff  attempted  to  cross  defendant's 
tracks  on  foot.  He  passed  between  the 
two  parts  of  a  train  that  was  separated, 
looked  to  the  west  and  stepped  on  the 
track  in  front  of  an  engine  coming  from 
the  east  and  was  injured.  Held,  That  he 
was  guilty  of  contributory  negligence  in 
not  looking  in  the  other  direction. — 
Young  v.  The  N,  F.,  L.  E.  <&  W.  RR,  Co., 
540. 

28.  The  question  of  negligence  must  be  de- 
termined on  the  facts  as  they  existed  at 
the  time  of  the  injury,  and  evidence  of 
subsequent  acts  of  the  defendant  is  in- 
competent.—Corcora7i  V.  The  Village  of 
Peekskai,  554. 

21.  The  act  of  a  stranger  cannot  furnish 
legitimate  evidence  of  negligence  against 
a  defendant.— 7d. 

25  The  rule  that  where  pecuniary  damages 
are  sought  evidence  of  their  existence 
and  extent  must  be  given  is  not  applica- 
ble to  the  statutory  action  by  an  admin- 
istrator for  causing  death  of  the  dece- 
dent ;  nor  is  there  any  discrimination 
between  immediate  and  collateral  rela- 
tives as  to  the  degree  and  nature  of  the 
proof  required  in  such  an  action — Kelly 
V.  The  Tiventy-third  St.  RR.  Co.,  572. 


See  Animals  ;  Banes,  2 ;  Evidence,  15,  20- 
22 ;  Highways,  3-7,  10-14 ;  Marine  Col- 
lision; MaSTBB  AND  SBBYANT;  MUl^dPAL 

CoRPORATiONe,  1,  2.  7;  Railroads,  4-6, 
8-10.  17,  21;  Ships;  Telegraph;  Usury; 
Villages,  1 ,  2,  4. 

NEGOTIABLE  PAPER. 

1.  The  rule,  that  where  a  promissory  note 
is  made  for  the  accommodation  of  the 
payee,  but  without  restriction  as  to  its 
use,  an  indorsee  taking  it  in  good  faitlf 
as  collateral  security  for  an  obligation 
incurred  for  the  payee  and  indorser  occu- 
pies the  position  of  a  holder  for  value  and 
can  recover  thereon  against  the  maker, 
applied.— -Moj/cr  v.  Urtel  et  al.,  61. 

2.  Defendant  was  indorser  of  a  note  on 
which  plaintiff  recovered  judgment 
against  tne  makers  by  default  and  had 
execution  issued  and  levied.  The  makers 
were  adjudicated  bankrupts  and  the  sher- 
iff enjomed.  Plaintiff  consented  to  the 
appointment  of  the  sheriff  as  receiver  and 
an  order  directing  a  sale  of  the  property 
levied  on,  the  lien  to  attach  to  the  pro- 
ceeds. Subsequently  it  was  adjudged 
that  plaintiff's  judgment  was  void  as  to 
the  assignee  as  a  fraudulent  preference. 
Held,  That  defendant  was  not  prejudiced 
by  the  action  of  plaintiff  in  the  bank- 
ruptcy proceeding  and  that  the  consent 
of  plaintiff  was  not  a  defense  to  an  action 
against  defendant. — The  Jefferson  Co, 
Nat.  Bk.  V.  Streeter,  149. 

8.  One  who  puts  his  name  upon  the  face  of 
a  note  preceded  by  the  word  **  surety  "  is 
liable  as  maker. — Beaman  v.  Lyon,  168. 

4.  Payment  must  be  pleaded  although  the 
complaint  contains  a  formal  allegation 
of  non-payment  and  the  answer  is,  among 
other  things,  a  general  denial. — Id, 

5.  Possession  of  a  note  is  prima  facie  evi- 
dence of  delivery  and  is  enough  in  the 
absence  of  evidence  proving  non-deliv- 
ery.— Id. 

6.  A  note  given  to  a  third  party  bv  a  debtor 
on  account  of  a  debt  owing  oy  him  if 
made  in  pursuance  of  some  understand- 
ing between  the  creditor  and  the  debtor 
would  have  for  its  support  a  valuable 
consideration,  and  such  third  partj',  in- 
asmuch as  he  was  named  payee  in  it,  can 
maintain  an  action  upon  the  note  in  his 
own  name,  whatever  view  might  be  taken 
of  the  question  whether  or  not  such 
payee,  as  between  himself  and  the  cred- 
itor, was  beneficially  interested  in  the 
proceeds  of  the  note.— Hoa?ie  v.  Kennedy 
etal.,m. 

7.  The  bar  to  recovery  by  a  discharge  in 
bankruptcy  may  be  removed  by  a  new 
promise,  and  liability  restored,  but  an 
objection  that  the  promise  was  made  to 
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a  third  party  who  was  a  stranger  to  the 
traoBaction  would  be  good,  because  the 

f promise  must  be  made  to  the  creditor, 
n  this  case,  however,  that  was  a  ques- 
tion of  fact  for  the  jury.— /d. 

8.  Where  a  note  has  been  destroyed  while 
in  the  possession  of  plaintiff,  he  is  not 
required  to  give  indemnity  as  provided 
by  §  1917  of  the  Code  as  a  condition  of 
recovery. — Id. 

,  9.  Where  a  note  is  made  and  indorsed  to 
be  used  by  another  to  obtain  mone^  on 
it  for  the  maker,  or  in  case  of  failure 
to  do  so  to  be  returned  to  the  maker, 
and  the  person  to  whom  it  was  delivered 
for  that  purpose  without  consideration 
delivers  it  to  others  in  payment  of  his 
own  debt,  such  an  act  constitutes  a 
fraudulent  diversion  of  the  note. — Vietor 
et  al.  V.  Bauer  et  al,  284. 

10.  Where  the  sole  consideration  for  a 
transfer  of  a  note  fraudulently  diverted 
is  a  credit  of  the  same  on  an  antecedent 
debt  of  the  transferrer  the  maker  and  in- 
dorser  may  relieve  themselves  from  lia- 
bility by  showing  the  fact  of  such 
diversion,  and  it  is  error  to  exclude  proof 
of  such  facts. — Id. 

11.  The  burden  of  showing  that  the  prom- 
issory note  sued  on  is  invalid  for  any 
cause  in  upon  the  defendant. — Bottum  et 
cU.  V.  Scott,  870. 

13.  A  defense  that  the  contract  on  which 
the  note  was  given  was  a  wager  contract 
does  not  dispense  with  proof  to  substan- 
tiate the  defense.— /d. 

18.  Where  a  complaint  on  a  promissory 
note  does  not  allege  a  valuable  considera- 
tion, an  admission  by  defendant's  counsel 
of  the  making  and  delivery  of  the  note 
**  and  all  except  the  ownership,"  will  not 
preclude  defendant  from  showing  that 
the  note  never  had  a  valid  inception  be- 
cause not  supported  by  any  considera- 
tion.—Barry  et  al.  V.  Lewis,  882. 

14.  Mere  indulgence  by  a  creditor  of  the 
principal  debtor  will  not  discharge  the 
surety;  there  must  be  an  agreement  for 
an  extension  without  the  surety's  consent 
on  a  valid  consideration  which  precludes 
the  creditor  meanwhile  from  enforcing 
the  debt.— Potuer*  v.  SUberstein^  542. 

15.  Where  there  is  a  conflict  of  evidence  as 
to  whether  such  an  agreement  was  made 
the  question  should  be  submitted  to  the 
jury.— Id. 

See  BouNTiBS,  1;  County;  Pabtnebship,  5. 


NEW  TRIAL. 

See  Appeal,  15 ;  Criminal  Law,  8,  6,  7; 
PaAonoE,  13, 15. 


N.  Y.  CITY. 

1.  A  provision  in  a  lease  from  the  city  au- 
thorizing a  structure  to  be  erected  differ- 
ently from  that  required  by  law  is  no 
defense  to  an  action  to  restrain  the 
erection  of  such  building  until  the  re- 

?[iiirements  of  the  law  are  fulfilled  and 
or  a  penalty  for  a  violation  of  the  law. 
—The  Fire  Dept.  ofN.  T.  v.  Tfie  Atlas  SS. 
Co.,  178. 

2.  Section  8,  Chap.  547,  Laws  of  1874,  con- 
stituting the  board  of  examiners,  is  not 
unconstitutional. -Id. 

8.  The  determination  of  such  board  cannot 
be  reviewed  by  the  courts  even  if  its  re- 
quirements are  unreasonable,  so  long  as 
tney  are  not  wholly  impracticable. — Id, 

4.  The  city  ordinances  in  regard  to  blasting 
are  for  the  protection  of  the  general  pub- 
lic, and  though  complied  with,  a  ceurt 
of  equity  may  go  lurther,  and  where 
special  circumstances  exist,  compel  the 
excavator  to  carry  on  his  work  without 
imperiling  adjacent  buildings. — Rogers 
V.  HanJieldetal.,H54, 

5.  Chapter  572,  Laws  of  1880,  in  r^^ard  to 
filing  notice  prior  to  bringing  actions  for 
personal  injuries  against  certain  cities, 
was  not  intended  to  apply  where  the  ac- 
tion is  commenced  within  the  six  months 
bv  the  service  of  the  summons  and  com- 
plaint on  the  corporation  counsel,  for 
then  the  notice  required  for  the  city's 
protection  is  fully  given  by  the  action 
itself.— Jlfayerv.  The  Mayor,  etc.,  ofN.  F., 
488. 

See  AJ8SBSSMBNTS.  2;  Fsbbies;  Jurisdic- 
tion, 1. 

NUISANCE. 

1.  In  the  absence  of  a  statute  prescribing 
or  sanctioning  the  location  of  a  gsis  fac- 
tory or  storage  tank  the  company  is  not 
relieved  by  the  fact  of  its  incorooration 
from  liability  for  damages  to  aajoining 
property  caused  thereby.  Its  authority 
to  hold  property  for  such  purposes  con- 
fers no  autnority  which  will  justify  an 
injury  to  private  property. — Bohan  v. 
The  Port  Jervis  Oastight  Co.,  186. 

2.  Defendant's  steamboat  was  lying  at  a 
dock  when  its  boiler  exploded  and  injured 
plaintiff's  steamboat  which  was  at  the 
same  dock.  It  appeared  that  the  boiler 
which  exploded  was  in  good  condition. 
No  negligence  was  shown  upon  the  part 
of  defendant  or  his  servants  and  no  cause 
for  the  explosion  could  be  discovered. 
But  it  further  appeared  that  the  boat 
had  no  government  license  and  the  cap- 
tain and  engineer  had  none.  Held^  That 
irrespective  of  the  question  of  neeligence. 
the  running  of  the  boat  in  defiance  of 
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these  statutes  was  to  maintain  a  nuisanoe 
and  that  plaintiff  could  recover. — Van 
Borden  et  oZ.  v.  Robinson,  851. 

3.  It  is  not  sufficient  that  obstructions  in  a 
street  are  n^essary  with  reference  to  the 
business  of  him  who  creates  and  main- 
tains them,  but  thej  must  also  be  rea- 
sonable with  reference  to  the  public— 
Callanan  et  al.  v.  Oilmm,  462. 

4.  The  defendant,  however,  should  not  be 
restrained  entirely  from  using  such  ob- 
structions, but  only  from  unnecessarily 
or  unreasonably  obstructing  the  passage 
of  the  public  along  the  sidewalk.— Id. 

See  iNJUNcnPiON,  4. 

OYSTERS. 
See  Fishery,  2,  8. 

PARTIES. 

1.  In  this  action  on  a  note  plaintiff  proved 
an  order  appointing  a  receiver  of  it&prop- 
erty  on  the  ground  of  its  insolvency  and 
the  statute  of  New  Jersey  providing  for 
such  appointment  when  any  corporation 
shall  be  dissolved.  Held,  That  the  action 
could  not  be  maintained  in  the  name  of 
the  corporation,  it  appearing  that  it  no 
longer  had  a  corporate  existence.— TVie 
Merchants'  L,  &  T.  Co.  v.  Clair,  322. 

See  ASSIQNMEMT  FOR  CRBDITORa.  1;  BANK- 
RUPTCY, 2;  Corporations,  8;  Ejbctmknt; 
Excise,  8;  Ferries,  4;  Mortoaqe,  3, 4. 

PARTITION. 

1  The  court  has  jurisdiction  in  an  action 
of  partition  to  grant  an  order  on  the  ex 
fxirte  application  of  the  receiver  for  the 
leasing  of  the  property  for  a  time  certain 
which  may  extend  beyond  the  termina- 
tion of  the  litigation,  and  has  the  power 
to  set  aside  or  modify  such  order,  but  it  is 
proper,  as  a  condition  for  granting  such 
modification,  to  award  indemnity  out  of 
the  fund  to  bona  fide  lessees.— FTeeXrs  et 
al.  V.  Comwell  et  al.,  186. 

2.  After  a  sale  of  real  estate  has  been  made 
and  confirmed  by  a  final  judgment  in  an 
action  in  partition,  it  is  final  and  conclu- 
sive against  all  the  parties  thereto  and 
their  legal  representatives,  although  supb 
action  was  brought  by  a  person,  such  ^,^ 
tenant  by  the  curtesy,  forbidden  to  in- 
stitute or  prosecute  it.  and  there  is  no  ex- 
ception in  this  respect  in  favor  even  of 
infant  defendants.—i^eed  v.  Reed  et  al., 
244. 

8  An  action  of  partition  was  brought  by  a 
trustee  under  a  will  in  which  the  remain- 
dermen were  not  made  parties.  Held, 
That  the  remaindermen  were  not  con- 


cluded by  the  judgment.— Jlfoore  et  al.  v. 
Appleby,  529. 

4.  One  who  contracts  to  purchase  the  prop- 
ertv  from  the  purchaser  at  the  sale  there- 
under should  not  be  compelled  to  com- 
plete his  purchase  and  is  entitled  to  re- 
cover back  the  amount  paid  tbereon. — Id. 

5.  In  an  action  to  recover  back  the  money 
so  paid  an  extra  allowance  should  be 
based  on  the  amount  paid,  and  not  on  the 
value  of  the  proi)erty.— /d. 

See  Wills,  17. 


PARTNERSHIP. 

1.  Plaintiff  and  defendant  entered  into  an 
agreement  to  enter  into  business  together, 
each  contributing  capital  and  that  when 

.  defendant  should  be  repaid  the  excess  of 
capita]  contributed  by  her  the  net  profits 
should  be  eaually  divided  and  that  each 
should  bear  half  the  losses,  and  thereupon 
began  to  do  business.  Held,  That  this 
constituted  a  partnership  inpresenti,  and 
not  one  to  commence  when  defendant's 
excess  was  repaid. — Vajeti  v.  Bimgrvber, 
105 

2.  Where  one  of  the  members  of  a  firm 
which  is  indebted  retires  and  another 
person  takes  his  place,  the  business  being 
conducted  under  the  same  name  and  in 
the  same  manner  as  before,  to  sustain  a 
claim  that  a  subsequent  general  payment 
on  account  should  be  credited  to  the  new 
accoimt  and  not  to  the  old  one  it  must  be 
shown  that  the  money  paid  was  the  prop- 
erty of  the  new  ^xm.—Thurber  et  al,  v. 
Mclntyre,  128. 

8.  Although  as  between  themselves  the 
members  of  a  firm  may  restrict  the  rights 
of  one  partner  to  a  particular  branch  of 
the  busmess,  yet  where  such  partner  as- 
sumes all  the  duties  and  rights  of  a  part- 
ner in  all  the  business  of  the  firm  he  is 
liable  as  such  to  persons  dealmg  with  the 
firm,  and  his  liability  is  not  restricted  bv 
such  arrangement.— 77i6^^  Nicholas Nax. 
Bk.  V.  King,  187. 

4.  Evidence  insufficient  to  show  a  partner- 
ship.—iSijj/fe  et  al.  V.  Isham,  400. 

5.  In  an  action  on  a  note  alleged  to  have 
been  made  by  defendants  as  partners  the 
partnership  was  not  proved  or  found  and 
it  was  not  made  to  appear  that  the  de- 
fendant answering  gave  the  other  author- 
itv  to  make  a  note  to  bind  him.  Held, 
That  plaintiffs  were  not  entitled  to  re- 
cover.— Id, 

6.  On  the  death  of  one  of  the  partners  in  a 
firm  his  widow  and  son  formed  a  new 
partnership  with  the  survivors,  the  agree- 
ment providing  that  the  widow  and  son 
should  pay  one-third  of  the  liabilities  of 


618 


INDEX. 


the  old  firm.  Held,  That  their  liability, 
if  any,  must  be  measured  by  such  agree- 
ment, but  that  it  could  be  enforced  only 
by  the  old  firm  and  not  by  its  creditors. — 
Serviss  v.  McDonnelly  478. 

7.  The  several  members  of  a  copartnership 
have  no  individual  interest  in  the  part- 
nership assets  except  in  the  surplus  that 
shall  remain  after  an  adjustment  and  set- 
tlement of  the  partnership  affairs;  and 
whether  or  not  there  is  any  interest  in 
partnership  property  which  is  liable  to 
levy  of  an  attachment,  or  execution,  is- 

.  sued  in  an  action  against  one  of  the  mem- 
bers of  a  firm  for  the  collection  of  an 
individual  debt,  depends  upon  the  fact 
whether  the  firm  is  solvent  or  not  at  the 
time  the  levy  is  made  and  upon  an  ac- 
counting there  would  be  a  surplus,  after 
the  payment  of  all  the  firm  liabilities.— 
Sterrett  etal.  v.  The  Third  Nat  Bk.,  516. 

8.  Solvency  imports  adequate  means  of  a 
partjr  to  pay  his  debts,  which  embraces 
within  its  meaning  the  opportunity  by 
reasonable  diligence  to  convert  and  apply 
them  to  such  purpose,  and  where  the 
assets  of  a  firm  consists  of  property  of  a 
character  that  has  a  constant! v  fiuctuat- 
ing  market  price,  the  financial  condition 
of  the  firm  owning  it  is  Dot  necessarily 
established  by  the  fact  that  the  price  for 
an  hour  or  a  day  named  would  produce 
an  excess  of  its  liabilities  so  as  to  furnish 
an  interest  in  the  individual  partners  and 
subject  the  firm  property  to  the  process  of 
their  respective  creoitors.— /d. 

9.  In  an  action  for  conversion  of  partner- 
ship propertv  on  attachment  against  one 
of  its  members  the  question  simply  is 
whether  there  were  sufficient  assets  to  pay 
the  firm  debts  and  produce  a  surplus,  and 
that  depends  upon  the  then  existmg 
rights  of  the  firm;  if  there  are  interests 
not  available  for  the  purpose  of  an  ac- 
counting between  the  members  of  the 
firm  themselves,  arising  out  of  fraudulent 
transfers  of  property  fraudulent  as  to 
creditors,  such  interests  are  not  available 
as  a  defense  of  an  action  of  this  nature 
but  the  relief  must  be  sought  in  a  proper 
action  where  all  of  the  parties  may  be 
brought  into  court. — Id. 

See  Agency.  2;  Costs,  2;  Evidence,  18; 
FiEE  Insurance,  11;  Practice,  5. 

PATENTS. 

1.  Plaintiff  licensed  defendant  to  manufac- 
ture and  sell  certain  articles  within  cer- 
tain territory,  agreeing  not  to  manufac- 
ture said  articles  himself.  Subsequently 
the  patent  was  reissued.  Held^  That 
there  was  a  sufficient  consideration  for 
defendant's  agreement  to  pay  royalties 
and  that  it  was  liable  theref or.— Ifyai^  v. 
The  Dale  Tile  Mfg.  Co.,  180. 


2.  Where  notice  of  forfeiture  for  non-pay- 
ment of  royalties  has  been  withdrawn 
on  a  promise  of  the  licensee  to  pay.  a 
failure  to  carry  out  such  promise  gives  a 
good  cause  of  action.— 7d. 

PAYMENT. 

See  Chasteb  Party,  1;  Creditors*  Action, 
2;  Executors,  10;  Negotiable  Paper,  4. 

PENAL  CODE. 
See  Murder,  1-4,  9;  Vaqbantb,  1. 

PENALTIES. 

1.  In  an  action  for  a  penalty  when  the  evi- 
dence is  insufficient  legitimately  to  pro- 
duce an  inference  entitled  to  the  charac- 
ter of  evidence  to  that  effect,  and  it  ap- 
pears that  the  defendant  raised  the  ques- 
tion of  the  sufficiency  of  the  evidence  to 
establish  a  case  against  him,  the  County 
Court  is  justified  m  reversing  the  judg- 
ment of  a  justice  of  the  peace  for  in- 
sufficiency of  the  evidence  to  fairly 
justify  the  recovery.— T/ic  Village  ofSus; 
pennon  Bridge  v.  Bedford^  423. 

PERJURY. 

1.  Perjury  cannot  be  assigned  upon  an 
affidavit  attached  to  an  account  for 
services  against  the  city  of  Buffalo,  it  not 
having  been  used  by  the  claimant,  or  de- 
livered by  him  to  any  person  to  be  used, 
in  procuring  an  audit  of  the  account,  by 
presenting  it  to  the  common  council. — 
The  People  v.  Allen,  '^26. 

2.  An  indictment  for  perjury  is  sufficient  if 
it  negatives  in  substance  the  facts  sworn 
to  by  defendant.  So  held,  Where  the  in- 
dictment set  forth  the  facts  sworn  to  and 
alleged  that  at  the  time  defendant  well 
knew  them  to  be  false  and  untrue .^TAe 
People  V.  Clements,  309. 

8.  A  demurrer  to  an  indictment  for  imper- 
fection in  the  form  of  the  allegations  is 
not  permissible. — Id. 

4.  Upon  the  trial  of  an  indictment  for 
perjury  in  falselv  testifying  in  an  action 
for  divorce  that  he,  the  prisoner,  saw  the 
defendant  in  a  house  of  prostitution  with 
P. ,  and  that  he  cave  money  to  a  girl  for 
the  purpose  of  illicit  intercourse,  P.  testi- 
fied on  behalf  of  the  prosecution  that  it 
was  false;  whereupon,  being  recalled  by 
the  prisoner  after  the  prosecution  rested, 
he  was  asked  whether  he  had  not  at  a 
specified  time  and  place  made  statements 
that  the  fact  was  true;  but  the  question 
was  excluded.  Held,  That  the  question 
would  be  competent  on  cross- examina 
tion,  and  perhaps  it  was  within  the  dis- 
cretion of  the  court  to  exclude  it  at  the 
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time  it  was  put,  the  objection  was  not 
placed  upon  that  ground,  and  as  the  ques- 
tion bore  upon  the  credibility  of  the  wit- 
xiesB,  thjB  prisoner  was  deprived  of  impor- 
tant testimony,  and  justice  requires  that  a 
new  trial  should  be  granted.— TTie  Peo- 
ple T.  Thornton,  659. 

5.  It  is  the  general  practice  in  criminal 
trials,  when-  defendant's  counsel  has 
overlooked  or  forgotten  evidence,  to  allow 
much  latitude  in  permitting  it  to  be 
called  out  in  subsequent  stage  of  the  pro- 
ceedings.—Jd. 

6.  Upon  a  criminal  trial  for  perjury  in 
falsely  testifying  to  the  guilt  of  a  defend- 
ant in  an  action  for  divorce,  it  is  compe- 
tent to  show  that  the  prisoner  was  inti- 
mate with  the  defendant's  wife,  as  tend- 
ing to  show  a  motive  for  testifying  against 
him.— /d. 


PHYSICIANS. 

1.  Physicians  and  surgeons  assume  and  are 
required  to  possess,  at  least,  ordinary 
professional  intelligence  and  skill,  and  to 
exercise  it  in  the  treatment  of  their  pa- 
tients with  the  best  of  their  judgment, 
but  they  are  not  required  to  insure  re- 
sults, or  to  guarantee  that  the  conse- 
quences will  be  beneficial,  and  when  their 
errors  are  those  of  judgment  only,  if  they 
keep  within  recognized  and  approved 
methods,  they  will  not  be  liable  for  the 
consequences.— W?ZZ«v.  The  World's  Dis- 
pensary Med.  Assn.,7S, 

2.  VVhen  the  condition  of  a  patient  is  such, 
at  the  time  of  the  performance  of  a  surgi- 
cal operation  as  to  require  of  ordinary 
professional  intelligence  and  skill  the 
knowledge  or  a  reasonable  apprehension 
that  results  as  injurious  to  a  patient  in 
her  particular  condition  as  those  which 
did  follow  would  follow  the  surgical  op- 
eration, in  such  case  the  physician  or 
surgeon  is  liable  for  such  consequences. 

See  Evidence,  1,  9, 10,  20,  21. 

PLEADING. 

1.  To  warrant  the  striking  out  of  an  answer 
or  a  part  thereof  as  sham,  it  must  be  so 
plainly  so  that  there  can  be  no  con- 
troversy or  argument  on  the  subject.  So 
held.  Where  the  defense  of  the  statute  of 
limitations  was  stricken  out  as  sham. — 
Schoonmaker  v.  The  Mayor,  etc,  of  N,  F., 
19. 

2.  A  cause  for  action  for  an  account  of 
moneys  the  proceeds  of  stock  of  plaintiff 
sold  by  defendants  without  her  authority 
and  one  for  damages  sustained  by  sucn 
unauthorized  sale  cannot  be  united  in  the 
complaint.— Dodfifev.  Olendenning,  HS, 


8.  The  objection  that  the  action  is  barred 
by  the  statute  of  limitations  cannot  be 
taken  by  demurrer.  -  Hedges  v.  Conger, 
159. 

4.  A  judgment  was  recovered  by  plaintiff 
for  the  proceeds  of  two  notes  given  to 
defendant  for  sale  and  claimed  to  have 
passed  out  of  his  hands.  Learning  that 
this  was  untrue  as  to  one  of  the  notes, 
plaintiff  had  his  judgment  set  aside  and 
subsequently  brought  this  action  for  con- 
version of  the  other  note.  Before  the 
trial  and  a  year  after  setting  aside  the 
former  judgment  the  complaint  in  that 
action  was  amended  so  as  to  include 
only  the  note  not  involved  in  this  action. 
Held,  That  the  amendment  was  too  late; 
that  on  learning  of  the  facts  plaintiff 

.  was  bound  to  elect  as  to  his  remedy  and 
to  amend  promptly.— T^ie  Bowker  Fertili- 
zer Co,  V.  Cox,  191. 

5.  Allegations  in  the  complaint  which  have 
been  admitted  in  the  answer  cannot  be 
contradicted  by  evidence,  and  a  judg- 
ment contrary  to  such  admissions  will 
be  set  aside. — Oetty  v.  The  Town  of  Ham- 
lin et  ah,  283. 

6.  Where  a  pleadine  is  verified  by  an  agent 
of  the  party  pleaaing,  the  nature  of  the 
agency  need  not  be  set  out  in  the  verifi- 
cation.—-Beyer  et  ah  V.  Smith  et  aL,  41)6. 

7.  The  court  will  not  set  aside  a  pleading 
even  though  it  appear  that  the  a^ent 
could  not  truthfully  have  verified  it. — 
Id, 

8.  That  the  cause  of  action  alleged  in  the 
complaint  is  a  tort  is  no  obstacle  to  set- 
ting up  a  counterclaim  in  the  answer  if  it 
have  the  requisites  provided  in  §  501, 
subd.  1,  Code  Civ.  Pro.,  but  it  must  be 
alleged  that  the  matter  set  out  as  count- 
erclaim arose  out  of  the  transaction 
which  is  the  foundation  of  plaintiff's 
claim  or  that  it  is  connected  with  the 
subject  of  it.  If  it  does  not  contain  such 
allegations  the  pleading  will  be  held  in- 
sufficient on  demurrer  although  it  might 
be  treated  as  sufficient  for  the  purposes 
of  a  trial. — Oreen  v.  Parsons,  544. 

See  Appeal,  10;  Ckeditob's  Action,  1;  Ex- 
cise, 2;  Fraud,  9;  Gift,  4;  Highways, 
4;  Negotiable  Paper,  4;  Replevin,  3; 
Sale,  8,  4;  Specific  Performance,  8. 

POLICE. 

1.  On  a  trial  of  charges  against  a  police  of- 
ficer before  the  commissioners  he  is  en- 
titled to  introduce  any  testimony  to  dis- 
prove the  charges,  and  a  refusal  to  allow 
him  to  do  so  is  error.— 27ie  People  ex  rel, 
Blake  v.  Whittemore  et  aL,  218. 

2.  Where  an  officer  of  previous  good  record 
while   upon  his  post  became  exhausted 
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by  reason  of  weakness  cansed  by  prior 
injuries  received  in  the  discharge  of  duty 
and  took  a  single  drink  of  whiskey  to 
keep  up  his  strength,  which  caused  intoxi- 
cation. Held,  That  this  single  act  could 
not,  because  of  its  unexpected  results,  be 
held  to  be  conduct  unbecoming  an  offi- 
cer.—77i€  People  ex  rel.  McBride  v. 
French  et  a/.,  270 

3.  To  entitle  a  x>oliceman  to  apply  for  re- 
tirement under  g  307  of  the  Consolidation 
Act,  as  amended  by  Chap.  864  Laws  of 
1885,  where  a  portion  of  the  period  of 
twenty  years  has  been  served  in  the  met- 
ropolitan police,  it  is  not  necessary  that 
a  continuous  period  of  twenty  years  ser- 
vice shall  have  been  performed,  but  the 
terms  of  service  may  be  added  together 
to  produce  that  period— 27ie  People  ex 
rel.  Bolster  v.  French  et  cU.,  397. 

4.  Relator,  having  been  ill.  reported  for 
duty  sooner  than  he  should  have  done, 
and  while  on  duty  was  taken  with  a  chill 
for  which  a  friend  persuaded  him  to 
drink  a  little  brandy.  He  did  so  and  in 
his  weakened  condition  became  intoxi- 
cated. Held,  That  this  would  not  author- 
ize his  removal  on  a  charge  of  conduct 
unbecoming  an  officer. — The  People  ex  rel. 
Brady  v.  French  et  al.,  805. 

5.  The  board  of  police  commissioners  of  th^ 
city  of  Albany  have  power  under  the 
acts  creating  it  to  fix  the  salaries  of 
mtrolmen  at  any  sum  under  |900.— T/ie 
People  ex  rel.  Decker  v.  Police  Comrs  , 
499. 

6.  It  may  also,  under  its  powers  to  regulate 
and  govern  the  police  force,  establish  a 
**  veteran"  grade  of  men,  who  may  be 
paid  a  smaller  sum  than  other  patrolmen 
m  active  service.— Id. 


PRACTICE. 

1.  Where  plaintiff  has  rested  his  right  of 
recovery  exclusively  on  his  title  to  land, 
both  in  his  complaint  and  the  trial,  it  is 
error  for  the  General  Term  to  affirm  on 
other  grounds;  plaintiff  must  stand  or 
fall  on  the  question  litigated  by  him. — 
Vail  V.  The  L.  I,  RR.  Co,,  66. 

2.  The  Supreme  Court  at  Special  Term  has 
no  jurisdiction  to  correct  or  otherwise 
interfere  with  the  minutes  of  the  Circuit 
Court.— t7bw6«  V.  The  Merchants^  Nat. 
BA;,  69. 

3.  The  burthen  is  on  plaintiff  to  prove  the 
facts  upon  which  his  right  to  recover  de- 
pends, and  where  the  witnesses  called  bv 
defendant  have  such  a  relation  to  defend- 
ant and  to  the  transaction  in  reference  to 
which  their  evidence  is  given  as  to  pre- 
sent to  some  extent  the  question  of  credi- 
bility, yet  if  there  is  no  evidence  fairly 


tending  to  prove  the  contrary,  the  facts 
testified  to  by  them  must  stand  as  stated, 
because  of  such  burthen  on  plaintiff. — 
WelU  V.  The  World^s  Dispensary  Med. 
Assn.,  73. 

4.  Where  on  the  trial  of  an  action  by  the 
court  at  Special  Term  the  evidence  on  the 
part  of  the  plaintiff  is  sufficient  to  call 
upon  the  court  to  consider  the  question 
oifact,  it  is  error  for  the  court  to  dispose 
of  the  case  without  consideration  of  the 
facts  and  treat  the  case  as  raising  ques- 
tions of  law  onij.— Stark  v.  fhule,  80. 

5.  Under  a  simple  denial  of  an  allegation  of 
partnership  a  defendant  cannot  claim 
that  there  were  other  parties  interested 
in  the  firm  who  should  be  parties  plain- 
tiff.—^areison  et  al.  V.  The  Sun  Fire  Of- 
fice, 148. 

6.  A  charge  is  not  to  be  judged  by  an  iso- 
lated sentence  severed  from  its  connec- 
tion with  the  balance  of  the  char^,  but 
by  its  general  scope  and  the  effect  it  must 
have  had  on  the  jury.  If  it  is  evident 
that  the  jury  could  not  have  been  misled 
and  the  real  issue  was  properl;^  submitted 
the  verdict  must  stand  notwithstanding 
some  erroneous  expressions  in  the  charge. 
—Schreiber  Y.The  Twenty4hird  St.  RR. 
Co.,  192. 

7.  In  an  action  on  a  life  insurance  policy 
there  were  two  claimants  for  the  money 
and  an  order  of  interpleader  was  made 
and  the  company  paid  the  money  into 
court  Held,  That  the  action  was  of  an 
equitable  nature  and  triable  by  the  court, 
and  that  the  court  was  not  bound  by  the 
finding  of  the  jury  on  specific  Questions 
submitted  to  them,  but  might  disregard 
it  and  find  the  contrary.— CTarfc  v. 
Mosher,  241. 

8.  It  cannot  be  said  there  is  a  question  for 
the  jury  on  the  facts  when  both  parties 
to  the  action  treat  the  questions  in  con- 
troversy as  questions  of  law  only  and  the 
court  IS  not  requested  to  submit  any 
questions  to  the  jury. — Kirtz  v.  Peck, 
263. 

9.  A  request  to  direct  a  verdict  is  in  effect 
a  submission  of  the  questions  of  fact  to 
the  court  and  a  waiver  of  the  right  to  go 
to  the  jury. — Gregory  v.  The  Mayor,  etc., 
ofN.  F,  300. 

10.  In  an  action  for  injuries  sustained  by 
the  fall  of  an  elevator  to  plaintiff  while  in 
defendant's  emf^oy  application  for  an 
adjournment  was  made  on  an  affidavit 
stating  that  a  material  witness  was  un- 
able to  attend  by  reason  of  sickness,  and 
that  he  would  testify  that  as  superin- 
tendent he  had  forbidden  the  men  to  ride 
on  the  elevator.  Held.  That  in  the  ab- 
sence of  denial  of  these  facts  a  case  for 
adjournment  was  made  and  it  was  error 
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to  deny  it.— Oftar^v.  The  Simanda  Soap 
Co,,  811. 

11.  A  motion  to  correct  an  irregularity  in  a 
deoree  must  be  made  promptly  and  be- 
fore taking  other  proceedings  in  the  case. 
— In  re  estate  of  Hood^  818. 

12.  Where  the  party  aggrieved  appealed 
from  the  decree  relying  on  such  irregu- 
larity for  reversal  and  allowed  two  years 
to  elapse  before  making  his  motion,  Held, 
That  he  was  guilty  of  laches.— /d. 

18.  To  sustain  a  motion  for  a  new  trial  on 
the  ground  of  misconduct  on  the  part  of 
a  jury  the  applicant  must  show  some 
irregularity  or  misconduct  by  which  he 
was  prejudiced.— iSan&in  v  Nelson,  348. 

14.  The  court  cannot  be  required  to  reiter- 
ate in  different  verbiage  propositions 
which  it  has  already  cli^ged  —Boitum 
et  cd,  V.  Scott,  870. 

15.  Where  the  evidence  is  such  as  to  pre- 
sent a  question  of  fact  for  the  jury  such 
that  it  would  have  been  error  to  with- 
draw the  case  from  their  consideration 
by  a  nonsuit  or  direction  of  a  verdict  for 
the  defendant,  and  the  relation  of  the 
witnesses  to  the  subject  of  the  action 
whose  evidence  related  to  the  main  fact 
was  such  that  their  credibility  was  for 
the  consideration  of  the  jiury  in  deter- 
mining what  the  evidence  given  by  them 
respectively  proved,  it  presents  a  case  so 
peculiarly  within  their  province  that  it  is 
difficult  to  see  how  the  court  could  so 
measure  the  force  which  the  jury  gave  to 
the  evidence  as  to  reach  the  conclusion 
that  the  verdict  was  so  against  the  weight 
of  the  evidence  as  to  justify  a  new  trial. 
— Brown  v.  Martin,  435. 

As  to  practice«on  appeal,  see  Appeal.  3,  6. 
7,  18,  19. 

As  to  practice  in  criminal  cases,  see  Crim- 
inal Law;  Forgery,  2;  Murder,  2; 
Robbery,  1. 

As  to  practice  in  different  classes  of  cases, 
see  those  titles,  as  Creditor's  Action, 
5;  Divorce.  1;  Eminent  Domain,  6;  In- 
junction. 1;  Life  Insurance,  8;  Negli- 
gence, 1,  5, 13, 16,  21;  Trespass,  1. 

See  also.  Contract,  11;  Costs,  />;  Dece- 
dents* Estates,  3;  Deeds,  6;  Depositions, 
5;  EviDKNCE,  22;  Fire  Insurance,  17; 
Fraud,  4;  Highways,  8,  7;  Jurisdiction, 
3, 4;  Negotiable  Paper,  15;  Pleading, 
1,  4,  5;  Railroads,  21;  Reference,  2,  5; 
Rkmoyal,  8;  Riparian  Owners,  1. 

PRINCIPAL  AND  AGENT. 
See  Agency. 


PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PRIORITY. 

See  Assignment  for  Creditors,  9:  Re- 
ceivers, 8,  4. 

PROBATE. 
See  Wills,  4.  9-11,  20-22,  25-27. 

PUBLICATION. 
See  Sp«rvice. 

RAILROADS. 

1.  When  a  sleeping-car  porter  is  not  en- 
gaged about  the  transportation  of  passen- 
gers and  not  on  the  train  by  which  the 
passenger  is  to  bo  transported  or  con- 
nected therewith  the  relation  of  master 
and  servant  does  not  exist  between  him 
and  the  railroad  company,  and  the  latter 
is  not  liable  for  his  acts.  Dmnelle  v.  Tlie 
N.  Y.  C.  <fc  H,  R.  RR,  Co,,  55. 

2.  In  proceedings  to  acquire  lands  for  a 
railroad,  the  petition  omitted  to  state  the 
residences  of  the  persons  interested  in  • 
the  lands  proposed  to  be  taken.  Held, 
That  as  such  persons  had  appeared  by 
attorneys,  this  was  sufficient  to  give  the 
court  jurisdiction,  without  an  amend- 
ment, but  the  amendment  was  one  which 
the  court  had  power  to  make  in  its  dis- 
cretion.—J?i  re  TheR.,  H  <&  L.  RR.  Co, 
V.  Babcock  et  al. ,  69. 

8.  The  presumption  is  that  a  foreign  com- 
pany, organized  for  the  construction  of 
railroads,  is  authorized  by  its  charter  or 
the  laws  of  its  creation  to  take  and  hold 
stock  in  a  railroad  company  of  this  State, 
and  the  burden  of  proof  rests  upon  those 
who  assert  the  contrary.—  Id, 

4.  A  railroad  company  is  not  bound  to  use 
the  highest  degree  of  diligence  to  make 
its  station  platforms  safe,  convenient  or 
useful;  it  is  bound  simply  to  exercise  or- 
dinary care,  in  view  of  the  dangers 
attending  its  use,  to  make  it  reasonably 
adequate  for  the  purposes  to  which  it  is 
devoted.— La/iH  v.  The  Buff,  &  S.  W. 
RR.  Co,,  94. 

5.  Where  an  appliance,  machine  or  struc- 
ture, not  obviously  dangerous,  has  been 
in  daily  use  for  years  and  has  uniformly 
proved  adequate,  safe  and  convenient  its 
use  may  be  continued  without  imputa- 
tion of  culpable  imprudence  or  careless- 
ness.— Id. 

6.  The  fact  that  it  was  dark  and  the  plat- 
form not  plainly  visible  makes  it  incum- 
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bent  on  the  passengers  to  exercise  greater 
care.— Jd. 

7.  Chapter  583,  Laws  of  1880,  so  far  as  it 
authorizes  the  appointment  of  commis- 
sloners  whose  order  shall  be  a  substitute 
for  the  consent  of  the  city  authorities,  is 
unconstitutional.— In  re  applieation  of 
theN.  F.  District  R.  Co.,  127. 

8.  Plaintiff  was  injured  by  a  parcel  falling 
iroTsi  a  rack  above  his  seat.  Held,  That 
defendant  was  only  required  to  exercise 
reasonable  care  according  to  the  circum- 
stances of  each  case  to  prevent  accidents 
of  this  nature,  and  that  there  being  noth- 
ing extraordinary  about  the  parcel  or  its 
position  in  the  rack  to  attract  attention 
to  it  the  failure  of  the  train  hands  to  or- 
der its  removal  was  not  negligence. — 
Morris  v.  The  N.  F.  C.  A  H,  R.  RR.  Co,, 
155. 

9.  A  passenger  on  a  railroad  who  has  been 
brought  into  a  depot  by  one  of  its  owners 
is  entitled  to  a  safe  passage  out  of  it  and 
has  a  right  to  act  on  the  assumption  that 
every  necessary  precaution  has  been 
taken  to  make  it  safe,  and  a  right  to 
regard  the  platform  as  a  safe  and  proper 
place  to  stand.— -4rc/i6r  v.  The  N,  F. ,  N, 
H.&H.RR,  Co.,  181. 

*10.  It  is  negligence  for  a  railroad  company 
to  bring  without  notice  a  train  at  a  rapid 
rate  of  speed  up  to  a  station  among  in- 
coming and  outgoing  passengers,  espe- 
cially when  its  cars  are  so  constructed  as 
to  sweep  a  portion  of  the  platform  pro- 
vided for  passengers  —/(i. 

It.  A  photograph  of  the  place  of  accident, 
if  a  fair  representation  of  the  premises, 
is  admissible  as  an  aid  to  the  investiga- 
tion as  much  as  a  map  or  other  diagram. 
-Id. 

12.  Before  a  proi)erty  owner  can  be  legally 
asked  to  consent  to  the  construction  of  a 
railroad  under  the  rapid  transit  act  there 
must  be  placed  before  him  the  necessary 
materials  which  the  statute  prescribes; 
and  where  such  necessary  materials  do 
not  exist  at  the  time  such  consent  is 
asked  there  is  no  legal  application  for 
consent  and  no  refusal  and  the  court  is 
entirely  without  jurisdiction  of  proceed- 
ings under  said  act.— Jn  re  petition  of  the 
K  F.  Cable  Co.,  214. 

18.  Chapter  268,  Laws  of  1886,  repealing 
the  charter  of  the  Broadway  Surface  RR. 
Co.  and  dissolving  the  corporation,  and 
Chap.  810  of  the  same  year,  are  constitu- 
tional and  valid.— TTie  People  v.  O'Brien 
etal,dQ6. 

14.  The  railroad  proper  and  its  franchise 
were  not  destroyed  by  Chap.  268,  but 
passed  as  a  legal  estate  charged  with  the 
mortgages  and  other  legal  burdens  to  the 


directon  of  the  company  as  trusteeB  for 
the  creditors  and  stockholders;  and  sach 
trust  was  transferred  to  the  receiver 
under  Chap  810.— Jd. 

15.  A  franchise  which  is  not  simply  the 
bounty  of  the  State,  but  is  alsod^>endent 
on  contracts  with  property  owners  and 
cities,  IB  perpetual.— Id. 

16.  Chapter  271,  Laws  of  1886,  providing 
for  the  sale  of  the  consents  of  the  prop- 
erty owners  and  the  city  and  §g  5,  etc.,  of 
Chap.  310  of  same  year,  in  relation  to 
evidence  of  claims,  are  unconstitutional. 
— Jd. 

17.  Plaintiff,  who  was  an  employee  of  de- 
fendant, was  injured  by  the  breaking  of  a 
stake  on  a  car  of  lumber  while  in  transit. 
The  car  was  furnished  by  defendant  with- 
out stakes,  which  were  put  in  by  the 
shipper.  There  were  no  rules  as  to  in- 
spection of  such  cars,  but  the  station 
agent  superintended  the  loading  of  the 
car.  Hetdy  That  it  was  the  duty  of  de- 
fendant to  fit  and  prepare  the  car  for  the 
use  to  which  it  was  put,  and  it  was  liable 
for  an  omission  of  that  duty  and  for  the 
negligence  of  the  shipper. —.Bti«W)yv.  The 
N.  F.,  L.  E.&W.R:R.  Co,,  898. 

18.  A  railroad  corporation  is  not  dissolved 
by  a  mere  failure  to  build  its  road  within 
the  time  prescribed  by  its  charter;  a  ju- 
dicial proceeding  and  judgment  are  nec- 
essary.—Day  e<  al  V.  The  O.  &  L.  C.  RR. 
Co.,  466. 

19.  Where  the  charters  of  both  companies 
give  them  the  power  to  contract  and 
make  leases,  a  lease  of  one  road  to  the 
other  is  valid,  although  one  may  be  a 
foreign  corporation. — Id. 

20.  Under  the  circumstances  of  the  case, 
Held,  That  the  earnings  of  the  road  could 
be  applied  by  its  directors  as  in  their  dis- 
cretion they  might  deem  best  for  the 
company,  and  that  the  holders  of  its  net 
income  mortgage  bonds  were  not  entitled 
to  priority  of  payment  over  charges  for 
the  leased  road.— Jd. 

21.  Plaintiff  was  a  brakeman  in  defendant's 
employ,  and  was  knocked  from  a  car  by 
a  collision  with  the  engine,  and  pushed 
before  the  car  until  he  was  run  over.  It 
was  proved  that  the  accident  could  not 
have  happened  if  the  brake  had  been  in 
good  order  and  well  set.  Held,  That  a 
nonsuit  was  error. — LUly  v.  TheN.  F.  C. 
&HR.RR.  Co..  485. 

22.  Defendant's  railroad  ran  through  a 
rocky  cut.  one  side  of  which  bounded 
plaintiff's  pasture  lot.  Defendant  never 
erected  a  fence  along  the  cut.  Plaintiff^s 
horse,  being  in  said  lot,  fell  into  the  cut 
and  was  lolled.  Held,  That  defendant 
was  liable,  having  neglected  the  statatoiy 


INDEX. 


623 


duty  to  maintain  a  fence,  prescribed  by 
S  8,  Chap.  282,  Laws  of  1854  —Graham 
V.  TheD.&H.  C.  Co,  526 

28.  The  action  was  in  form  for  negligence 
Held,  That  the  action  could  oe  main- 
tained in  this  form.— Jd. 

24.  Where  the  authority  given  by  the  stat- 
ute to  appropriate  lands  for  a  public  use 
is  limited  by  the  statute  giving  the  power, 
the  estate  which  may  be  taken  cannot  be 
enlarged  without  compensation  to  the 
owner.— Ifiner  v.  The  N.  Y.  C.  &  H.  R, 
JIR,  Co.,  SSI, 

25.  But  when  such  statute  does  not  in  terms 
so  limit  the  use  as  to  terminate  it  with 
the  term  of  corporate  existence,  the  use 
in  the  contemplation  of  the  statute  is  not 
necessarily  dependent  on  the  corporate 
existence  as  declared  by  the  statute,  and 
when  the  act  defined  the  use  for  which 
Bucli  lands  should  be  taken  as  an  appro- 
priation *'for  the  use  and  accommoda- 
tion of  such  railroad  or  its  appendages," 
this  use,  the  public  use  to  which  it  must 
be  devoted,  seems  to  be  the  only  qualifi- 
cation to  the  easement,  and  the  tmie  of 
the  continuance,  so  long  as  it  is  so  used, 
is  not  limited.  — Id. 

26.  Commissioners  of  highways  have  no  le- 
gal capacity  as  such  to  maintain  an  action 
to  restrain  a  railroad  from  changing  its 
terminus.— Afoore  et  al.  v.  The  Brooklyn 
CityRR.  Co.,  576. 

26.  The  threatened  violation  of  a  mere 
naked,  legal  right  unaccompanied  by 
special  circumstances,  is  not  a  ground 
for  injunction  when  legal  remedies  are 
adequate  to  redress  any  resulting  injury. 

See  Eminent  Domain;  Mortgage,  5.  6;  Neg- 
LiGENCE,  21;  Taxes,  2;  Town  Bonds 


RECEIVERS. 

1.  A  receiver  may  be  required  to  account 
on  the  application  of  a  creditor  of  the  es 
tate,  even  though  the  original  action  in 
which  he  was  appointed  has  been  com- 
promised by  the  parties  thereto.— O/iaitdc 
V.  Chaude,  126. 

2.  Prior  to  its  dissolution  the  corporation 
obtained  a  writ  of  error  to  review  a  judg- 
ment recovered  a^inst  it  in  Tennessee, 
^ve  a  bond  and  assigned  certain  property 
in  this  State  to  secure  the  siureties.  On 
learning  this  the  receiver  in  the  action 
to  dissolve  intervened  in  the  heading  of 
the  writ  of  error  in  the  U.  8.  Supreme 
Court  and  procured  a  reversal.  He  was 
not  made  a  party,  however.  Held,  That 
the  funds  in  his  hands  were  not  liable 
for  a  judgment  subsec^uently  rendered 
by  default  in  Tennessee  m  said  case;  that 


he  did  not  make  himself  liable  for  the  fi- 
nal result  of  the  litigation.— 7%e  People 
V.  The  Knickerbocker  Ins,  Co.,  179. 

8.  The  fact  that  a  corporation  which  is  dis- 
solved was  owing  aebts  for  labor  creates 
no  equity  for  their  payment  in  prefer- 
ence to  the  bondholders  where  the  pro- 
ceedings to  dissolve  were  had  before  the 
passage  of  the  act  of  1986.— Raht  v.  At- 
trilletal.,2m. 

4.  The  fact  that  the  workmen  had  become 
riotous  and  threatened  to  burn  the  prop- 
erty will  not  render  the  debt  incurred  by 
the  receiver  for  their  payment  a  neces- 
sary expenditure  incurred  in  the  care  or 
preservation  of  the  property  in  the  ab- 
sence of  proof  that  attempts  were  made 
to  secure  the  intervention  of  the  public 
authorities  to  suppress  the  riot.--J<x. 

See  Assignment  fob  Creditors,  8 ;  Cor- 
porations, 4;  Parties. 

RECORD. 

1.  One  who  claims  rights  as  a  subsequent 
purchaser  under  the  recording  act  must 
plead  and  prove  not  only  that  he  was  a 
purchaser  of  record,  but  that  he  was  a 
purchaser  in  good  faith  and  for  a  valu- 
able consideration. — Seymour  v.  McKins- 
tryetal.,9S7. 

REFERENCE. 

1.  In  an  action  for  goods  sold  and  money 
loaned,  etc.,  the  answer,  besides  a  gen- 
eral denial,  set  up  a  copartnership  be- 
tween the  parties  and  alleged  that  the 
indebtedness,  if  any,  was  mcurred  bv 
said  partnership  and  not  otherwise.  Held, 
That  this  being  the  true  issue,  a  reference 
could  not  be  had. — Cuming  v.  Whiting,  9. 

2.  The  piovisions  of  Rule  30  in  respect  to 
the  filing  of  the  report  of  a  referee,  giv- 
ing notice  thereof  and  filing  exceptions 
thereto,  has  no  application  to  a  reference 
ordered  by  the  court  for  the  purpose  of 
enabling  it  to  determine  questions  in- 
volved in  a  motion  pending  before  it. 
So  held.  Where,  upoi)  a  motion  to  open  a 
default,  the  affidavits  being  contradictory 
as  to  when  the  complaint  was  served,  a 
reference  was  ordered  to  take  proofs, 
and  upon  the  coming  in  of  the  report  the 
same  was  confirmed  and  an  order  made 
allowing  defendant  to  answer  upon 
terms. — Martin  v.  Hodges  et  al,,  47. 

8.  In  such  case,  the  hearing  upon  the  ref- 
eree's report  was  but  a  continuation  of 
the  original  motion,  and  the  court  had  no 
power  to  allow  costs  as  for  two  motions. 
—Id. 

4.  Where  an  accounting  is  a  necessary  part 
of  the  relief  sought  and  the  true  condition 
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of  the  accounts  1»etween  the  parties  is 
the  main  issue  presented,  a  reference  is 
proper,  although  rights  under  the  con- 
tract out  of  which  they  arose  may  be 
also  inTolved.— Gewe^  v.  The  D.  &  H.  C. 
Co,,  W. 

6.  Where  the  whole  issue  is  of  fact  and  is 
tried  by  a  referee,  judgment  may  be  en- 
tered upon  filing  his  report  with  the  clerk 
of  the  court,  without  service  of  a  copy 
upon  the  attorney  for  the  opposite  party. 
Crook  et  cU.  v.  Crook,  367. 

6.  ^he  court  has  no  power  to  extend  the 
time  to  appeal,  when  properly  limited  by 
service  of  judgment  and  notice  of  entry, 
and  such  time  has  expired. — Id. 

7.  A  party  to  a  reference  who  is  aware  of 
irregularities  in  the  conduct  thereof, 
before  the  making  of  the  report,  e.  g,,  in 
the  receipt  of  testimony  and  hearing  of 
argument  in  the  absence  of  and  without 
notice  to  such  party,  and  who,  notwith- 
standing such  knowledge,  fails  to  object 
to  such  irregularities  till  the  making  and 
filing  of  an  adverse  report,  will  be  deemed 
to  have  waived  such  irregularities.— 3/c- 
Allister  v.  Case  et  ah,  501. 

8.  It  sufficiently  appearing  herein  from  the 
pleadings  and  tne  bill  of  particulars  that 
the  examination  of  a  long  account  would 
be  directly  involved  in  the  trial,  and  it 
also  appearing  from  the  record  that  no 
difficult  questions  of  law  were  presented. 
Held,  A  proper  case  for  a  reference  of  the 
whole  issues,  including  those  made  by 
the  counterclaims. — R^nwn  v.  The  N, 
F.,  L.  E,  &  W.  RE.  Co.,  527. 

See  Decedeitts'  Estates;  Diyorce,  1. 


RELIGIOUS  CORPORATIONS. 

1.  An  absolute  deed  of  land  to  a  religious 
corporation  without  conditions  or  re- 
strictions creates  no  trust  beyond  the 
general  duty  which  requires  such  cor- 
poration to  use  its  property  for  the  pur 
poses  contemplated  in  its  creation;  the 
corporation  acquires  an  absolute  fee 
which  it  can  transmit  to  a  vendee  with 
the  judicial  consent,  and  when  that  oc 
curs  the  proceeds  take  the  place  of  the 
land. — In  re  The  First  Prealryterian  Soc  , 
106. 

2.  The  registry  only  becomes  of  importance 
when  it  excludes  a  lawful  voter  or  ad- 
mits an  unlawful  one.— Id. 

REMOVAL. 

1.  The  want  of  skill  for  which  an  officer 
must  be  responsible  under  the  general 
rules  governing  the  fire  dept.  of  N.  Y. 
City  is  that  from  which  unnecessary  loss 
of  life  or  property  actually  results.— 77i€ 


People   ex  rel.    McCabe  v.  Fire  Camrs,, 

89. 

2.  An  inspector  of  kerosene  oil  is  a  member 
of  the  nre  department  and  cannot  be  re- 
moved without  a  hearing  and  conviction. 
— Jlie  People  ex  rel,  McLoughlin  v.  Fire 
Comra.y  184.  _ 

3  In  an  action  for  salary  where  due  mail- 
ing of  a  notice  of  removal  is  shown,  but 
plaintiff  testifies  that  such  notice  never 
reached  him,  an  issue  is  presented  for 
the  jury,  and  it  is  error  to  direct  a  ver- 
dict for  plaintiff  —McCoy  v.  The  Mayor, 
etc.,  of  N,  F.,  286. 

4.  In  the  absence  of  a  statute  eroressly 
conferring  it,  the  commissioners  of  excise 
of  N.  Y.  have  no  power  to  suspend  their 
employees  so  as  to  deprive  them  of  their 
iy.— Gregory  v.  The  Mayor,  etc.,  of  N. 
^..800. 

See  Police;  Schools, 
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RES  ADJUDICATA, 
See  Bar;  Charter  Pa^ty,  3. 

REPLEVIN. 

1.  After  plaintiff  had  testified  from  recol- 
lection to  alleged  false  representations 
made  to  him  bv  defendant's  agent  and 
which  induced  him  to  make  the  sale  in 
question,  he  was  allowed  to  introduce  a 
memorandum  made  at  the  time  of  the 
conversation,  which  contained  the  items 
of  the  goods  sold  and  also  a  statement  of 
the  alleged  representations.  Held,  Error; 
that  the  memorandum  was  unsworn  evi. 
dence  and  introduced  only  to  fortify  the 
credibility  of  the  witness. — Hurd  et  al.  v. 
Burch  et  al,  418. 

2.  In  an  action  of  claim  and  delivery  the 
referee  muFt  find  the  value  of  the  prop- 
erty at  the  time  of  trial. — Id. 

8.  Where  the  complaint  merely  alleged 
that  plaintiff  was  lawfully  possessed  of 
the  goods,  etc. .  and  the  answer  contained 
a  general  denial  and  averred  a  seizure  of 
the  goods  under  an  attachment  as  the 
property  of  another  and  that  any  pre- 
tended transfer  to  plaintiff  was  made  in 
fraud  of  creditors.  Held,  That  as  plain- 
tiff omitted  to  set  forth  his  title  or  right 
of  possession  as  mortgagee,  defendant 
was  not  required  to  allege  in  his  answer 
the  facts  relied  upon  as  showing  that  the 
mortgage  was  fraudulent.  That  the  gen- 
eral  aenial  put  in  issue  the  title  or  right 
of  possession,  and  defendant  had  a  right 
to  show  any  facts  that  would  sustain  the 
answer. — Avery  v.  Mead,  549. 

See  Conversion,  5;  Factors,  2. 
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RESCISSION. 
See  Gift,  1,  2;  Sale,  2. 

RESTITUTION. 

1.  Where  a  party  or  his  attorney,  through 
aid  of  the  court,  have  come  into  posses- 
sion  of  pro^rty  or  money  during  a  liti- 
gation which  subsequent  proceedings 
show  was  wrongfully  acquired  or  un- 
justly retained,  they  may  be  compelled  to 
restore  it  by  order  and  attachment,  even 
though  it  was  received  by  the  attorney 
849  cosi»»—For8tman  v.  Schulting,  533. 

REVIVOR. 

1.  Under  §  757  of  the  Code,  as  it  now  stands, 
an  action  may  be  revived  on  motion  of 
the  representative  of  a  sole  deceased  de- 
fendant where  the  cause  of  action  sur- 
vives.—-Pier«on  V.  Morgan,  13. 

2.  The  only  modes  in  which  the  court  can 
give  a  party  the  benefit  of  g  755,  Code, 
as  to  non-abatement  of  certain  actions, 
are  those  provided  by  the  succeeding  sec- 
tions.—iyon  V.  Park  et  al,  480. 

3.  When  one  of  two  defendants  dies,  the 
action  cannot  be  continued  against  his 
representatives  under  the  provisions  of  § 

757,  Code.— /d. 

4.  The  provisions  of  the  last  sentence  of  § 

758,  Code,  as  to  severance  of  action  on 
joint  and  several  liability,  in  case  of  death 
of  one  of  several  parties,  are  discretion- 
ary, and  not  to  be  applied  in  case  of  great 
laches. — Id. 

RIPARIAN  OWNERS. 

1.  In  an  action  for  diversion  of  water  it  was 
claimed  that  there  was  no  injury  as  there 
was  always  water  in  the  stream  by  plain- 
tiflTs  lot  for  domestic  purposes.  The  evi- 
dence showed  that  there  were  times 
when  none  flowed  past  plaintiff's  lot  and 
that  it  was  not  retumea  in  time  to  reach 
that  part  which  it  would  otherwise 
touch  Held,  That  the  evidence  raised 
an  issue  for  the  jury.  —The  N.  F,  Rubber 
Co.  V.  Rothery  etcu,,  441. 

2.  Mere  silence  of  one  owner  to  object  to  an 
erection  by  the  other  raises  no  presump- 
tion of  a  grant  or  license,  and  in  the  ab- 
sence of  a  duty  to  speak  will  not  consti- 
tute an  estoppel.— Id. 

ROBBERY. 

1.  Where  the  complainant  at  first  identifies 
another  person  as  the  one  who  robbed 
him,  but  on  discovering  his  error  cor- 
rects it  and  explains  the  reason  therefor, 
and  adheres  to  the  subsequent  identifica- 
tion of  defendant  as  the  robber,  the  relia- 


bility of  his  evidence  is  for  the  jury  to 
determine  whether  it  is  contradicted  or 
not— The  People  v.  Foley,  217. 

2.  When  the  property  is  taken  by  force  the 
degree  of  force  is  not  material. — Id. 

SALE. 

1.  Defendants  signed  a  contract  which 
stated  that  they  **  had  sold  "  to  R  &  Co. 
1,000  tons  of  superphosphates  at  a  speci- 
fied rate,  the  goods  to  oe  sampled  and 
analyzed  by  certain  persons  named.  R. 
&  Co.  gave  an  order  for  the  goods  to  D. , 
which  defendants  accepted  and  took 
notes  of  R.  &  Co.,  who  shortly  after 
failed.  Held,  That  the  title  to  the  goods 
did  not  pass,  as  they  were  to  be  analyzed 
before  aeli very  and  were  not  identified; 
that  the  subsequent  acts  of  the  parties  did 
not  make  it  an  executed  contract  and 
that  defendants  were  not  estopped  from 
denying  a  right  to  a  delivery  of  goods  of 
the  same  quality. — Anderson  v.  Reed  et 
ah,  137. 

2.  Where  one  has  an  option  to  return  goods, 
if  found  unsalable,  and  rescind  the  sale, 
this  option  must  be  exercised  within  a 
reasonable  time;  but  where  there  is  de- 
lay and  also  circumstances  which  go  to 
explain  the  delay  the  question  of  whether 
the  return  was,  in  the  light  of  the  cir- 
cumstances, made  within  a  reasonable 
time  is  one  of  fact. —OrandaW  v.  Haskina, 
166. 

3  A  contract  of  sale  which  specifics  no 
time  for  delivery  is  in  legal  effect  an  en- 
gagement  to  deliver  within  a  reasonable 
time;  and  a  complaint  in  an  action  on 
such  contract  by  the  seller  which  fails  to 
allege  a  tender  within  a  reasonable  time  is 
defective. — Pope  et  al.  v.  T?ie  Terre 
Haute  Car  <fc  Mfg,  Co.,  185. 

4.  Such  defect  is  not  waived  because  the 
objection  is  not  taken  by  demurrer  or 
answer. — Id. 

5.  Plaintiff  purchased  certain  goods  at  auc- 
tion which  were  to  be  delivered  on  pay- 
ment on  or  before  May  1.  The  bill  of 
items  was  wrong  and  plaintiff  offered  to 
pay  the  correct  amount,  but  was  put  off 
till  May  2,  when  the  matter  was  settled, 
payment  made  and  the  money  turned  over 
to  defendant,  the  owner.  Held,  That  de- 
fendant was  bound  to  deliver  the  goods 
or  put  them  where  plaintiff  could  get 
them.— Gray  v.  Walton,  819. 

6.  In  an  action  for  refusal  to  deliver  such 
goods  the  measure  of  damage  is  the  value 
of  the  goods  on  the  day  the  delivery 
should  be  made;  the  price  thev  brought 
on  the  sale  may  be  considered,  but  is  not 
strong  evidence  of  the  value,  nor  is  the 
recovery  limited  to  the  purchase  price.— 
Id. 
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7.  Where  the  Yendee  serres  notice  on  the 
vendor  that  he  will  not  receive  or  pay  for 
the  goods  the  vendor  may  immediately 
sue  for  breach  of  the  contract  without 
tendering  performance  or  waiting  for 
expiration  of  the  time  fixed  by  the  con- 
tract.—WtwdmuZZer  et  aL  V.  Pope  etal., 
490. 

See  Contract,  11;  Evidbncb,  11;  Taxb8,4. 
5,  7-9. 

SCHOOLS. 

1.  A  school  district  cannot  be  compelled  to 
pay  costs  awarded  against  the  trustees  in 
an  action  which  they  defended  without 
instruction  of  a  district  meeting,  and 
where  they  made  no  application  to  the 
district  to  audit  the  clami  or  costs  such 
judgment  binds  the  trustees  individuaUy 
and  is  not  a  charge  on  the  district.— TTus 
People  ex  rel.  Wallace  v.  Abbott  et  al,, 
276. 

2.  Where  power  is  conferred  by  statute 
upon  a  -^lage  school  board  to  contract 
with,  license  and  employ  teachers,  **  and 
at  their  pleasure  remove  them.*'  the 
power  of  removal  is  discretionary  and  no 
cause  need  be  assigned  therefor. — Duna- 
van  V.  l%e  Board  of  Education,  567. 

SERVICE. 

1.  A  substantial  compliance  with  the  re- 
quirements of  the  Code  is  all  that  is  nec- 
essary to  give  validity  to  a  proceeding 
under  §  4i0.— Brooke  et  al,  v.  Saylor  et 
al.,  2. 

2.  An  order  of  publication  named  the  de- 
fendants to  be  served  and  gave  their 
place  of  residence  in  Pennsylvania.  It 
directed  that  if  the  service  was  by  publi- 
cation copies  should  be  deposited  and  ad- 
dressed '  *  to  at "  the  place  aforesaid. 
Held,  That  there  was  a  substantial  com- 
pliance with  g  440,  and  that  the  order  was 
valid. — Id. 


SERVICES. 

1.  In  a  proceeding  to  recover  the  value  of 
services  in  nursing  and  caring  for  a  tes- 
tator on  an  agreement  that  plaintiff 
should  be  reasonably  paid  therefor  evi- 
dence as  to  the  scale  of  prices  fixed  by 
the  nurses  of  the  New  York  Hospital  is 
irrelevant  and  inadmissible  to  support 
plaintiff's  claim.— De  Witt  v.  De  Witt, 
262. 

2.  In  such  a  case  interest  on  the  amount 
found  to  be  due  cannot  be  allowed. — Id. 

8.  In  an  action  to  recover  for  services  per- 
formed for  a  corporation  it  is  competent 
for  plaintiff  to  prove  a  conversation  with 
one  of  defendant's  directors  and  execu- 


tive committee  in  which  plaintiff  was 
notified  of  his  appointment  and  an  agree- 
ment made  that  he  should  commence 
and  continue  in  the  discharge  of  his  du- 
ties, especially  when  it  appears  that  the 
directors  knew  of  his  services. —^am^s 
Y.  The  8.,  P,  iSb  O.  RB.  Co.,  410. 

4.  An  employee  who  has  been  discharged 
without  fault  on  his  part  hut  is  ready  at 
all  times  to  perform  on  his  part,  is  not 
bound  to  accept  employment  of  a  kind 
different  from  that  he  had  undertaken. — 
Fucha  V.  Koemer,  584. 

See  Fraud,  15. 

SHERIFFS. 
See  Conversion,  2. 

SHIPS  AND  SEAMEN. 

1.  A  vessel  was  owned  by  Y.  and  M. ;  by  an 
arrangement  between  them  Y.  was  to 
aELil  her  as  master  on  shares;  M.  to  have 
nothing  to  do  with  manning  her,  hiring 
the  eeamen  or  paying  the  expenses,  but 
to  have  half  the  balance  of  the  receipts 
after  paying  expenses.  Held,  That  the 
arrangement  was  not  a  demise  of  the  ves- 
sel, and  that  both  owners  were  liable  for 
damages  to  one  of  thp  crew  caused  by  a 
failure  of  the  captain  to  procure  proper 
treatment.— /ScarJTv.  Metcalfet  al.,  812. 

See  NEOLiOflNCE,  14. 

SHOPKEEPERS. 
See  Bailment. 


SLANDER. 

1  In  an  action  of  slander  in  charging  plain- 
tiff with  having  committed  abortion  upon 
defendant's  daughter,  it  is  competent  for 
defendant  to  show,  in  mitigation  of  dam- 
ages and  to  disprove  malice,  that  before 
the  speaking  of  the  words  alleged  he  had 
been   informed    by   his    daughter  that 

Elaintiff  had  committed  abortion  upon 
er,  and  he  believed  it  to  be  true. — Calk- 
ins V.  CoJbum,  810. 

2.  In  an  action  for  slander  evidence  as  to 
plaintiff's  bad  character  must  be  confined 
to  the  time  before  the  uttering  of  the 
slanderous  words,  and  it  is  error  to  allow 
a  witness  to  answer  generally  as  to  plain- 
tiifs  character.  But  where  the  plaintiff 
afterward  testifies  as  a  witness  in  his  own 
behalf  his  credibility  and  general  char- 
acter becomes  a  proper  subject  of  inquiry 
down  to  the  time  of  trial,  and  cures  the 
error  committed.— Jd. 

8.  In  such  an  action,  a  witness  testifying 
to  plaintiff's  good  character  may  be  asked, 
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upon  cross-examination,  whether  he  had 
heard  of  plaintiff^s  being  intimate  with 
other  men's  wives,  as  tending  to  show 
that  his  reputation  was  not  good, — Id. 

4.  In  an  action  to  recover  damages  for  false 
representations  made  by  defendant  con- 
cerning plaintiff  where  the  complaint 
charges  that  such  representations  were 
made  to  an  association  and  plaintiff  was 
thereby  prevented  from  obtaining  em- 
ployment defendant  ia  entitled  to  a  bill 
of  particulars,  stating  the  time  and  place 
ana  the  persons  to  whom  the  representa- 
tions were  made  and  the  persons  who 
were  thereby  induced  to  refuse  employ- 
ment to  plaintiff. — OoUUmith  v.  (±latz, 
453. 

SPECIFIC  PERFORMANCE. 

1.  To  entitle  a  vendee  to  be  relieved  from 
a  contract  for  the  purchase  of  land  he  is 
bound  to  show  that  the  title  was  not  such 
as  he  was  bound  to  accept.— Jlfoaer  v. 
Cochrane,  118. 

d.  The  question  as  to  whether  a  title. is 
marketable  is  for  the  court  to  determine; 
the  opinion  of  conveyancers  is  immate- 
rial.—/d. 

3.  In  an  action  by  the  vendee  to  recover 
money  paid  on  the  contract  the  vendor 
may  plead  proper  facts  and  pray  specific 
peiformance  as  a  counterclaim,  and  on 
proving  it  is  entitled  to  the  affirmative 
judgment  demanded. — Id. 

4.  Under  Chap.  840,  Laws  of  1861,  the  city 
of  Brooklyn  acquired  a  fee  in  the  lands 
taken  thereunder  impressed  with  a  trust 
to  hold  them  for  park  purposes,  of  which 
it  could  be  relieved  by  the  legislature. — 
The  City  of  Brooklyn  v.  Copeland,  325. 

5.  After  such  relief  a  contract  to  sell  the 
land  and  give  a  full  covenant  deed  except 
as  to  liens  and  debts  imposed  by  legisla- 
tive action  is  one  within  the  power  of  the 
city  to  make.— /d. 

6.  Where  in  an  action  to  compel  the  pur- 
chaser to  complete,  the  complaint  alleges 
ownership  in  fee  under  the  act  of  1861, 
and  the  answer  admitted  the  allegations 
and  simply  denied  that  the  statute  was 
competent  to  vest  the  city  with  the  own- 
ership in  fee,  Held,  That  the  constitu- 
tional question  affecting  the  validity  of 
the  act  could  not  be  questioned  in  this 
court.— /d. 

7.  A  marketable  title  is  one  free  from  ju- 
dicial doubt  or  uncertainty  as  to  matters 
of  fact,  and  upon  which  possession  may 
be  acquired  and  retained  without  litiga- 
tion or  judicial  decision.  If  a  reasonable 
doubt  exists  in  reference  to  any  facts 
upon  which  the  title  depends,  or  such  a 
doubt  existed  that  the  court  would  not 


be  warranted  in  instructing  a  jury  that 
the  fact  existed,  or  where  the  title  de- 
pends upon  a  matter  of  fact  not  capable 
of  satisfactory  proof,  a  title  is  not  mar- 
ketable.— Vought  et  al.  v.  WillvamSt  568. 

8.  A  contract  to  give  a  first-class  title  means 
a  clean  record  title,  or  at  least  one  not 
depending  upon  presumptions  that  may 
be  overcome,  or  facts  that  are  uncertain. 
—Id. 

9.  Where,  therefore,  plaintiff's  title  de- 
pended in  part  upon  the  death,  unmar- 
ried and  without  Issue,  of  a  young  man 
who  had  been  absent  from  home  for  a 
period  of  about  twenty-five  years,  un- 
neaid  from  and  believed  to  be  dead,  but 
whose  interest  in  the  property  his  mother 
and  only  brother  assumed  to  convey  to 

^  plaintiff,  specific   performance  was  re- 
•  fu8ed.-/d. 

STATE. 
See  Canaus. 


STAY. 

1 .  In  an  action  by  an  infant,  the  guardian  not 
having  given  security  for  costs,  an  order 
was  made  requiring  security  or  a  deposit 
and  staying  all  proceedings  except  to  re- 
view the  order.  Plaintiff  procured  an 
order  granting  leave  t«  prosecute  as  a 
poor  person.  Held,  That  the  stay  did 
not  deprive  the  court  of  jurisdiction  to 
grant  the  second  order,  and  the  latter 
was  an  answer  to  a  motion  to  dismiss  for 
failure  to  comply  with  the  order  requir- 
ing security. — Shearman  v.  Pope,  1. 

See  Appeal,  11. 

STATUTE  OF  FRAUDS. 
See  Fraud,  6, 11, 15. 

STOCKHOLDERS. 
See  COBPOBATIOJJS,  1,  2,  7-11. 

SUBSCRIPTION. 

1  Where  one  signed  a  subscription  paper 
to  pay  off  a  debt  upon  a  church,  which 
paper  was  on  the  express  condition  that 
the  whole  should  be  paid  or  subscribed 
within  a  year,  Held^  That  in  the  absence 
of  any  evidence  of  estoppel  the  subscrip- 
tions made  must  be  valid  in  law. — The 
Presbyterian  Ch,  v.  Cooper  et  al,  154. 

2.  Subscriptions  by  the  "  Ladies*  Associa- 
tion," the  **  Young  Men  of  the  Church  " 
and  the  "Sunday  school,"  none  of  the 
three  bodies  being  incorporated,  are  in- 
valid and  cannot  be  enforced. — Id. 

3.  Part  payment  by  the  intestate  of  his  sub- 
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scription  in  his  lifetime  held  to  be  of  no 
force,  in  the  absence  of  any  eyidence 
that  the  part  payment  had  any  effect 
upon  the  action  of  the  church. — Id, 

SUPERVISORS. 

1.  Where  a  bill  presented  to  the  board  of 
supervisors  for  audit  and  allowance  is  de- 
fective and  insufficient  in  not  being  made 
out  in  conformity  with  the  statutory  re- 
quirements, the  board  may  be  compelled 
by  mandamus  to  permit  and  allow  the 
claimant  to  amend  and  correct  his  bill 
accordingly.— 27i€  People  ex  rel.  Mason 
V.  Supra,  of  Wayne  Co.,  31. 

2  Oflacers  are  required  by  Chap.  841,  Laws 
of  1864,  to  make  a  report  to  the  supervis- 
ors of  moneys  received  by  them  in  which 
the  county  is  interested  and  this  report  if 
a  condition  of  any  payment  by  the  super- 
visors for  services. — The  People  ex  rel. 
Calkins  v.  Suprs.  Oreene  Co.,  337. 

8.  The  supervisors  had  knowledge  that  a 
police  justice  had  received  such  moneys 
and  that  they  were  not  included  in  his  re- 
port presented  Heldf  That  whether  the 
police  justice  had  made  a  proper  disposi- 
tion of  these  moneys  or  not,  inasmuch  as 
he  had  withheld  them  from  his  report,  the 
supervisors  were  entitled  to  refuse  pay- 
ment of  his  account  and  that  he  was  not 
entitled  to  a  j>eremptory  mandamus. — 
Id, 

See  Bounties. 

SURETYSHIP. 

1.  To  secure  the  sureties  on  his  bond  an  ad- 
ministrator assigned  to  them  his  inter- 
est in  the  estate,  and  afterward  mortgaged 
said  interest  to  another  person.  He  failed 
to  file  an  inventory,  drew  out  the  funds 
and  could  not  be  found.  One  of  the 
sureties  then  commenced  proceedings  to 
be  discharged  and  to  compel  the  filing  of 
the  inventory.  The  administrator  dis- 
obeyed the  order  of  the  court  and  was 
attached,  but  afterward  accounted,  and 
was  discharged.  Held,  That  the  expen- 
diture incurred  by  the  surety  in  said  pro- 
ceedings was  not  created  by  the  surety- 
ship nor  within  the  terms  of  the  assign- 
ment.—BoyZe  V.  Boyle  et  al.,  14. 

2.  The  sureties  upon  a  bond  given  by  an 
auctioneer  in  the  city  of  New  York,  under 
the  provisioi^  of  §  123  of  the  Consolida- 
tion Act,  on  applying  to  the  mavor  for  a 
license,  are  not  liable  for  breach  of  con- 
tract with,  or  of  duty  toward  persons 
consigning  goods  for  sale  on  the  part  of 
the  auctioneer ;  and  an  action  can  be 
maintained  upon  such  bond  only  by  those 
who  have  been  defrauded  by  false  or 
fraudulent  representations  m  the  sale  of 
goods  by  such  auctioneer.— Fiadcro  v. 
Stacom  et  al ,  390. 


8.  The  sureties  on  a  surrogate's  bond  are 
not  liable  for  moneys  deposited  by  him 
in  good  faith  with  a  banker  who  is  in 
gooid  credit  and  standing  at  the  time,  but 
who  is  afterward  found  to  be  insolvent. 
— The  People  ex  rel.  Nash  v.  Faulkner, 
491. 

See  Chimin A.L  Law,  5;  Nbqotiablb  Paper, 
14,  15. 

SURROGATES. 

See  ExECCTTORs,  5,  7;  Guardians,  5;  Sure- 
TYsmp,  8. 

TAXES. 

1.  The  collateral  inheritance  tax  law  applies 
to  property  within  this  State  of  a  non- 
resident decedent. — In  re  taxation  estate 
ofEnston,  10. 

2.  The  neglect  or  omission  of  a  railroad 
company  to  make  and  deliver  to  the  as- 
sessors, on  or  before  July  1st  of  each  year, 
a  statement  showing  the  real  estate  owned 
by  it  in  the  town,  and  its  cost,  as  required 
by  the  provisions  of  the  Revised  Statutes, 
does  not  deprive  it  of  the  right  to  a  hear- 
ing on  grievance  day  and  a  correction  of 
the  roll,  if  just  and  proper;  and  if  said 
statement  is  then  presented,  that  is  suffi- 
cient to  entitle  it  to  a  hearing.— T/i^  Peo- 
pie  ex  rel.  The  West  Shore  RR,  Co.  v. 
Putnam  et  cU. ,  12. 

3.  Under  the  statute  for  the  review  of  as- 
sessments by  certiorari,  the  writ  is  prop- 
erly directed  to  the  assessors,  even  though 
the  roll  has  been  duly  filed  in  the  ofiice  of 
the  town  clerk  before  the  writ  was 
allowed  and  served. — Id. 

4.  Plaintiffs  sold  certain  real  estate  to  one 
L.,  who  agreed  to  pay  a  certain  sum,  less 
what  he  had  to  pay  for  taxes  and  assess- 
ments. L.  paid  certain  amounts  to  re- 
deem from  sales  for  water  rates,  which 
sales  were  void.  Held,  That  plaintdfts 
by  receiving  the  balance  of  the  purchase 
price  ratified  the  payment  so  far  as  L. 
was  concerned,  and  that  defendants  could 
not  dispute  that  the  money  paid  was 
theirs  and  was  in  effect  paid  by  them. — 
Remsen  et  al.  v.  Wheeler  et  at,  83. 

6.  Until  the  money  paid  on  a  redemption 
reaches  the  hands  of  the  purchaser  at  a 
tax  sale  it  cannot  be  deemed  a  voluntary 
payment  to  him. — Id. 

6.  Gifts,  legacies  and  distributive  shares  of 
decedent's  estates  are  subject  to  the 
collateral  inheritance  tax  only  when  they 
are  of  the  value  of  $500  or  upward. — In  re 
estate  of  McCready,  188. 

7.  Lands  were  sold  in  1859  for  taxes  and  a 
deed  given  to  R.,  who  subsequently  con- 
veyed to  several  grantees,  in  quantities 
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w^hich  do  not  appear.  R.  died.  There- 
after the  sale  was  cancelled.  R.  's  admin- 
iatrator  assiflped  his  claim  to  the  moneys 
to  be  refunded  te  relators,  who  applied 
to  the  comptroller  for  said  moneys  under 
§85,  Chap.  427.  Laws  of  1865.  Held,  That 
R.'8  representatives  were  not  entitled  to 
these  moneys,  but  that  his  grantees  were 
BO  entitled. — Tfie  People  ex  reL  Ostrander 
V.  Chapirijdl^. 

8.  Chapter  287.  Laws  of  1882,  in  relation  to 
tax  deeds  in  Chautauqua  and  Cattarau^pis 
Counties,  is  not  unconstitutional.— ^'rut^ 
et  al.  V.  Barse  et  al.,  580. 

9.  It  does  not  make  the  tax  deed  conclusive 
evidence  of  a  complete  title,  but  leaves 
the  owner  full  right  to  assail  the  pro- 
ceedings in  any  jurisdictional  respect.— 
Id, 

10.  An  omission  of  the  dollar  mark  in  the 
tax  roll  and  warrant  is  not  a  jurisdictional 
defect;  neither  is  a  failure  of  the  assess- 
ors to  sign  the  roll  when  the  certificate 
is  signed.— Jd. 

11.  There  is  no  provision  of  law  requiring 
the  number  of  the  road  district  or  date  of 
the  commissioner's  warrant  to  be  stated 
in  the  assessment  roll  in  the  assessment 
of  a  highway  tax. — Id, 

13.  Where  an  estate  is  devised  and  be- 
queathed to  one  for  life  with  power  to  im- 
pair or  diminish  it  during  her  lifetime,  an 
assessment  made  under  the  collateral  in- 
heritance law  upon  the  interest  of  those 
entitled  to  what  may  remain,  cannot  be 
imposed  during  the  existence  of  the  life 
estate. — In  re  tax  on  estate  of  Cager,  541. 

18.  Testator  died  in  1886,  and  the  order  im- 
posing the  tax  was  made  in  Aug.,  1887. 
The  Act  of  1887,  which  took  effect  in 
June,  excepted  the  estate  devised  or  be- 
queathed to  an  adopted  daughter  and  re- 
pealed the  Act  of  1885.  Held,  That  the 
estate  was  not  taxable. — Id. 

TELEGRAPH. 

1.  Either  party  to  a  telegraph  message, 
whether  the  sender  or  the  receiver,  who 
sustains  damages  from  negligence  in  its 
transmission  may  maintain  an  action 
against  the  telegraph  company  for  their 
recovery.— TToZ/aAe/iZ  v.  The  W.  U,  Tel 
Co,,  425. 

TENANTS  IN  COMMON. 

1.  Where  one  tenant  in  common  of  real  es- 
tate enters  upon  such  real  estate  and  cul- 
tivates the  kmd  and  raises  a  crop  thereon 
the  crop  so  raised  belongs  to  him,  and  he 
can  maintain  an  action  for  conversion 
against  a  co-tenant  who  enters  upon  the 
limd  so  cultivated  and  carries  off  the  crop 
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2.  But  the  grass  which  grows  upon  such 
lands  is  governed  by  a  different  rule;  like 
trees  growing  thereon  it  is  in  some  respect 
the  natural  product  of  the  lands  and  is  a 
part  of  the  realty ,  and  the  mere  act  of  mow- 
mg  such  grass  is  not  sufficient,  without 
evidence  of  ouster  of  the  co-tenants, 
to  give  the  person  who  shall  cut  the  same 
title  as  against  his  co-tenants  to  the  grass 
so  cut,  and  he  cannot  maintain  an  action 
against  a  co-tenant  for  entering  upon  the 
premises  and  drawing  off  the  grass  or 
hay  so  cut.— Id, 

TITLE. 

1.  A  mortgage  given  by  B.  was  foreclosed, 
service  on  him  being  made  by  publica- 
tion, and  the  executors  of  the  mortgagee 
purchased  on  the  sale.  It  being  clamed 
that  B.  died  before  the  foreclosure,  the 
executors  again  foreclosed  by  advertise- 
ment against  the  heirs  of  B.,  satisfied  the 
mortc^ELge  out  of  part  of  the  mortgaged 
property  and  conveyed  the  balance  to 
said  heirs  through  whom  plaintiff  ob- 
tained title.  Held,  That  plaintiff's  title 
was  good.— )Se/t(/man  v.  Sonnebom,  826. 

2.  An  ante-nuptial  agreement  provided  that 
on  the  death  of  either  without  issue  the 
property  of  the  one  so  dying  should  be 
the  property  of  the  other.  The  husband 
died  intestate,  and  shortly  after  the  wife 
died  intestate,  without  issue  and  with  no 
known  heirs.  Held,  That  the  wife  be- 
came the  equitable  owner  of  the  hus- 
band's real  estate  and  her  interest  re- 
verted to  the  State,  though  not  techni- 
cally by  escheat ;  that  the  legal  title 
descended  to  the  husband's  heirs  at  his 
death  and  was  held  as  a  naked  trust  sub- 
ject to  the  right  of  the  widow  to  be  vested 
with  title  on  demand,  and  they  had  a 
right  and  standing  to  raise  the  objection 
tluit  an  act  releasing  the  rights  of  the 
State  in  the  land  did  not  vest  the  right 
of  the  wido#  in  the  grantees  from  the 
State.— ^o/in«fon  V.  Spiceret  al.,  481. 

8.  Chapter  877,  Laws  of  1885,  is  unconstitu- 
tional.—Jd. 

See  Advbrsb  Possession. 

TOWN  BONDS. 

1.  Town  bonds  were  delivered  to  defendant 
as  president  of  a  railroad,  who,  after  the 
time  to  construct  the  road  had  expired, 
sold  them  to  bona  fide  purchasers.  The 
proceedings  to  organize  the  company 
were  claimed  to  be  fraudulent  and  the 
road  was  not  built.  Held,  That  an  action 
was  maintainable  against  defendant  in 
favor  of  the  town.— FamAam  v.  Bene- 
dict, 487. 
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3.  It  is  essential  to  the  organisation  of  a 
railroad  company  that  $1,000  for  each 
mile  shall  be  subscribed  and  10  per  cent, 
paid  in  cash ;  payment  by  check  is  not 
sufficient  — Id. 

B.  The  cause  of  action  arose  immediately 
on  the  bonds  being  negotiated  and  was 
not  aflfected  by  Chap.  577.  Laws  of  1880, 
and  that  defendant  was  not  relieved 
from  liability  by  the  fact  that  he  had  ac- 
counted to  the  railroad  company  for  the 
proceeds  of  the  bonds. — Id, 

TOWNS. 

1.  In  an  action  against  a  town  to  recover 
for  injuries  sustained  by  the  fall  of  a 
wooden  bridge,  caused  by  the  breaking; 
of  a  decayed  or  rotten  cord  or  stringer,  it 
was  shown  that  the  bridge  was  in  an  un- 
safe and  dangerous  condition  and  had 
been  so  for  some  period  of  time;  but  it 
appeared  that  the  highway  commission- 
ers employed  an  expert  to  examine,  in- 
spect and  test  the  bridge,  its  cords, 
stringers  and  beams,  and  that  he  made 
such  examination  a  few  days  before  the 
accident,  in  their  presence,  and  pro- 
nounced the  bridge  safe  and  sound. 
Held,  That  as  it  was  apparent  from  the 
evidence  that  if  a  proper  examination 
had  been  made  and  the  proper  tests  ap- 
plied the  defect  would  have  oeen  discov- 
ered, the  jury  were  warranted  in  coming 
to  the  conclusion  that  the  expert  and 
commissioners  failed  in  this  particular, 
and  that  the  town  was  liable.— P/iiHipa  v. 
The  Town  of  Macedon,  881. 

See  Debds,  1,  2;  Hiqhwayb,  4, 10-18. 

TRADEMARK. 

1.  An  action  to  restrain  the  infringement 
of  a  trademark  may  be  maintained  by 
one  who  owns  or  controls  the  goods  pro- 
tected bv  such  trademark;  it  is  not  nec- 
essary that  he  be  the  manufacturer  of 
them.—Schmid  v.  Maeurer,  184. 

2.  Evidence  sufficient  to  show  an  infringe- 
ment.— Id. 

TRESPASS. 

1.  Plaintiff,  who  was  a  tenant  of  defendant, 
signed  an  instrument,  not  under  seal,  ex- 

Sressing  a  consideration  of  $1,  by  which 
efenduit  was  allowed  to  make  altera- 
tions in  the  building.  In  an  action  for 
trespass,  it  appeared  that  the  $1  was  not 
paid  or  promised,  and  defendant  claimed 
that  the  consideration  was  a  new  leasinfip 
of  the  premises,  which  was  denied.  Held, 
That  a  nonsuit  was  error;  that  the  instru- 
ment might  operate  as  a  license,  but 
could  be  explained,  varied  or  contradicted 
by  oral  evidence,  and  could  be  revoked 


before  it  was  acted  om^Fargis  v.  Wal- 
Umetal.,4n, 

2.  One  who  would  justify  under  a  license 
or  permission  must  bring  his  acts  under 
the  terms  of  the  license;  he  exceeds  them 
at  his  peril.  Courts  of  equity  will  inter- 
fere under  peculiar  circumstances  where 
a  trespass  is  a  continuing  one  and  a  mul- 
tiplicity of  suits  at  law  are  involved  in 
the  legal  remedy. ^Wheelock  v.  Noonan^ 
534. 

TRUSTEES. . 

See  CoBFOBATioirs,  6,  11 ;  Defositionb, 
8;  ExECUTOBS,  4;  Limitation,  6»  7; 
Schools,  1. 

TRUSTS. 

1.  A  parol  agreement  of  the  grantee  upon  a 
conveyance  of  land  that  he  will  horn  the 
same  for  the  benefit  of  the  grantor  and 
reconvey  upon  request  is  void  under  2  R. 
S.,  185, 1  6,  and  in  the  absence  of  fraud 
the  grantor  is  without  relief  .—£rtt5&ard 
V.  Sharp  etal.,  455. 

See  MOETOAOB,  15, 16;  Wills,  8, 19. 

UNDERTAKING. 
See  Ajirbst,  1. 

USURY. 

1.  A  promissory  note  by  its  terms  payable 
with  lawful  mterest,  made  by  A.  for  the 
accommodation  of  B.  and  by  the  latter 
indorsed  and  transferred  to  C.  for  leas 
than  its  face  is  void  and  the  defense  of 
usury  complete  to  an  action  brought  upon 
it  by  C.  umess  defeated  by  estoppel.  And 
when  inquiry  is  made  by  G.  of  A.  before 
or  at  the  time  of  purchase  of  such  a  note 
then  made,  and  A.  characterizes  the  note 
as  given  for  value,  ^ood  and  all  right,  A. 
is  estopped  as  against  C.  to  effectually 
assert  usury  as  a  defensa — Brown  v. 
Martin,  485. 

2.  There  is  no  apparent  reason  why  the 
same  rule  should  not  apply  to  representa- 
tions in  respect  to  a  note  to  be  made.  It 
is  sufficient  for  estoppel  en  pais  that  the 
representations  made  by  defendant  were 
calculated  to  mislead  plaintiff  and  did 
have  that  effect.— J<1 

VAGRANTS, 

1.  A  charge  that  a  child  was  found  improp- 
erly exposed  and  neglected  and  wander- 
ing in  a  park  without  proper  guardianship, 
and  was  found  in  company  of  a  reputed 
prostitute,  is  not  sufficient  under  §  201, 
Penal  Code.  An  allegation  that  she  was 
exposed  by  those  who  had  charge  of  her 
is  necessary.— 7%e  People  ex  rel.  Van  Ri- 
per t.  The  N.  Y.  Catholic  Protectory,  960. 
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2.  Where  the  oommitment  recites  that  the 
conviction  proceeded  on  satisfactory  evi- 
dence of  the  charge,  and  such  recital  is 
not  contradicted,  the  admission  by  de- 
murrer of  other  facts  in  the  traverse 
tending  to  show  a  wrongful  conviction 
furnishes  no  ground  for  a  discharge — Id. 

8.  Where,  however,  no  notice  was  given  to 
the  father  of  the  child  and  he  was  not 
present  at  the  examination  no  jurisdic- 
tion is  acquired  by  the  justice,  although 
the  mother  was  present  and  is  the  reui- 
tor.— Jd. 

4.  On  granting  or  affirming  an  order  of  dis- 
charge the  General  Term  has  no  authority 
to  give  costs.— /d. 

VENUE. 

1.  The  complaint  alleged  that  defendant 
was  nominated  and  confirmed  as  quar- 
antine commissioner  and  entered  on  his 
duties;  that  it  was  requisite  that  he  should 
be  a  resident  of  the  metropolitan  district, 
when  appointed  or  during  his  incum- 
bency or  both,  and  that  he  never  was 
such  resident;  also  that  his  oath  was  im- 
properly taken  and  filed.  It  demanded 
judgment  that  defendant  be  declared  to 
have  usurped  the  office,  that  the  latter 
be  declared  forfeited,  that  defendant  be 
ousted  and  that  he  pay  a  fine  of  |2.000. 
Held,  That  the  action  was  in  the  nature 
of  a  quo  warranto  and  that  the  attorney- 
general  might  lay  the  venue  in  any  coun- 
ty. That  it  was  not  an  action  to  recover 
a  fine  or  penalty. ->77ie.  Peoplt  v.  PlatU 
497. 

VILLAGES. 

1.  Actions  to  recover  damages  for  injuries 
caused  by  negligence  of  the  servants  of 
municipal  corporations  are  not  within 
the  purview  of  §  3246.— Goflre  v.  The  Vil- 
lage of  HomeUsville,  8. 

2.  A  claim  against  a  village  cannot  under 
said  section  be  presented  to  the  board  of 
trustees;  the  chief  fiscal  officer  is  the 
treasurer.— /d. 

8.  Li  pursuance  of  a  power  given  by  the 
eharter  "  to  restrain  and  prcmibit  all  run- 
ners, solicitors  or  guides  for  boats,  car- 
riages, railroads,  public  houses,  etc.," 
the  village  trustees  passed  a  by-law  or 
ordinance,  providing  '*that  all  persons 
are  prohibited  within  the  corporate 
limits  of  this  village  from  running  for 
or  soliciting  any  passengers  or  persons 
for  any  public  or  private  conveyance,  or 
for  any  tavern,  ooarding  house,  etc.," 
under  a  penalty.  Held,  That  the  by-law 
was  applicable  to  such  solicitations 
made  upon  one's  own  land  to  persons 
passing  along  the  street,  as  well  as  to 
solicitations  made  within  the   limits  of 


the  street  itself,  and  such  a  by-law  was 
reasonable  and  valid  in  law. — TTie  VUUige 
of  Niagara  Falls  v.  Salt,  48. 

4.  Where  a  change  in  the  grade  or  slope  of 
a  sidewalk  in  a  village  street  has  oeen 
made  by  the  owner  of  the  adjoining 
premises  in  rebuilding,  and  it  does  not 
appear  that  the  village  trustees,  by 
formal  corporate  action,  have  ever 
adopted  or  approved  of  such  grade  as 
changed,  the  village  cannot  claim  ex- 
emption from  liabDity  upon  the  ground 
that  plaintifTs  injuries  were  occasioned 
bv  a  defect  in  the  mere  plan  of  the  work. 
Tlie  mere  acquiescence  of  the  trustees,  or 
their  omission,  after  knowledge  thereof, 
to  take  any  action  in  reference  to  the  mat- 
ter, is  not  sufficient  to  show  an  adoption 
or  approval  of  the  plan  of  the  sidewalk 
as  reconstructed.— Granger  V.  The  Village 
of  Seneca  Falls,  64. 

5.  The  treasurer  of  a  village  organized 
under  the  General  Act  of  1870  is  required 
to  keep  the  fund  raised  for  highway  pur- 
poses separate  and  distinct  from  that 
raised  for  other  purposes,  to  be  devoted 
solely  to  the  making  and  improving  of 
the  roads,  streets,  etc.,  of  the  village; 
and  when  the  trustees  of  the  village  at- 
tempt to  draw  this  fund  for  the  purpose 
of  paying  for  lands  for  highway  pur- 
poses he  may  properly  c[uestion  the 
legality  of  this  action  and  disregard  their 
order  in  the  premises. — The  People  ex  rel. 
Rundelly.  Weston,  307. 

WAIVER. 

See  Evidence,  ff,  18;  Fibe  Insurance,  4,  8; 
Judgment,  8;  Reference,  7. 

WASTE. 

1.  Testator  by  his  will  gave  the  residue  of 
his  estate  to  his  heirs  equally.  By  a  sub- 
sequent clause  in  the  wiU  he  gave  his 
whole  estate  to  his  executors  in  trust  to 
pay  his  debts  and  specific  legacies  with 
power  of  sale.  Among  the  specific  de- 
vises was  one  of  a  life  estate  in  certain 
real  estate.  Held,  That  testator's  heirs 
might  sue  for  waste  committed  by  the 
life  tenant  in  cutting  growing  trees.— 
Bouton  et  al.  v.  Thomas  et  al.,  234. 

WATERCOURSE. 

See  Adjoining  Owners;  Evidence,  2-6; 
Riparian  Owners. 

WHARFAGE. 

1.  The  wharf  property  of  citizens  may  be 
taken,  but  it  must  be  paid  for  fairly  and 
in  the  ordinary  manner. — Williams  v. 
The  Mayor,  etc  ,  of  N.  F.  et  al.,  28. 

2.  Certain  water  lots  to  be  made  land  and 
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gained  oat  of  the  Hudson  were  conveyed 
by  the  city  to  plaintiff's  grantors  with  the 
right  of  whanage,  etc. ,  the  grantees  to 
build  wharves  and  all  streets  through  the 
premises.  These  conditions  were  com- 
plied with.  Held,  That  the  grantees  were 
owners  of  an  easement  for  the  approach 
of  vessels  in  front  of  their  wharves  both 
as  against  the  city  and  the  State,  and 
that  plaintiff  was  entitled  to  be  compen- 
sated for  the  destruction  thereof  by  the 
appropriation  b^  the  city  of  a  portion 
of  the  exterior  hne  for  a  street. — Id, 

8.  A  reservation  in  the  deed  of  ''such 
streets  as  may  be  laid  out  through  the 
premises  '*  does  not  include  a  street  laid 
out  by  the  department  of  docks,  as  said 
depiuftment  has  no  power  to  lay  out 
streets— Id 

4.  A  bill  of  lading  provided  that  the 
steamer  had  the  option  of  discharging  at 
New  York  or  Brooklyn,  consignees  to 
pay  charges  as  expressed  in  the  margin, 
it  refused  to  deliver  to  defendants  in  New 
York,  but  dischai^ed  on  plaintiff's  wharf 
in  Brooklyn.  HeSi,  That  under  the  con- 
tract it  had  a  right  to  do  so,  and  that 
plaintiffs  could  recover  the  rates  speci- 
fied in  the  margin  of  the  bill  of  lading. — 
Woodruff  et  ai.  v.  Havemeyer  et  cd.,  42. 

6.  Chap.  820,  Laws  of  1872,  does  not  pro- 
hibit the  owner  of  a  private  wharf  from 
entering  into  a  contract  for  the  landing 
and  deposit  of  goods  on  his  wharf  on  such 
terms  as  may  be  agreed  on  with  the 
owner  of  the  goods. — Id, 

WILLS. 

1.  Unless  a  testator  knows  the  contents  of 
the  alleged  will  at  the  time  of  iis  at- 
tempted execution  no  valid  execution 
can  be  made;  subsequent  knowledge  is 
not  sufficient  to  validate  it. — In  re  pro- 
bate will  of  Hatten,  112. 

2.  Evidence  insufficient  to  show  such 
knowledge. — Id,  ^ 

8.  An  action  for  the  construction  of  a  will 
cannot  be  maintained  by  a  legatee  or  de- 
visee to  determine  what  he  may  be  en- 
titled to  under  \i,^Hovey  v.  Purdy  et  al , 
117. 

4.  Where  a  will  has  been  prepared  or  pro- 
cured by  one  interested  m  its  provisions, 
an  additional  burden  is  imposed  upon 
those  who  seek  to  establish  it;  the  cir- 
cumstance  is  regarded  by  the  court  with 
suspicion  and  jealousy,  and  there  must 
be  stronger  proof  than  would  else  be  re- 
quired that  the  paper  propounded  ex- 
presses the  free,  unbiased  testamentary 
purpose  of  the  alleged  testator,  and  n  )t 
merely  the  wishes  of  the  interested  bene- 
ficiary. Moreover,  the  existence  of  a 
confidential  relation,  such,  for  example, 


as  subsists  between  physician  and  patient, 
implies  itself  peculiar  opportunities  for 
the  exercise  by  the  former  over  the  latter 
of  influence  and  authority,  so  that  if  he 
has  been  instrumental  in  procuring  from 
his  patient  a  will  containing  provisions 
greatly  to  his  advantage  fraud  and  undue 
influence  will  readily  be  inferred  unless 
all  jealous  suspicion  is  put  to  rest  by  sat- 
isfactory testimony.— /n  re  estate  of 
Feck,  157. 

5.  Section  1861  of  the  Code  does  not  deprive 
the  Surrogate's  Court  of  any  jurisdiction 
which  it  otherwise  had,  but  simply  con- 
fers jurisdiction  upon  courts  to  entertain 
an  action  to  procure  a  judgment  estab 
lishing  a  will  under  certain  circum- 
stances.— In  re  toill  of  Delaplaine,  204. 

6  The  power  given  by  Code,  S  2686,  to  the 
appellate  court  to  admit  rurther  testi- 
mony or  documentary  evidence  and  to 
appoint  a  referee  should  be  cautiously 
exercised.  It  seems  that  if  one  side  be 
permitted  to  introduce  further  testimony 
the  other  side  should  have  the  same  priv- 
ilege. — In  re  toill  of  Hannah,  211. 

7.  Testator  gave  certain  annuities  and  di- 
rected that  on  the  death  of  the  annui- 
tants the  principal  should  be  divided  be- 
tween his  g^ranachildren.  He  also  gave 
the  residue  to  his  executors  to  dispose  of 
and  invest  the  proceeds  and  use  the  in- 
come for  certain  grandchildren  named 
and  on  the  death  of  each  to  pay  the 
principal  to  the  issue  of  the  one  so  dying. 
Dj  a  codicil  he  revoked  the  provision 
made  for  respondent  and  her  issue  ''in 
the  residuary  clause."  Held,  That  this 
did  not  apply  to  the  division  of  the  an- 
nuity fund.— Jn  re  settlement  of  Willets 
etaJ.,  22S, 

8.  Where  there  are  several  distinct  trusts 
it  is  proper  for  the  trustee  to  keep  a  sep- 
arate account  with  each  trust. — Id. 

9.  The  fact  that  the  provision  made  by  will 
for  testator's  daugnter  is  much  less  than 
she  would  have  received  in  case  of  intes- 
tacy is  not  of  itself  evidence  that  testator 
lacked  testamentary  capacity.— in  repro- 
bate wiU  of  Tracy,  280. 

10  To  invalidate  a  will  on  account  of  his 
habits  of  intoxication  and  their  effect  on 
his  faculties,  it  must  appear  that  at  the 
time  of  its  execution  testator  was  so  en- 
feebled in  mind  by  the  uf>e  of  intoxicants, 
or  was  then  so  intoxicated,  as  to  be  in- 
capable of  making  a  will. — Id. 

11.  A  mistake  as  to  facts  will  not  constitute 
a  delusion  which  will  invalidate  a  will; 
to  have  that  effect  it  must  be  an  insane 
delusion  as  defined  in  the  law. — Id, 

12.  While  a  subsequent  will  does  not  revoke 
a  former  will  unless  it  so  declares,  or  is 


INDEX. 


688 


inoonsistent  with  it,  there  is  a  different 
rule  of  construction  to  it  and  a  codicil. — 
Newcanib  et  al  v.  WebHer  et  cU,,  809. 

18.  The  latter  is  supplemental  to  and  is  a 
republication  of  the  will,  and  the  rule  of 
construction  requires,  if  it  can  fairly  be 
done,  that  it  be  construed  in  connecljon 
with  the  will,  and  in  harmony  with  its 
provisions;  and  the  fact  that  it  contains 
a  residuary  clause  which  coTers  all  the 
estate  not  speciflcally  disposed  of  cannot 
have  the  effect  to  supersede  the  specific 
bequests  and  deyises  of  the  will  not  in- 
consistent with  the  codicil.— Id 

14  When  the  will  gives  to  a  devisee  a  life 
estate  in  real  property  with  a  limited 
power  of  disposition,  e.  g.,  among  tbe 
devisee*s  relations,  upon  the  death  of 
such  devisee  without  any  exercise  of  this 
power  the  heirs  of  the  testator  hold  the 
fee  free  of  the  power.— TTeW)  et  al.  v. 
Sanford,  884. 

16.  On  construction  of  the  provisions  of  the 
wUl  in  question,  Held,  That  it  did  not 
vest  a  fee  in  testator's  wife  (the  devisee), 
but  only  a  life  estate  with  a  limited 
power  of  disposition.— Id. 

16.  The  will  of  testator  gave  to  plaintiff's 
testatrix  a  legacy  "to  be  paid  *  *  * 
out  of  moneys  derived  from  the  sale"  of 
a  specified  farm  "  or  otherwise  if  it  shall 
seem  best  to  them, "  the  executors  Held, 
That  the  discretion  was  as  to  payment 
from  other  assets,  and  if  such  discretion 
was  not  exercised  the  legacy  should  be 
paid  from  the  avails  of  the  farm.~Fan 
RensselaerT.  Van  Rensidaer  etaJ.,  877. 

17.  WhOTe  a  will  provided  that  the  execu- 
tors might  from  time  to  time  make  actual 
partition  of  any  property  which  testator 
held  in  conunon  with  others,  and  idso 
that  in  their  discretion  they  might,  for 
the  purpose  of  partition  or  the  purposes 
of  the  will,  sell  any  of  the  proper^  at 
public  or  private  sale,  Held,  That  a  sale 
could  be  made  for  the  purpose  of  a  parti- 
tion during  the  life  of  the  life  tenant, 
his  widow,  especially  where  she  had 
joined  in  the  contract  to  selL—Knapp  et 
al  V.  Knapp  et  ah,  888. 

18.  Testatrix  by  her  will  devised  all  the 
residue  of  her  property  and  estate  to  her 
four  daughters.  By  a  codicil  she  gave  all 
her  real  estate  situated  on  a  certain  street 
to  a  son  and  daughter,  describing  it  as 
her  homestead,  subject  to  all  incum- 
brances. She  had  before  this  given  a 
mortgage  on  a  portion  of  this  property 
describing  it  as  her  homestead.  Held, 
That  this  fact  did  not  cut  down  the  ex- 
tent of  the  devise  as  stated  in  the  codicil, 
and  that  the  codicil  revoked  the  former 
devise  to  the  daughters.— Fo/A;  v.  Stock-^ 
ing  et  al,,  404. 


19.  By  the  will  of  testator  a  sum  of  money 
was  bequeathed  to  defendant  in  trust  for 
the  life  of  his  daughter,  and  on  her  death 
testator  gave  one  half  to  plaintiff  subject 
to  the  proviso  in  the  next  subdivision 
which  was  that  in  case  of  her  death  in 
the  lifetime  of  her  father  and  without 
issue  the  fimd  should  go  to  other  rela- 
tives of  testator.  Held,  That  plaintiff 
took  a  defeasable  title;  that  on  the  death 
of  the  life  tenant  the  trust  ceased  and 
plaintiff  was  entitled  to  possession  of  the 
fond.— (TraAam  v.  The  Jv.  F.  Life  Ins,  & 
Trust  Co.,  Aid. 

20.  Where  a  will  is  not  unreasonable  in  its 
provisions,  though  some  of  the  evidence 
excluded  was  admissible,  a  decree  admit- 
ting the  will  to  probate  will  not  be  set 
aside  for  such  error  unless  the  court  can 
see  that  the  contestant  was  prejudiced 
by  the  rulings.— In  re  probate  teiU  of 
Blaker,^^, 

21.  An  inquisition  taken  upon  a  commis- 
sion of  lunacy  is  not  admissible  in  evi- 
dence as  against  the  proponent  of  a  will 
unless  it  embraces  the  time  in  which  the 
will  was  made  within  that  in  which  the 
testator  was  found  to  be  of  unsound 
mind. — Id, 

22.  A  will  of  the  use  or  income  of  real  and 
personal  estate  of  the  testator  to  his 
widow  during  life,  and  after  her  death 
the  use  of  it  to  her  seven  children  during 
their  lives,  share  and  share  alike,  and 
after  the  death  of  each  child  the  share  of 
such  deceased  to  be  equally  divided  be- 
tween the  grandchildren  of  the  testator 
then  living,  is  valid,  and  does  not  operate 
as  an  unlawful  suspension  of  alienation, 
or  of  the  absolute  ownership  of  the  prop- 
erty real  or  personal.— Jd. 

28.  When  there  is  no  specific  lien  for  the 
payment  of  debts  created  by  the  terms 
of  a  will  the  statutory  lien  upon  decedent's 
real  estate  continues  only  for  three  years 
from  the  time  of  granting  letters,  and  a 
bona  Jlde  purchaser  may  after  that  time 
take  title  relieved  from  the  charge  for 
the  payment  of  debts.  An  assignee  for 
the  benefit  of  creditors  is  not  such  pur- 
chaser.—In  re  application  of  the  City  of 
Rochester,  522. 

24.  Where  at  the  time  of  making  the  will 
and  the  death  of  testator  the  amount  of 
his  personal  property  was  inadequate  to 
pay  his  debts,  it  must  be  assumed  that  he 
appreciated  the  situation,  and  had  in 
view  the  purpose  to  give  and  devise  only 
what  remained  after  payment  of  his 
debts,  and  intended  to  mi&e  by  his  will 
his  debts  a  charge  on  his  real  estate.— Id. 

25.  Where  in  proceedings  to  revoke  the 
probate  of  a  will,  the  names  of  the  exec- 
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atora  appear  in  the  citotion,  but  not  in 
their  representative  character,  and  they 
appear  solely  as  legatees  and  move  to  dis- 
miss the  proceedings  upon  the  ground 
that  they  iiad  not  been  served  as  execu- 
tors, the  citation  may  be  amended  by 
stating  their  representative  character. — 
In  re  probate  tmll  of  Sotde^  657. 

6.  A  recital  in  a  decree  admitting  a  will 
to  probate  that  a  certain  person  appeared 
by   counsel  and  consented  thereto  does 


not  preclude  such  person  in  proceedings 
to  revoke  the  probate  from  contradicting 
the  recical  and  showing  its  falsity. — Id. 

27.  An  order  simply  denying  a  preliminary 
motion  to  dismiss  proceedines  taken  to 
revoke  the  probate  of  a  will  does  not  af- 
fect a  substantial  right,  and  is  not  appeal- 
able—Id. 

See  Attorneys.  2 ;  Bvidencb.  14,  19;  Ex- 
BCUTOR8,  8,  4 ;  Guardians,  2;  LEaAcrss. 
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